This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


harvard  u:::  LIBRARY 

T 

litizld  by  V 


r 


Digitized  by  CjOO 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


I 


1 


I 

\ 

I 


\ 


{■/ 


REPORTS  OF    CASES 


ARGUED  AND  DETERMINED  IX  THE 


Supreme  Court  of  Appeals 


-OF- 


I.  WEST    VIRGINIA, 


AT  THE    FALLr-SPECIAL  TERM,  1896,    SPRING-SPECIAL 
j  TERM,  JUNE  TERM,  SPECIAL  TERM  IN  AUGUST, 


SEPTEMBER  TERM,  AND  FALL  SPECIAL 
TERM,  1897. 

(December  16, 1896,  to  November  17, 1897.) 


-by- 


EDQAR   P.    RUCKER, 


ATTORNEY  GENERAL  AND  EX-OFFICIO  REPORTER. 


VOL.       XLIII 


CHARLESTON: 

M.  B.  Rbber,  Pbixtvb, 

1898 


Digitized  by  CjOOQIC 


I 


Entered  according  to  an  act  of  Congress  In  the  year  one  thousand  eight  hundred 

and  ninety-eight, 

IJY  THE  STATE  OP  WEST  VIRGINIA, 

In  the  office  of  the  Librarian  of  Congress  at  Washington,  D.  C. 


(jjU.^4?../V/dff. 


Digitized  by  CjOOQlC 


0 


JUDGES 


)F  THE- 


Supreme  Court  of  Appeals, 


DURING  THE  TIME  OF  THESE  REPORTS. 


JOHN  W.  ENGLLSH,   President. 
HENRY  BRANNON. 
MARMADUKE  H.  DENT. 
HENRY  C.  McWHORTER. 


ATTORNEY  GENERAL  AND  EX-OKFIVIO  REPORTER, 

EDGAR  P.  RUCK.ER. 


CLERK, 

0.  S.  LONG. 


Digitized  by  VjOOQLC 


Digitized  by  CjOOQIC 


TABLE  OF  CASES  REPORTED. 


Adair  et  al.  and  Buford, 

Anderson  et  al.  v.  Jarrett,    . 

Armstrong  v.  Bailey,      .... 

Baer  Sons  Grocer  Co.  et  al.  v.  Williams  et  al., 

Bailey  and  Armstrong,    .... 

Ballard  &  Welch  Coal  Co.  and  Kanawha  Coal  Co. 

Bank  of  Ravens  wood  v.  Hamilton  et  al., 

Spencer  v.  Simmons  et  al., 
Barnett  v.  Boone  Lumber  Co.,     . 
Bartlett  et  al.  and  Goodwin, 
Berkeley  v.  Chesapeake  &  Ohio  Ry  Co., 
Big  Kanawha  &  O.  R.  Packet  Co.  and  Webb, 
Blair  v.  City  of  Charleston, 
Blankenshy)  v.  Kanawha  &  Mich.  Ry.  Co., 
Bluefield  Drug  Co.  and  State,     . 
Boone  Lumber  Co.  and  Barnett, 
Bowyer  and  State, 
Brown  and  Pifer, 
Buford  v.  Adair,  et  al.,  . 
Buxton  v.  Shaffer, 
Casey  and  Randolph, 
Chapman  et  al.  and  Johnson, 
Chesapeake  &  Ohio  Ry.  Co.  and  Berkeley- 
Scott, 
Ohrislip  et  al.  v.  Teter  et  al., 
City  of  Charleston  and  Blair, 

Moundsville  et  al.  and  Price  et  al., 

St.  Albans  and  Clay  et  ux., 
Clarke  at  al.  and  Coaldale  Mining  &  Manufacturing 
Co.,    ...... 


211 
246 
778 
323 
778 
721 

75 

79 
441 
332 

11 
800 

62 
135 
144 
441 
180 
412 
211 
296 
289 
680 

11 
484 
5356 

62 
523 
539 

84 


Digitized  by  CjOOQ IC 


VI 


Table  of  Casks  Reported. 


Clay  et  ux.  v.  City  of  St.  Albans,     . 
Coaldale  Mining  &  Manafacturing  Co.  r.  Clark  et 
Coleman  et  al,  v.  Parran  et  al., 
County  Court  of  Wood  County  et  ah  and  Neale  et 
Cox  v.  Horner  et  al., 
Crawford  v.  Ritchey,       . 
Crockett  et  al.  and  Shumate's  Executors, 
Croft  qnd  McClaugherty, 
Currence  v.  Ward  et  ah, 
Darby  et  al.  v.  Gilligan  et  al., 
Davis  et  al.  and  Davis  et  al., 
v.  Davis  et  al., 
v.  Settle  et  al., 
Trump  et  al.,     . 
Devaughn  and  Hoopes, 
Dillon  Beebe's  Sons  v.  Eakle,     . 
Dils  and  O'Connor, 
Dorr  and  Taylor, 
Eakle  and  Dillon  Beebe's  Sons, 
Eastham,  Ex  Parte, 

v.  Holt,  Judge, 
Emblem  et  al.  and  White, 
Ex  Parte  Eastham, 
Fleming  et  ux.  and  Hoffman,     . 
Foley  et  al.  v.  Ruley  et  al,     . 
French  et  al.  and  Jarrell, 
Gay  et  al.  v.  Lockridge  et  al., 
Gilligan  et  al.  and  Darby  et  al., 
Goetze  and  State, 
Goodwin  v.  Bartlett  et  al., 
Groff  et  al.  and  Shank, 
Guthrie,  Judge,  et  al.  and.  McDonald, 
Hamilton  et  al.  and  Bank  of  Ravenswood, 
Hansford  and  State, 
Hare  and  Miller, 
Hill  et  ux.  and  Seraggs, 
Hoffman  v.  Fleming  et  ux., 
Holt,  JAidge,  and  Eastham, 

v.  Taylor  et  al., 
Hoopes  v.  Devaughn, 
Horner  et  al.  and  Cox, 
Jackson  v.  Norfolk  &  Western  R.  Co., 


al, 

al, 


589 

84 
737 

90 
786 
252 
491 
270 
367 
755 
300 
300 

17 
191 
447 
502 

54 
351 
502 
637 
599 
819 
637 
762 
513 
456 
267 
755 
495 
832 
337 
595 

75 
778 
647 
162 
762 
599 
153 
447 
786 
380 


Digitized  by  VjOOQlC 


Table  op  Cases  Reported. 


vii 


Jarrell  v.  French  et  al., 
Jarrett  and  Anderson  et  al., 
Jarvis  et  al.  and  Riley, 
Johnson  v.  Chapman  et  al., 
Jones  et  al.  and  Williamson, 
Kanawha  Coal  Co.  v.  Ballard  &  Welch  Coal  Co., 
Kanawha  &  Mich.  Ry.  Co.  and  Blankenship, 
Klinkler  v.  Wheeling  Steel  &  Iron  Co., 
Knight  et  al.  and  Snodgrass, 
Lake  et  ux.,  and  Triplett, 
Lockridge  et  al.  and  Gay  et  al., 
Long's  Adm'r  and  South  Branch  Ry.  Co. 
Mason  and  McManus, 
McClaugherty  v.  Croft, 
McCreery's  Adm'x  v.  Ohio  River  R.  Co., 
McDonald  v.  Guthrie,  Judge,  et  al., 
McGlaughlin  et  al.  v.  McGlaughlin's  Legatees  et  al., 
McGlaughlin's  Legatees  et  al.  and  McGlaughlin  et  al. 
Mcintosh  et  al.  and  Prim  et  al., 
McKittrick  et  al.  and  McKittrick  et  al., 
v.  McKittrick  et.  al., 
McNeill  et  al.'and  McNeill  etal., 

v.  McNeill  et  al., 
McManus  v.  Mason, 
Miller  v.  Hare, 

Monroe  County  and  Summers  County, 
Morrison  v.  ^aggy  et  al., 
Musgrave  and  State, 
Neale  et  al.  v.  County  Court  of  Wood  County  et  al., 

and  Wallis, 
Newlon  et  al.  v.  Wade  et  al., 
Norfolk  &  Western  R.  Co.  and  Jackson, 
O'Connor  v.  Dils,       . 

Ohio  River  R.  Co.  and  McCreery's  Adm'x., 
O'Keefe  et  al.  and  Smith,     . 
Pack  v.  Shanklin  et  al., 
Parkersburg  Industrial  Co.  v.  Schultz  et  al., 
Parran  et  al.  and  Coleman  et  al., 
Payne  and  Straley  et  al., 
Pifer  v.  Brown, 

Porter,  Sheriff,  et  al.  and  Sweetland  et  al., 
Price  et  al.  v.  City  of  Moundsville  et  al., 


456 
246 

48 
639 
562 
721 
135 
219 
294 
428 
267 
131 
196 
270 
110 
595 
226 
226 
790 
117 
117 
765 
765 
196 
647 
207 
405 
672 

90 
529 
283 
380 

54 
110 
172 
304 
470 
737 
185 
412 
189 
523 


Digitized  by  CjOOQ IC 


Vlll 


Table  of  Cases  Reported, 


Prim  et  al.  v.  Mcintosh  et  al., 

790 

Randolph  v.  Casey, 

.     289 

Rector  et  al.  and  Wimer  el  al., 

735 

Kiddle  et  al.  v.  Town  of  Charles  Town  et  al., 

.     798 

Riley  v.  Jarvis  et  al., 

43 

Ritchey  and  Crawford, 

.     252 

Ruley  et  al.  and  Foley  et  al., 

513 

Schultz  et  al.  and  Parkersburg  Industrial  Co. 

.     470 

Scott  v.  Chesapeake  &  0.  R.  Co. ,     . 

484 

Scraggs  v.  Hill  et  ux., 

.     162 

Settle  et  al,  and  Davis, 

17 

Shaffer  and  Buxton, 

.     296 

Sisler,     .... 

769 

Shank  v.  Groff  et  al., 

.    337 

et  al.  v.  Town  of  Ravenswood, 

242 

Shanklin  et  al.  and  Pack, 

.     304 

Shumate's  Executors  v.  Crockett  et  al., 

491 

Simtnons  et  al.  and  Bank  of  Spencer, 

.      79 

Simpkins  v.  White  et  al., 

125 

White, 

.     200 

Sisler  v.  Shaffer,        .... 

769 

Smith  v.  O'Keefe  et  al., 

.     172 

Snodgrass  v.  Knight  et.al., 

294 

Snyder  v.  Wheeling  Electrical  Co., 

.     661 

South  Branch  Ry.  Co.  v.  Long's  Adm'r,  .   . 

131 

State  v.  Bluefield  Drug  Co., 

.     144 

Bowyer,        .... 

180 

Goetze, 

.     495 

Hansford,     .... 

773 

Musgrave, 

.     672 

Watts,           .... 

182 

Stevenson  and  Woods, 

.     149 

Stewart  and  Windon, 

711 

Straley  et  al.  v.  Payne, 

.     185 

Summers  County  v.  Monroe  County, 

207 

Sweetland  et  al.  v.  Porter,  Sheriff,  et  al., 

.     189 

Taylor  v.  Dorr,            . 

351 

et  al.  and  Holt,    . 

.     153 

Tennant  v.  Tennant  et  al.,     . 

547 

et  al.  and  Tennant 

.     547 

Teter  et  al.  and  Chrislip  et  al., 

356 

Town  of  Charles  Town  et  al.  and  Riddle  et  al. 

.     796 

Digitized  by  CjOOQ IC 


Table  of  Cases  Reported. 


IX 


Town  of  Fairmont  and  Yeager  et  al.,          .             .  259 

Ravenswood  and  Shank  et  al.,                         .  242 

Triplett  /•.  Lake  el  */.**.,      ....  428 

Trump  et  a/,  and  Davis,             ....  191 

Wade  et  at.  and  Newlon  et  al.,     ...  288 

Waggy  et  al.  and  Morrison,      ....  405 

Wallis  v.  Neale  et  al.,        .            .             .             .  529 

Ward  and  Ward, 1 

i\  Ward, 1 

et  (d.  and  Currence,       ....  367 
Watts  and  State,      .             .             .            .             .182 

Webb  /'.  Big  Kanawha  &  O.  R.  Packet  Co.,    .             .  800 

Weimer  et  al.   e.  Rector  et  ah,      .             .             .  735 

Wheeling  Electrical  Co.  and  Snyder,              .             .  (501 

Wheeling  Steel  A:  Iron  Co.  and  Klinkler,               .  219 

White  r.  Emblem  et  ah,           .....  819 

and  Simpkins,            ....  200 
et  al  and  Simpkins,        .             .             .             .125 

Williams  et  al.  and  Baer  Sons  Grocer  Co.  et  al,      .  323 

Williamson  et  al.  r.  Jones  et  al.,            .           -.             .  562 

Wilson  et  al.  r.  Youst eta/.,             .             .             .  820 
Windon  r.  Stewart,         .             .             .             .             .711 

Woods  et  al.  v.  Stevenson,     ....  149 

Yeager  et  at.  v.  Town  of  Fairmont,       .             .             .  259 

Youst  et  al.  and  Wilson  et  al.,             .             .             .  826 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQIC 


TABLE  OF  CASES  CITED. 


Abbott  u.  Bailey,  6  Pick.  89,    . 

I/Hommedieu,  10  W.  Va.  677, 
Abell  v.  Insurance  Co.,  18  W.  Va.  400, 
Abrahams  v.  Vollbaum,  64  Tex.  227, 
Addington  v.  Etheridge,  12  Grat.  436,     . 
Akers  v.  De  Witt,  41  W.  Va.  229, 
Aldrich  v.  Board,  etc.,  12  R.  I.  241, 

Wetmore,  52  Minn.  164, 
Alexander  v.  Pendleton,  8  Cranch.  462, 
Allaire  Works  v.  Guion,  10  Barb.  55, 
Allen  v.  Goodwin,  92  Tenn.  386, 

Hanks,  136  U.  S.  300, 
Almond  v.  Wilson,  75  Va.  613,  627, 
Anderson  v.  Cranmer,  11  W.  Va.  676, 

Kimbrough ,  5  Cold,  260,    . 
Snyder,  21  W.  Va.  632, 
Appeal  of  Barclay,  93  Pa.  St.  50, 

Dull,  113  Pa.  St,  510,       . 

Frisbee,88Pa.  St.  144, 

Stroughton,  88  Pa.  St.  198, 
Armstrong  v.  Bailey,  28  S.  E.  766, 
Morrill,  14  Wall.  146, 
Risteau,  59  Am.  Dec.  115, 
Arnold  v.  Bunnell,  42  W.  Va.  473,     . 

Casner,  22  W.  Va.  444, 

Coburn,  32  W.  Va.  272, 
Arthur  i».  Broadnax,  3  Ala.  557, 
Association  r.  Hart's  Ex'rs,  4  Wheat  1, 
Aswell  #».  Scran  ton,  175  Pa.  St.  173, 
Avery  v.  Meek,  96  Kan.  192, 
Avirett  v.  State,  76  Md.  510,     . 
Baer  v.  Wilkinson,  35  W.  Va,  422, 
Baker  v.  State,  23  Miss.  243,     . 

Vining,  50  Am.  Dec.  617, 
Baker's  Case,  33  W.  Va.  319,  371, 
Bakersfield  v.  Baker,  40  Am.  Dec.  668, 


215 
453 

47 
139 
327 
772 

66 
661 

37 
511 
396 

38 
764 
251 
195 
410 

33 

37 

33 
834 
754 
475 
473 
679 
288 
282 
216 
318 

73 
395,  396 
628 
7(50 
628 
374 
$,699 
543 


Digitized  by  CjOOQ IC 


Xll 


Table  of  Cases  Cited. 


Balch  v.  Hass,  20  C.  C.  A,  151, 
Ball  v.  Stewart,  41  W.  Va.  654, 
Bank  v.  Kimberlands,  16  W.  Va.  567, 

Napier,  41  W.  Va.  481, 
Bard  v.  Yohn,  26  Pa.  St.  482, 
Barlow  v.  Daniels,  25  W.  Va.  512, 
Barnett  v.  Dennison,  145  U.  S.  139, 

Lumber  Co.,  43  W.  Va.  441, 
Barnum  v.  Frost's  Adm'r,  17  Gratt.  398, 

Okolona,  148  U.  S.  393, 
Barrett  v.  Garrigan,  16  Iowa  47, 
Bartlett  v.  Cleavenger,  35  W.  Va.  720, 
Barton  v.  Bo  wen,  27  Gratt.  849, 
Batterman  v.  Pierce,  3  Hill  (N.  Y.),  171,    . 
Beach  v.  Woodyard,  5  W.  Va.  231, 
Beatty  v.  Gregory,  17  Iowa  109,      .  . 

Beckman  v.  Stanley,  8  Nev.  257, 
Bedillian  r.  Seaton,  3  Wall.  Jr.  279, 
Bee  v.  Burdett,  23  W.  Va.  744, 
Beetle  v.  Wentz,  93  Am.  Dec.  762, 
Belo  v.  Commissioners,  76  N.  C.  489, 
Benge  v.  Hiatt's  Adm'r,  82  Ky.  666, 
Bennett  v.  Jackson,  34  W.  Va.  62,    . 
Bensimer  v.  Fell,  35  W.  Va., 
Berkeley  Peerage  Case,  4  Camp.  415, 
Berns  v.  Coal  Co.,  27  W.  Va.  285, 
Berwell  v.  Fauber,  21  Gratt.  446, 
Bettman  v.  Harness,  42  W.  Va.  433, 
Beyal  v.  Railroad  Co.,  34  W.  Va.  538, 
Bias  i».  Vickers,  27  W.  Va.  456, 
Bicknell  v.  Comstock,  113  IT.  S.  150, 
Bill  t\  Schilling,  39  W.  Va.  108, 
Billingsley  v.  Cielland,  41  W.  Va.  234, 
Billmyer  v.  Sherman,  23  W.  Va.  662,    . 
Birch  Wolfe  v.  Birch,  L.  R.  9,  Eq.  683, 
Blair  v.  Cuming  Co.,  Ill  U.  S.  363, 

Thompson,  11  Grat.  441,    . 
Blaisdell  v.  Stephens,  14  Nev.  17, 
Blake  i».  Knight,  3  Curtis,  547, 
Blakeley  v.  Marshall,  174  Pa.  St.  425    . 
Board  of  Ed.  v.  Crawford,  14  W.  Va.  790,    . 
Boardman  v.  Woodman,  47  N.  H.  119, 
Boggs  v.  Caldwell  Co.,  28  Mo.  586, 
Bohm  v.  Railroad  Co.  129  N.  Y.  576,      . 
Borough  of  New  Brighton  v.  United  Presby 

96  Pa.  St.  331, 
Borst  v.  Nalle,  28  Grat.  423,      . 
Boster  v.  Railway  Co.,  36  W.  Va.  318, 
Botsford  r.  Burr,  2  Johns,  Ch.  405, 
Bowen  v.  City  of  Huntington,  35  W.  Va.  682 


390 
151 
244 
815 
641 
34 
104 
482 
5i6 
104 
195 
10,  419 
537 
511 
123 
423 
216 
555 
436,440 
372 
104 


128,205 

172 

805 

663,  666,  803 

575 

110,  665,  575,  580 

.       16 

408 

39,  475 

152 

796 

493 

570 

100 

470 

641 

302 

839,841 

127,128 

705 


187 
73 


terian  Church, 


65 

370 

487 

374 

684,687 


Digitized  by  CjOOQ IC 


Table  op  Cases  Cited. 


xin 


Bowman  t\  Duling,  39  W.  Va.  619, 

Railroad  Co.  125  U.  S.  466,  507, 
Box  i\  State,  34  Miss.  615, 
Boyd  v.  State,  13  South,  14, 
Brakken  v.  Railway  Co.,  29  Minn.  41, 
Brannean  v.  People,  3  Utah,  488, 
Brannon  v.  County  Court,  .-53  W.  Va.  789, 
Brickhoune  v.  Hunter,  4  Hen.  &  M.  303, 
Bright  v.  Boyd,  1  Story  478, 
Brockett  v.  Brocket  t,  2  How.  (U.  S.)  238, 
Bronson  ?>.  Railroad  Co.,  2  Wall.  283,  . 
Brooke,  Shacklett  &  Carter  v.  Wolfe,  13  Grat.  301 
Brooke  v.  Young,  3  Rand,  106, 
Brown  v.  City  of  Lowell,  8  Mete.  (Mass.)  172, 

Cunningham,  23  W.  Va.  109, 

Gates,  16  W.  Va.  131,      . 

State,  9  Neb.  163,      . 
Bruff  v.  Thompson,  31  W,  Va.  16, 
Bruner  t\  Superior  Court,  28  Pac.  841, 
Buckey  t».  Buckey,  38  W.  Va.  168, 
Buckley  v.  Archer,  21  Barhe,  589, 
Bull  v.  Read,  13  Grat.  78,  99, 
Bullard  t\  Thorpe,  30  Atl.  36, 
Bunce  v.  Gallagher,  5  Blatchf .  581 , 
Burgess  i\  Sug,  2  Stew.  &  P.  341, 
Burley  v.  Weller,  14  W.  Va.  264, 
Burton's  Case,  4  Leigh.  645, 
Bushnal  v.  Hartford,  4  Johns  Ch.  301, 
Buskirk  v.  Judge,  7  W.  Va.  91, 
Buster  v.  Holland,  27  W.  Va.  511, 
Butt  v.  Butt,  118  Ind.  31, 
Cadwallder  v.  Railway  Co.,  128  Ind.  518,    . 
Caffey  v.  McMichael,  64  N.  C.  507, 
Cain  v.  Cox,  29  W.  Va.  258, 
Caldwell  i\  Caperton,  27  W.  Va.  397,    . 
Callan  t».  Bull,  113  Cal.  693, 
Campbell  v.  Wyant,  26  W.  Va.  702, 
Cannon  v.  Hemphill,  7  Texas  199, 
Capehart  v.  Cunningham,  12  W.  Va.  750, 
Caperton 'h  Adm'rs  v.  ('aperton's  Heirs,  36  W.  Va, 
Carder  r.  Bank,  34  W.  Va.  38, 
Carney  v.  Kain,  40  W.  Va.  758,      . 
Carpenter  r.  Miller's  Ex're,  3  W.  Va.  174, 
Carr  r.  Coke,  116  N.  C.  226, 
Carrico  i».  Railway  C^o.,  35  W.  Va.  393, 
Carroll  r.  Brown,  28  Gratt.  791, 
Carter  v.  Railway  Co.  26  W.  Va.  644, 
Cass  Co.  r.  Johnston,  95  U.  S.  360, 
Cavendish  r.  Fleming,  3  Munf.  307, 
Chandelor  v.  Lopus,  1  Smith  Lead.  Cas.  319,  330, 


479, 


609, 


42, 


225, 


95 


410 
499,  501 
628 
628 
661 
628 
96,  UK) 

48 
592 
187 
730 
317 
221 

68 
824 

93 

627,628 

787 

612,628 

295 

331 

96 
619 
452 

47 
295 
610 
453 
619 
76,  492 

51 

15 
536 
588,  590 
521 
400 
764 
139 
455 
249 
771 
298 
317 
526 
670,  803 
177 
128 
,99, 100 
538 

60 


Digitized  by  CjOOQ IC 


XIV 


Table  of  Cases  Cited. 


Chapman's  Adm'r  v.  McMillan,  27  W.  Va.  20, 
Cheatham  v.  Hatcher,  30  Grat.  56, 
Cherry's  Case,  2  Va.  Cas.  20, 
Chrislip  v.  Teter,  43  W.  Va.  356, 
Christian  i».  Vance,  41  W.  Va.  754, 
Christie  v.  Maiden,  23  W.  Va.  667, 
Church  v.  Grossman,  41  Iowa  373, 
Ruland,  64  Pa.  St.  442, 
Churchill  v.  Gardner,  7  Term  It.  596, 
Citizens1  Saving  &  Loan  Ass'n  v.  Perry  Co.  156  U 
City  of  Anderson  v.  Bain,  120  Ind.  254, 
Atlanta  v.  Green,  67  (fa.  386,     . 
Bloomington  v.  Pollock,  141  111.  351 
Cambridge  v.  County  Com'rs  of  Middlesex 

529, 
Chicago  r.  Taylor,  125  U.  S.  160, 
Denver  r.  Vernia,  8  Colo.  399, 
Macon  v.  Franklin,  12  Ga.  239, 
Omaha  v.  Kramer,  25  Neb.  489, 
Terre  Haute  r.  Beach,  96  Ind.  143, 
Claflin  v.  Foley,  22  W.  Va.  4&4,      . 
Cline  v.  Catron,  22  Grat.  378,    . 
Clare  v.  State,  30  Md.  176, 
Clarke  v.  Bank,  1  Sweeney,  539, 

Figgins,  27  W.  Va.  663,    . 
Hart,  6H.L.  Cas.  665, 
Railroad  Co.  39  W.  Va.  732, 
Claycomb's  Legatees  v.  Claycomb's  Ex'r.,  10  Grat 
Clayton  v.  Barr,  34  W.  Va.  290,      . 
Clouston  v.  Shearer,  99  Mass.  209, 
Coal  Co.  v.  Snowden,  42  Pa.  St.  488 
Coaldale  M.  &.  M.  Co.  v.  Clark,  etc.  43  W.  Va.  84, 
Cobb  v.  Knapp,  71  N.  Y.  348, 
Coburn  v.  Hollis,  3  Mete.  125, 
Cocker  v.  Cowper,  1  Cromp.  M.  &  R.  418, 
Cotfman  v.  Coifman,  41  W.  Va.  8, 
Coke  Co.  /'.  Peterson,  35  N.  E.  7, 
Coleman  r.  rtirran,  28  S.  K.  Rep.  769, 
Colo.  Coal  Co.  r.  Lamb  6  Colo.  Court  A  pp.,  255, 
Connn,  v.  Brown,  147  Mass.  585, 
Clark,  2  Brown,  325, 
Child,  10  Pick.  252, 
Deskins,  4  Leigh,  685,    . 
Green,  12  Am.  St.  Rep.  906, 
Green,  17  Atl.  978, 
Livennore,  4  Gray,  18, 
Parker,  2  Pick.  550, 
Sturdevant,  117  Mass.  122,    . 
Woodward,  34  Am.  St.  Rep.  302, 
Woodward,  32  N.  E.  939, 


S.  692, 


270 
302 
619 
580 
37,409,450,451 
799 
195 
550 
81 
108 
68 
73 
65 


125  Mass. 


589, 


66 
68 

.  68,69 
423 
70 
246 
327 
576 
628 
669 
129 

561,572 
662 
299 
37 
177 
33 
367 
773 
473 
424 
217 

391,395 
784 
401 
622 
621 
678 
777 
607 
610 
608 
623 
698 
607 
634 


Digitized  by  CjOOQ IC 


Table  of  Casks  Cited. 


xv 


Cone  v.  Dorsey,  103  Mass.  418, 
Conner  v.  Flesh  man,  4  W.  Va.  693, 
Conrad  v.  Buck,  Id.  411, 
Cook  v.  Pridman,  45  Pa.  831, 
Cookus  #\  Peyton's  Ex'r,  1  Grat.  432, 
Cooper  v.  Railway  Co.,  24  W.  Va.  37, 
Corbin  ?>.  Adams,  76  Va.  58,     . 
Corcoran  v.  Corcoran,  21  N.  E.  868, 
Core  v.  Faupel,  24  W.  Va.  238, 

Railroad  Co.,  W  W.  Va.  456, 

Strickler,  24  W.  Va.,  869, 

Wigner,  32  W.  Va.  278,      . 
Cornwall  v.  Hoyt,  7  Conn.  427, 
Couch  r.  Eastham,  29  W.  Va.  784, 
Coulson  v.  Leonard,  77  Fed.  Rep.  538,  . 
County  Com'rs  v.  Chandler,  96  U.  S.  205, 

Court  r.  Boreman,34  W.  Va.  362, 
Countz  r.  Ueiger  1  Call.  165, 
Courson  r.  Parker,  39  W.  Va.  521&, 
Courtright  v.  Burns,  13  Fed.  Rep.  317, 
Covey  r.  Porter,  22  W.  Va.,     . 
Craig  i\  Leslie,  3  Wheat,  563, 
Crawford  v.  Jarrett's  Adm'r,  2  Leigh,  639, 
Creat  r.  Jack,  3  Watts,  238, 
Creekrnur  r.  Creekmur,  75  Va.  430, 
Cresap  v.  Kemble,  26  W.  Va.  603, 
Crews  v.  Bercham,  1  Black,  352, 
Crim  v.  Town  of  Phillippi,  38  W.  Va.  122, 
Crislip  v.  Cain,  19  W.  Va.  438, 
Criswell  v.  Railway  Co.,  30  W.  Va.  798, 
Cronkite  t\  Cronkite,  94  N.  Y.  323, 
Crop  v.  Norton,  9  Mod.  233,    . 
Crumlish  v.  Railroad  Co.,  28  W.  Va.  627,    . 
Crouch  ?\  Puryear,  1  Rand.  258, 
Culverius'  Case,  81  Va.  787, 
Cunningham  v.  Buckey,  42  W.  Va.  671, 

Cunningham,  30  W.  Va.  600, 
Hedrick,  23  W.  Va.  579, 
Curlett  r.  Newman,  30  W.  Va.  182, 
Currence  v.  ward,  43  W.  Va.  367, 
Curtin  v.  Isaacsen,  m  W.  Va.  391, 
Dalzell  v.  City  of  Davenport,  12  Iowa  437, 
Daiulridge'fl  (^ase,  2  Va.  (^a,s.  408,  . 
Daniels  t».  Railroad  Co.,  36  W.  Va.  397, 
Danks  r.  Rodeheaver,  26  W.  Va.  287, 
Darby  r.  Gilligan,  10  S.  E.  4(H) 
Darlington  /'.  McCoole,  1  Leigli.  3(5, 
Davenport  v.  Dodge  (^o.,  105  U.  S.  2?57, 
Davis  r.  Demming,  12  W.  Va.  247,  # 

Ellis,  39  W.  Va.  226,  . 


276 

423 

238,241 

401,403 

47,48 

592 

472,474,475 

392,397,403,670 

492 

275,  280 

215 

818 

400 

100 

601 

466 

738 

41 

293 

298 

221 

589 

472 

37,  38 

37 

799 

410,522 

397,  403 

424 

374 

494 

833 

709 

815 

242 

434 

153 

556,754 

788 

67 

777 

392,401,403 

244 

760,  761 

334 

98,100 

345 

2 

Digitized  by  CjOOQ IC 


XVI 


Table  op  Cases  Cited. 


Davis  v.  Guarneri,  45  Ohio  St.  470, 
Railroad  Co.,  119  Mo.  180, 
Dawson  v.  Grow,  29  W.  Va.,  &33,    . 
Day  r.  Wood  worth,  13  How.  368, 
Dean's  Case,  32  Gratt.  912, 
De  Camp  r.  Carnahan,  26  W.  Va.  839,  . 
Dempsey  v.  Kip,  61  N.  Y.  462, 
Denton  v.  McKenzie,  1  Am.  Dec.  664, 
Denver  &  C.  i\  Sipes,  47  Pac.  287, 
De  Roufigny  r.  Peale,  3  Taunt,  484,      . 
De  Voss  v.  City  of  Richmond,  98  Am.  Dec 
Dewing  v.  Dewing,  166  Mass.  230, 
DImmy  v.  Railroad  Co.,  27  W.  Va.  32, 
Dodge  v.  Davis,  86  Iowa,  77,    . 
Dodson  v.  Hays,  29  W.  Va.  601,     . 
Doggett  v.  Hart,  58  Am.  Dec.  472, 
Doheny  r.  Dynamite  Co.,  41  W.  Va.  1, 
Donahue  v.  Meister,  88  Cal.  121, 
Donaldson  v.  Farwell,  93  U.  S.  631, 
Voltz,19W.  Va.  156, 
Doolittle  v.  County  Court,  28  W.  Va.  158, 
Doonan  v.  Glynn,  28  W.  Va.  715, 
Dorr  v.  Dewing,  86  W.  Va.  466,      . 
Douglass  v.  Town  of  Harrisville,  9  W.  Va 
Dow  i\  Railway  Co.,  8  Kan.  642, 
Downey  v.  Railway  Co.,  28  W.  Va.  782, 
Downing  t».  Mays,  38  N.  E.  620,     . 
Doyle  ?\  State,  17  Ohio,  222,    . 
Drainage  Co.  v.  Fitzgerald,  43  Pac.  210, 
Duncan  v.  Custard,  24  W.  Va.  730, 
Dunn's  Ex'rs  i».  Renick,  33  W.  Va.  476, 
Durell  r.  Haley,  1  Paige,  492, 
Eachus  r.  Railway  Co.,  103  Cal.  614, 
Earley  r.  Friend,  16  Gratt.  21,  52, 
Eastham  r.  Holt,  27  S.  E.  883, 

Wright,  6  Pick.  316, 
Eckman  ?\  Eckman,  56  Pa  St.  269, 
Efflnger  v.  Hall,  81  Va.  103,    . 
Electric  Co.  r.  Simpson,  21  C^ol.  371, 
Elevator  (^o.  r.  Neal,  65  Md.  438, 
Ell  /'.  Railroad  Co.,  48  N.  W.  222, 
Elliott  v.  Carter,  9  Gratt,  557, 
Elwell  v.  Burnside,  44  Barb.  447, 
Ennis  r.  Gray,  87  Hun.  355,    . 
Estill  v.  McCUintock,  11  W.  Va,  399, 
Evans  r.  Pearce,  15  Gratt.  513, 
Kr  parte  Bain,  121  IT.  S.  1, 

Evans,  42  W.  Va.  242, 
Faulkner,  1  W.  Va.  269, 
Garland,  4  Wall.  378, 


664 
65,69 
42,  575,  588 


664 


163 


87, 


581,582, 


176,  452 
428 
372 
4(K) 
205 
104 
585 
76 
584 
581 
543 
327 
33 
830 
479 
210 
419 
760 

246,799 
394 
491 
475 

623,628 
397 
287 
297 
330 
68 

588,591 
688 
191 
259 
592 
669 
394 

891,897 
514 
567 
669 
298 
719 
628 
638 
775 
775 


Digitized  by  CjOOQ IC 


Table  op  Casks  Cited. 


xvn 


Ex  parte  Goans,  12  S.  W.  685, 
Lowe,  20  Ala.  830,    . 
Mooney,  26  W.  Va.  36,    . 
Quarrier,  2  W.  Va.  569, 
Robinson,  19  Wall.  505, 
Fant  v.  Miller,  17  Grat.  188,      . 
Farney hough  i».  Diekerson,  2  Rob.  (Va, 
Faulk  r.  Kellums,  54  111.  189, 
Faulkner  v.  Davis,  18  Grat.  660,     . 
Fentiman  v.  Smith,  4  East.  107, 
Field  t\  Clark,  143  U.  S.  649, 
Findlay  v.  Smith,  6  Munf.  148, 
Findley  v.  Smith,  42  W.  Va.  299, 
Finley  v.  State,  61  Ala.  201,      . 
Fiott  v.  Com.  12  Grat.  576, 
Fiquet  r.  Allison,  12  Mich.  328, 
Fish  v.  Emerson,  44  N.  Y.  376, 
Fishack  r.  Ball,  34  W.  Va.  644, 
Fisher  v.  Railroad  Co.,  39  W.  Va.  371, 
Fitzgerrald  r.  Jones,  1  Munf.  156, 
Flannagan's  Case,  26  W.  Va.  116, 
Flannegan  r.  Railroad  Co.,  40  W.  Va. 
Fleming  t\  McHale,  47  111.  282,      . 
Flesher  r.  Hale,  22  W.  Va.  50. 
Folmsbee  i\  Amsterdam,  142  N.  Y.  118 
Forrer  v.  Forrer's  Ex'rs,  29  Grat.  134, 
Foster  v.  Railway  Co.,  115  Mo.  165, 

Weaver,  118  Pa.  St.  42, 
Fouse  t».  Vandervort,  30  W.  Va.  334, 
Foutty  v.  Poar,  35  W.  Va.  70, 
Fowler  v.  Railroad  Co.,  18  W.  Va.,  579 
Fox  i».  Insurance  Co.,  31  W.  Va.  374, 
Frame  ?».  Frame,  32  W.  Va.  463,  475, 
Frank  r.  Darst,  14  111.  3(>4, 
Frets  v.  Frets,  1  Cow.  335, 
Frost  t».  Spitley,  121  U.  S.  552, 
Fry  i'.  Feamster,  36  W.  Va.  4M,    . 
Funk  v.  Haldeman,  53  Pa.  St.  229, 
Fussell  i\  Gregg,  113  U.  S.  550, 
Gallaher  v.  Delargy,  57  Mo.  29, 

Gallagher,  31  W.  Va.  9, 
Gallego's  Ex'rs  r.  Atty.  Gen'l,  3  Leigl 
Galliher  v.  (^adwell,  145  IT.  S.  372, 
Gapen  v.  Gapen,  41  W.  Va.  422, 
Gardner  v.  Field,  5  Gray,  600, 

Johnston,  9  W.  Va.  403, 
Garrett  v.  Ramsey,  26  W.  Va.  345, 
Gas  Co.  v.  Wheeling,  8  W.  Va.  323, 
Gates  v.  Green,  27  Am.  Dec.  68,     . 
Gaw  v.  Huffman,  12  Grat.  628, 


)582, 


436 


440, 


450, 


12,  392, 


188  . 
638 
775 
776 
454 
298 
195 
272,  677 
425 
525 
569 
285,734 
628 

76 
585 
195 
591 
809 
538 
693 
401,  403 
874 
817 

67 
352 
401 
589 

55 
434 
436 
543 
335 
129 

48 

37 
521 
834 

38 
215 
153 
314,318 
572 
152 
854 
827 
39,  475 
482 
646 
239 


Digitized  by  VjOOQ IC 


XV111 


Table  of  Cases  Cited. 


Gee's  Aclmr.  v.  Williamson,  27  Am.  Dec.  631,          .  .        130 

Gerity's  Adm'x  v.  Haley,  29  W.  Va.  98,  16 

Gerow  r.  Riffe,  29  W.  Va.  462,                       .               .  .444 

Gibson  r.  Randolph,  2  Munf.  310,          ...  784 

Gilchrist  v.  Beswick,  33  W.  Va.  168,                           .  .346 

Gilkeson  v.  Frederic  Justices,  13  Gratt.  577,  583,             .  95,  96 

Gilmer  v.  Sydenstricker,  42  W.  Va.  53,      .               .  182,  244 

Gilluly  v.  City  of  Madison.  6  Wis.  518,               .               .  547 

Giraudi  i\  Improvement  Co.,  107,                 .               .  ..       669 

Goff  v.  Price,  42  W.  Va.  384,                                    .               .  521 
Goodwin  i\  State,  96  Ind.  558,                        .               ...        699 

Goshorn's  Ex'r  r.  Snodgrass,  17  W.  Va.  717,     .               .  328 
Graham  v.  Pierce,  19  Gratt.  28,      .               .               .        582,  583,  584 

Greatwood  i».  Sims,  2  Chit.  269,              ..               .  205 

Greenleaf  r.  Birth,  6  Pet,  302,        .               .                .  .476 

Greer  t\  Wright,  6  Gratt.  154,                 ...  172 

Gregory  r.  Paul,  15  Mass.  31,           .               .               .  .        215 

Pierce,  4  Mntc.  (Mass.)  478,               .               .  215 

Griffith  /'.  Bird,  22  Gratt.  73,          .               .               .  .719 

Grinnan  r.  Edwards,  21  W.  Va.  347      .               .               .  176 

Groff  i\  Philadelphia,  150  Pa.  St.  594,          .               .  .          69 

Grogan  v.  Railway  Co.,  39  W.  Va.  421,                .               .  771 

Gunn  v.  Railroad  Co.,  36  WT.  Va.  165,          .  691,  701 

Haggart  r.  Morgan,  55  Am.  Dec.  350,  354,           .               .  48 

Hale  v.  Cole,  31  W.  Va.  585,            ...  153 

Glidden,  10  N.  H.  402,                ...  473 

Land  Co.,  11  W.  Va.  229, 236,           .               .  .511 

Marshall,  14  Gratt.  489,  494,       ...  30 

Hall  v.  Hall,  12  W.  Va.  21,  .  .  .221 
Hall,  30  W.  Va.  785,  779  .  .  42,  575,  588,  590 
Lyons,  29  W.  Va,  410,  420,                 .                117, 445, 690, 805 

Wilkinson,  35  W.  Va.  167,         ...  452 

Halstead  v.  Horton,  38  W.  Va.  727,               .               .  .771 

Hamilton  v.  McNeil,  13  Grat.  389,        ...  246 

Steele,  22  W.  Va,  348,                .                .  .373 

Haney  r.  Railroad  Co.,  38  W.  Va.  570,                 .               .  392,  403 

Hankins  r.  Railroad,  142  N.  Y.  416,              .               .  .395 

Hanley  r.  Watterson,  39  W.  Va,  314,    ...  365 

Hanson  r4  Railway  Co.,  83  Wis.  631,                     •      .  .15 

Harden  r.  Wagner,  22  Va.  356,  366,      .               .               .  784 

Hardin  r.  State,  22  Ind.  347,           .                .                .  .623 

Harcum'H  Adm'r  #».  Hudnall,  14  Grat,  3(59,        .               .  298 

Hargreaves  r.  Kimherly,  26  W.  Va.  787,     .               .  .74 

Harman  r.  iMty  of  Lynchburg,  %&  Grat.  37,       .               .  198 

Harmon  r.  Byram,  11  W.  Va.  511,                .               .  .        493 

Harner  /'.  Price,  17  W.  Va.  523,             .               .               .  590 

Harris  r.  Alcolls,  32  Am.  Dec.  158,                .                .  .327 

Brooks,  21  Pick.  195,                ...  45 

Hart  v.  Gregg,  32  Ohio  St.  502,        .                .                .  .217 

Harshman  v.  Bates  Co.,  92  U.S.  5(59,    .               .               .  95 


Digitized  by  CjOOQ IC 


Table  op  Cases  Cited. 


xix 


Hartman  v.  Evans,  38  W.  Va.  670, 
Harwood  v.  Railroad  Co.,  17  Wall.  78, 
Haskell  v.  Whitney,  12  Mans.  47,  . 
Hawker  *\  Moore,  40  W\  Va.  49, 

Railroad  Co.,  15  W.  Va.  629,  <U4 
Hayden  v.  Merrill,  44  Vt.  336, 
Haymond  i\  Camden,  22  W.  Va.  180, 
Haynes  i\  Ooh  Co.,  19  S.  E.  344, 
Heavner  i».  Morgan,  30  W.  Va.  335, 
HefflelK>wer  v.  Detriek,  27  W.  Va.  16,  22, 
Heine  v.  Railway  Co.,  58  Wis.  525, 
Heirn  v.  McCaiighan,  32  Miss.  1, 
Heiskell  />.  Powell,  23  W.  Va.  717,  718, 

Trout,  31  W.  Va.  810, 
Helden  r.  Helden,  (Md.)  45  Am.  St.  Rep. 
Henderson  i\  City  of  Minneapolis,  32  Minn 
Herron  r.  Carson,  26  W.  Va.  62,    . 
Heseht  v.  Calvert,  32  W.  Va.  215, 
Hewlins  r.  Hhippam,  5  Barn.  &  Co.  221, 
Hickman  r.  City  of  Kansas,  120  Mo.  110, 
High  r.  Pancake,  42  W.  Va.  602,    . 
Hill  r.  Morehead,  20  W.  Va.  429, 

Proctor,  10  W.  Va.  59, 

Yates,  12  East  229, 230, 
Hipkins  r.  Barnard,  4  Munf.  83,    . 
Hitchins  i\  Mayor,  rfc,  68  Md.  100,      . 
Hoffman  «».  Ryan,  21  W.  Va.  415, 
Hopin  i\  Tyler,  90  Va.  19, 
Hojre  r.  Hoffe,  1  Watts  163, 

Railroad  Co.,  36  W.  Va.  562,  . 
Hoke  i».  Hoke,  12  W.  Va.  429, 
Hooper's  Case,  81  Va.  787, 
Horn  i'.  Foundry  Co.,  23  W.  Va.  522, 
Horton  v.  Bond,  28  Grat.  815,    . 
Houston,  v.  Brush,  66  Vt.  331, 

McCluney,8  W.  Va.  135, 
Howe  r.  Hertz,  26  W.  Va.  555, 
Howser  i».  Railroad  Co.,  30  Ati.  906, 
Hoyleman  r.  Railway  Co., 33  W.  Va.  489, 
Hubbard  r.  Yoeum,  30  W.  Va.  740, 
Hutchinson  r.  Parkersburg,  25  W.  Va.  226 
Hudson  r.  Putney,  14  WT.  Va.  561, 
Huff  r.  McDonald,  22  Ga.  131, 
Hughes  #\  Frum,  41  W.  Va.  445, 452, 

Fniteil  Pipe  Line,  119  N.  Y.  423 
Humphries  r.  Crane,  5  Cal.  173, 
Humphrey  r.  Spencer,  36  W.  Va.  11, 
Hunt  v.  Adams,  5  Mass.  358, 

Adams,  6  Mass.  519,    . 

Gaslight  Co.,  8  Allen  169, 


. 

353,714 

. 

561 

48 

. 

285 

4, 

436,  665 

. 

584 

176 

. 

669 

272,  410 

. 

134 

394 

. 

490 

372,  376,  753 

. 

753 

374, 

.  37,38 

n.  319, 

67 

479 

. 

717 

424 

. 

65,66 

473 

287 

37 

623 

298 

. 

546 

346,349 

. 

14 

553 

. 

143 

298 

. 

709 

764 

. 

287 

668 

592 

789 

669 

716 

286 

64 

.  30,472 

584 

244 

570 

45 

171 

45 

45 

683 

Digitized  by  CjOOQ IC 


XX 


Table  of  Cases  Cited. 


Hunt  v.  Rousmanier\s  Adm'rs,  8  Wheat  204, 
Hutchinson  r.  Kelly,  1  Rob.  (Va.)  136, 
Improvement  Co.  v.  Stead,  95  U.  S.  161, 
Indemnity  Co.  v.  Dorgan,  7  C.  C.  A.  581, 
Industrial  Co.  v.  Schultz,  43  W.  Va.  470,      . 
In  re  Town  of  Union  Mines,  39  W.  Va.  179, 
Insurance  Co.  v.  Cheever,  38  Am.  Bop.  573, 

Trear,29Gratt.259,    . 
Interstate  R.  B.  Co.  r.  Easley,  46  Kansas  197, 
Irey  "•  Markey,  132  Ind.  546,     . 
Iron  Co.  r.  Trout,  83  Va.  397, 
Irvine  v.  McRee,  42  Am.  Dec.  468, 
Jackson  v.  Davis,  15  Am.  Dec.  451, 

Shoon maker,  2  Johns  230, . . 
Janey's  Ex'rs  v.  Latane,  4  Leigh  327, 
Jarrett  /».  Stevens,  36  W.  Va.  445, 
Jelley  r.Dils,27  W.  Va.272,619,    . 
Jenkins  v.  Railway  Co.,  18  S.  E.  182,      . 
Jesse  v.  Parker,  6  G rat.  57, 
Job  v.  Patton,  L.  R.  20  Eq.  84, 
Johnson  v.  Bums,  39  W.  Va.  658,    . 

Com.,  85  Pa.  St.  54, 

Jennings,  10  Grat.  1, 

Parkersburg,  16  W.  Va.  402, 

Riley,  41  W.  Va.  140,     . 
Jones  v.  Borough  of  Bangor,  144  Pa.  St.  638, 
Borough  of  Brighton,  144  Pa.  St.  638, 
City  of  Camden  (S.  C),  51  Am.  St.  Rep. 
Fuller,  19  S.C.  66, 
Mawey,  14  8.  C.  47,      . 
McKee,3Pa.  St.  496, 
Reid's  adin'r,  12  W.  Va. 350,    . 
Jordan  v.  City  of  Ben  wood,  42  W.  Va.  300, 312, 
Kanawha  Co.  r.  Turner,  9  Leigh  313, 
Keener  v.  Keener,  34  W.  Va.  421 ,. 
Kellogg  v.  Putnam,  1 1  Mich.  344, 
Kelsay  *\  Railway  Co.,  129  Mo,  362, 
Kerby  7s  Case ,  7  Le  i  gh ,  747 , 
Kerr  i\  Lunsford,  31  W.  Va.  659,     . 
Kester  i».  Lyon,  40  W.  Va.  161 ,  , 

Ketchum  i\  Spurlock,  34  W.  Va.  597, 
Kilbreth  r.  Root's  Adm'r,  33  W.  Va.  600, 
Kincheloe  r.  Trace  wells,  11  Unit.  588, 
King  r.  Hunty,  4  B.  &  Auld.,  4H3, 
Kinports  r.  Rawson,  29  W.  Va.  487, 
Kippen  r.  Carr's  Ex'r,  4  Munf.  119, 
Kitchen  r.  Lee,  11  Paige  107, 
Klee  r.  Reitzenberger,  23  W.  Va.  749, 
Kluck  v.  Price,  4  W.  Va.  4,  . 

Knahtla  r.  Railway  Co.,  21  Or.  136, 


822. 


264, 


768 
172 

14 
688 
666 
210 
705 
800, 805 

67 
293 
258 
473 
576 
473 
316 
472 
619 
394,395 
302 
585 
.  772 
678 
198 

64 
328, 790 

68 

66 
831 
700 
585 
651 
240 
544,545 
70, 71 
785 
355 

14 
619 
684 
298 
473 
124 
472 
623 
272,410 
238 
537 
327 
345 
394 


Digitized  by  CjOOQ IC 


Table  op  Cases  Cited. 


xxi 


Knapp  v.  Snyder,  15  W.  Va.  434,   . 

Knaus  v.  Jenkins,  40  N.  J.  Law,  288, 

Knott  v.  Seamands,  25  W.  Va.  99, 

Koelseh  t>.  Philadelphia  Co.,  152  Pa.  St.  356 

Koen  v.  Bartlett,  41  W.  Va.  559,    . 

Kohlheimer  <\  State,  39  Miss.  548, 

Kupferman  v.  McGehee,  63  Ga.  255, 

Kuhn  v.  City  of  Port  Townsend  (Wash.),  41  Pac.  923, 

Mack,  4  W.  Va.  186, 
Kyle  v.  Harveys,  25  W.  Va.  716, 
Lacy  v.  Arnett,  33  Pa.  St.  169, 
Lange  ?\  Jones,  5  Leigh,  192, 
Laidley  t\  Kline,  8  W.  Va.  218, 

Kline,  23  W.  Va.  565, 
Lakenan  v.  Railroad  Co.,  36  Mo.  App.  362 
Lamb  v.  Cecil,  25  W.  Va.  288, 
Landeman  ?\  Wilson,  29  W.  Va. 707, 
Lang  v.  Jones,  5  Leigh,  192, 
Lee,  3  Rand  (Va.)  411, 
Smith,  37  W.  Va.  734, 
Langhorne  v.  Railway  Co.  22  S.  E.  159, 
Langtry  v.  Langtry,  2  Am.  Rep.  310, 
Lawrence  v.  Du  Bois,  16  W.  Va.  443, 
Layne  v.  Railroad  Co.  35  W.  Va.  438, 
Lee  t\  Feamster,  21  W.  Va.  Ill, 
LeFevra  r.  LeFevra,  4  Serg.  &  R.  241, 
Leggett  v.  Dubois,  5  Paige,  11, 
Leisy  v.  Hardin,  135  U.  S.  100, 
Leonard  v.  House,  15  (la.  473, 

Townsend,  26  Cal.  446, 
Levy  r.  Wilson ,  69  Cal.  105, 
Lewis  v.  Adams,  6  Leigh ,  320, 

Laidley,  39  W.  Va.  422,      . 
Overby's  Adm'r  31  Grat.  602, 
Linsey  v.  MeGannon,  9  W.  Va.  154, 
Lipscomb  r\  Love,  38  W.  Va.  546, 
Little  Miami  R.  Co.  *\  Stevens,  20  O.  415, 
List  v.  Wheeling,  7  W.  Va.  501, 504 
Livesay  v.  Beard,  Id.  585, 
Livingston's  Case,  14  Grat.  592,  594, 
Loomis  r.  O'Neal,  73  Mich.  582, 
Love  r.  Moynehan,  16  111.  277, 
Lowther  r.  Lowther,  30  W.  Va.  104,    . 
Low  t\  Settle,  #2  W.  Va.  600, 
Lynch  r.  Andrews,  25  W.  Va.  754, 
Henry,  25  W.  Va.  416,     . 
Lyon  t\  Railway  Co.,  42  Wis.  548, 
Machine  Works  i».  Craig,  18  W.  Va.  559, 
Mackin  v.  Taylor  County  Court,  38  W.  Va.  338, 
Madden  v.  Railway  Co.,  28  W.  Va.  610, 


286 

48 
408 
641,642 
566 
628 
331 
246 
327 
331 

423 
1*7 
124 
515 
188 

436, 440 
327 
38 
327 
2 
641 
554 

5545,  371 
140 
276 
421 
754 
500 
48 
216 
628 
542 
285 

2.39,^1 

493 

10 

396 

96,  106 

327 

683,  702,  708 

585 

216 

140 

40 

493 

270 

543 

823 

209,  210 
382,  392,  403 


Digitized  by  CjOOQ IC 


XX11 


Table  of  Cases  Cited. 


Magner  v.  Truesdale,  53  Minn.  436, 
Manns  v.  Flinn'8  Adm'r,  10  Leigh.  93, 
Martin  v.  Rexroad,  15  W.  Va.  512, 
Weyman,  26  Tex.  469,    . 
Marks  Adm'r  *>.  Railroad  Co.,  88  Va.  1, 
Marmet  Co.  v.  Archibald,  37  Va.  778, 
Marshall  v.  Silliman,  61  111.  218. 
Martin  i».  Smith,  25  W.  Va.  583,    . 
Mason  v.  Bridge  Co.,  20  W.  Va.  223,    . 

McNamara,  57  111.  274, 
Mathews  v.  Burton,  17  Grot.  312, 
Matthews  v.  Jarrett,  20  W.  Va.  415, 
Mayer  v.  Adams,  27  W.  Va.  244,     . 

Frobe,  40  W.  Va.  246, 
McAllister  v.  Real),  4  Wend,  483, 

Reab,  8  Wend,  109, 
McCandlish  v.  Edloe,  3  Grat.  330 
McCall  v.  Peachy 'h  Adin'r.  3  Munf.  806, 
McCauley  r.  Davidson,  10  Minn.  418, 
MaClay  v.  Love,  25  Cal.  367, 
McCluiig  v.  Bierne,  Id.  394, 
McConihay  v.  Guthrie,  21  W.  Va.  134, 
McCord  v.  Mining  Co.  27  Pac.  863, 
McCreery  v.  Railroad  Co.  43  W.  Va.  110, 
McCue  i\  McCue,  41  W.  Va.  151, 
McDodrill  v.  Lumber  Co.  40  W.  Va.  564, 
McDowell's  Ex'rs  v.  Crawford,  11  Grat.  387,  405, 
MeEiligott  v.  Randolph,  22  Atl.  1094, 
McElroy  i\  Kansas  City,  21,  Fed.  257, 
McGinty  v.  Attrol,  155  Mass.  183, 
McGowan  v.  McGowan,  74  Am.  Dec.  668, 
McGuire  i\  Wright,  18  W.  Va.  507, 
McKelvey  i».  Railroad  Co.  35  W.  Va.  500, 
McKim  v.  Moody,  1  Rand,  58, 
McKenzie  v.  Railroad  Co.,  27  W.  Va.  306, 

Wiley,  27  W.  Va.658, 
McMechen  r.  McMechen,  17  W.  Va.  683,703, 
McNeel  i\  Herold,  11  Gratt.  314, 
McNeel's  Ex'rs  v.  Auldridge,34  W.  Va.748, 
McNeil  r.  Miller,  29  W.  Va.  480, 
McQuillan  r.  Stale, -8  Smedes  &  M.  587, 
McRaney  r.  Johnson,  2  Fla.  520, 
Meek  v.  Breckenridge,  29  Ohio  St.  6*2, 
Memphis  r.  Brown,  94  V.  S.  715, 
Merchandise  Co.  v.  Laird,  37  W.  Va.  687.     . 
Merritt  v.  Hughes,  36  W.  Va.  357, 
Metcalfe  r.  Colles,  10  Atl.  804, 
Hart,  3  Wyo.  513, 
Miles  v.  Du  Bey,  39  Pac.  313, 

Elkin,  10  Ind.  329,       .  . 


. 

16 

287 

. 

48 

139 

. 

14 

76 

. 

966 

494 

117 

,445 
204 
39 
249 
245 
488 
511 
511 
355 
538 
664 
216 
287 
618 
568 

445, 481 

. 

171 

541 

»5, 

198 

,678 

395 

68 

400 

374 

160 

,539 

117,445,482 

666 

42 

543 

764 

117, 

445,  482, 684,  702 

127 

346 

285 

623 

543 

423 

187 

328 

579 

299 

422 

641 

511 

Digitized  by  CjOOQ IC 


Table  of  Casks  Cited. 


xxm 


Miller  v.  Antle,  92  Am.  Dec.  495, 

Lorentz,  39  W.  Va.  160, 

State,  38  Miss.  356, 

Southern  Pac.  26  Pac  70, 
Mining  Co.  r.  Johnston,  23  Mich.  37, 

Whelan,  168  U.  S.  86,      . 
Mitchell  v.  Carder,  21  W.  Va.  277, 
Thornton,  21  G rat.  179, 
Moore's  Adm'r  v.  Minerva,  17  Tex,  23, 
Moore's  Case,  9  Leigh  639, 
Moore  v.  Harper,  27  W.  Va.  362,    . 
.     Ligon,  30  W.  Va.  155, 

McNutt,  41  W.  Va.  695, 

Wheeler,  10  W.  Va.  35, 
Morris  r.  Stroehel  &  Wilken  Co.,  81  Hun 
Morrow  ?\  Weed,  66  Am.  Dee.  122, 
Morton  r.  Rogers,  14  Wend.  580,     . 
Muire  r.  Falconer,  10  Grat.  17, 
Mulcairns  r.  City  of  Janesville,  67  Wis.  24, 
Mulholland  r.  York,  82  N.  C.  513, 
Murdock  r.  Herndoirs  Ex'rs.  4  Hen.  &  M.  2(H) 
Murray  r.  Railroad  Co.,  36  Am.  Dec.  268,  279, 
Murrey  r.  Sell,  23  W.  Va.  475, 
Mycr's  Ex'r  v.  Zetelle,  21  Grat.  758,     . 
Naughton  r.  Stagg,  4  Mo.  App.  271, 
N.  &  W.  R.  R.  Co.  v.  Honehins, 
Nease  v.  Capehart,  15  W.  Va.  300, 

Capehart,  8  W.  Va.  95, 
Neely  v.  Ruleys,  26  W.  Va.  686,     . 
Nelson  r.  Harwood,  3  Call.  342, 
Nettleton  v.  Gridley,  56  Am.  Dec.  383, 
Neill  i».  Keese,  51  Am.  Dec.  753, 
Neve  v.  Milns,  29  Eng.  Law  &  Eq.  306, 
Nicholas  v.  Kershner,  20  W.  Va.  253, 

Pinner,  18  N.  Y.  306, 
Nims  v.  Mayor,  etc.,  59  N.  Y.  500, 
Nowlin  r.  Reynolds,  25  Grat.  141, 
Noyes  v.  Hemphill,  58  N.  H.  537, 
Newlin  r.  Beard,  6  W.  Va.  120,      . 
Newman  i\  Newman,  27  Grat.  722, 
Oakes  ?>.  Mase,  17  Sup.  Ct.  345, 
O'Brien  v.  Philadelphia,  150  Pa.  St.  589, 

State,  8  South,  559, 
O'Conner  r.  Dils,  43  W.  Va.  54 
Ogden  r.  Philadelpnia,  143  Pa.  St.  430, 
Oil  Co.  v.  Fretts,  152  Pa.  St.  451, 
Oldham  v.  Litchford,  2  Vern.  506, 
Olfermann  r.  Railroad  Co.,  28  S.  W.  742, 
Oney  v.  Clendennin,  28  W.  Va.  34, 
Onok  v.  Insurance  Co.  21  Pick.  456, 


372 
162 
628 
400 
605,608 
401 
475 

71 
139 
619 

30 
591 
179 
435 
669 
246 

83 

71 

688 

378,  379 

53 

382,  391 

371,372,373 

714 

705 

401 

198 

370,  556 

272,  280 

274 

48 
374 
205 
681 
331 
547 
472 
M3 
2 
583 
390 

66 

628 

494,  737 

68 
257 
551 
707 
472,473,475 
818 


Digitized  by  CjOOQ IC 


XXIV 


Table  of  Casks  Cited. 


Orton  v.  Smith,  18  How.  265, 
Osborn  v.  Staiey,  5  W.  Va.  85, 
Overby  v.  Railway  Co.,  37  W.  Va.  525, 
Owen  ?'.  Field,  12  Allen  4I>7,     . 

Owens,  14  W.  Va.  95, 
Page  v.  Allen,  58  Pa.  St.  338, 

City  of  Boston,  106  Mass.  84, 
Danvers,  7  Met.  326, 
Lumber  Co..  53  Minn.  499, 
Paper  Co.  v.  (TDougherty,  81  N.  Y.  474, 
Park  v.  Petroleum  Co.,  25  W.  Va.  108, 
Pasley  v.  English,  10  Uratt.  236, 
Patton  v.  Calhoun 'h  Ex'rs,  4  Urat.  138, 
Pax  ton  v.  Paxton,  38  W.  Va.  619, 
Payne's  Case,  31  Uratt.  855, 
Payne  v.  Webb,  23  W.  Va.  558, 
Pearson  v.  Carlton,  18  S.  C.  47, 
Nesbitt,  1  Dev.316, 
Peers  r.  Barnett,  12  Grat.  417, 
People  v.  Coffman,  24  Cal.  234, 

Durrant,  116  Cal.  179, 

•Leonard,  106  Cal.  302, 

Millard,  53  Mich.  63, 

Northey,77Cai.618, 

Petrea,  92  N.  Y.  128, 

Rathburn,  21  Wend.  509, 

Thurston,  5  Cal.  69, 

Tinder,  81  Am.  Dec.  77, 

Williams,  24  Cal.  31, 

Wilson,  64  111.  195, 
Perisoll  v.  Elliott,  6  Pet.  95. 
Perkin's  Adinr.  v.  Hawkins1  Admr.,  9  Urat.  649 
Perry  v.  Horn,  22  W.  Va.  381, 

Perry's  Case,  41  W.  Va.  641, 
Pflugar  v.  Pulte,  43  N.  J.  Eq.  440, 
Phelps  v.  Seeley,  22  Oratt.  573, 
Pigot  v.  Bulock,  1,  Ves.  Jr.  479, 
Pillow  v.  Improvement  Co.  (Va.)  23  S.  E.  Rep.  32, 
Pittsburg  C.  &  St.  L.  Ry.  Co.  t\  Board  of  Public  Works 
Plate  i».  Durst,  42  W.  Va.  &3,  . 

Plume  t;.  Steward,  60  Am.  Dee.  6tti, 
Poage  i».  Bell,  8  Leigh.  604, 

Poe  &  Paxton,  26  W.  Va.  610, 
Poling  v.  Flanagan,  41  W\  Va.  190, 

Railroad  Co.,  38  W.  Va.  645, 
Poole  i\  Dilworth,  26  W.  Va.  583, 
Porterfleld  v.  Comm,  22  S.  E.  352, 
Portsmouth  Savings  Bank  v.  Village  of  Ashley  (Mich, 

52  N.  W.  74,  .  .  . 

Portis  r.  State,  23  Miss.  578,    . 


93 


37 
526 
687 
425 
251 
96,479 


28,  32, 


623 
660 
453 
730 
810 
352 
250 
805 
437 
585 
190 

274,275 
628 
622 
621 
705 
634 

609,628 
678 
628 
639 
615 
775 
37 
221 
244 
693 
335 
556 
570 
,  33,  34 

209,  210 
815 
474 
543 
172 
788 
663 
27 
615 

104 


Digitized  by  CjOOQ IC 


Table  of  Cases  Cited. 


xxv 


Postlewaite  v.  Wise,  17  W.  Va.  1,  10, 

Powell  r.  Mfg.  Co.,  3  Mason  347, 

Poyser  r.  Minors,  7  Q.  B.  Div.  820,888, 

Pratt  r.  Bowman,  87  \V.  Va.  715. 

Priehard  r.  Kvans,  81  W.  Va.  187, 

Puey  r.  City  of  Alleghany,  98  Pa.  St.  522, 

Pumphrey  v.  Brown,  5  \V.  Va.  1()7, 

Pnsey  r.  Gardner,  21  W.  Va.  470, 

Qnarrier's  Case,  5  W.  Va.  48, 

Under  r.  Neal,  18  \V.  Va.  878, 

Haines  r.  Railway  Co.,  89  \V.  Va.  50, 

Railroad  Co.  r.  Anderson,  20  Am.  St.  Rep.  498, 
Applegate,  21  W.  Va.  172, 
Baugh,  149  lT.  S.  868, 
Brown,  20  C.  C.  A.  147, 
Charless,  102  C.  S.  356, 
Christie,  5  W.  Va.  825, 
Doane,  105  Ind.  98  (4  N.  E.  419) 
I)onnally,88  Va.  858, 
Foreman,  24  W.  Va.  662, 
Cettle,8\V.  Va.  877, 
Oral>ill,46Ill.  445, 
Hambly,  154  U.  S.  349, 
Hurst,  8H  Miss.  000,      . 
Keegan,  160  U.  S.  259, 
Latfertys,  14  Unit.  478, 
Long,  26  W.  Va.  692, 
Mitchell,  69  Ua.  114,     . 
Nnekols,  91  W.  Va.  198, 
Perdue,  40  W.  Va.  454, 
Peterson,  162  U.  S.  846,  858 
Polly  14  Gratt.  454, 
Prentice,  147  U.  S.  101, 
Sanger,  15  Gratt.  280, 
Soutter,  18  Wall,  517, 
Stimpson,  14  Pet.  468, 
Thomas,  42  Ala.  672, 
Waldron,  88  Am.  Dec.  118, 
Whittington,  86  Gratt.  810, 

Railway  Co.  ''•  Bradley,  45  Tex.  175, 
Croskell,  25  S.  W.  486, 
Devinney,  17  Ohio  St.  197, 
Lickiss,  72  111.522, 
Locke,  112  Ind.  412,      . 
McLaughlin,  77  111.  275, 
Panll,  89  W.  Va.  142, 
Ross,  112  C.  S.  877, 
Smith,  59  Ala.  245, 
Smith,  18 S.  \V.  562, 
Stickney,  150111.362, 


127,  128,  249 

374 

60 

410 

419 

66 

878 

153 

688 

411 

226 

669 

134 

385,390 

390 

389 

828 

187 

395 

.   70,71,74 

823 

M3 

387 

490 

387 

511 

132 

428 

891 

572 

387, 403 

511 

489 

117 

7CA 

196,  199 

395 

70 

663 

139 

041 

396 

81 

671,672 

543 

62(5 

385 

395 

395 

71 

Digitized  by  CjOOQIC 


XXVI 


Table  of  Cases  Citkd. 


Hail  way  Co.  r.  St; yron,  (it\  Texas,  421,425, 
Tribble,  25  S.  C.  200, 
Lang,  23  A  In.  751, 
Randolph  r.  Stalnaker,  13  Grat.  52.*},      . 
Ravensw'ood  S.  &  G.  Ry.  Co.  r.  Town  of  Ravenswood 

41  W.  Va.  736, 
Rawdon  r.  Blatchford,  1  Sandf.  Ch.  347, 
Reading  r.  Wilson,  31  N.  J.  Kq.  449, 
Reed  r.  Vannorsdale,  2  Leigh.  569, 
Reger  r.  O'Neil,  33  W.  Va.  159,     . 
Reusens  r.  Lawson,  91  Va.  220, 

Reynolds'  Adinr's  r.  Gawthrop's  Heirs,  37  W.  Va.  3, 
Rhea  r.  Renner,  1  Pet.  105, 
Rhodes  r.  Otis,  33  Ala.  578, 
Richardson  r.  Ralphsnyder,40  \V.  Va.  15, 
Richmond  r.  Long,  10  Gratt.  375, 
Ricketts  v.  Railroad  Co.,  33  W.  Va.  33, 
Riddle  r.  McGinnis,  22  W.  Va.  254, 
Rigney  r.  City  of  Chicago,  102  111.  04, 
Rigdon  r.  Jordan,  (Ga.)  7  S.  K.  H57, 
Riley  t\  Knierson,  5  N.  H.  531, 

Railway  Co.,  27  \V.  Va.  145, 
Ring  r.  City  of  Cohoes,  77  N.  Y.  83,      . 
Ritchie  r.  Moore,  5  Munf.  388, 
Roherts  r.  Coleman,  37  W.  Va.,  143, 
Robinson  v.  Railroad  Co.,  40  \V.  Va.  58-3, 
James  29  \V.  Va.  224, 
Welty,40\V.  Va.  385, 
Rohrecht  v.  Marling's  Adm'r,  25)  \V.  Va.  705 
Roby  r.  Sheppard,  42  W.  Va.  286, 
Roe  r.  State,  2  South.  459, 
Rosenthal  v.  Mayhugh",  33  Ohio  St.  155,       . 
Rose  r.  Bates,  12  Mo.  30, 

Brown,  11  \V.  Va.  122, 
Ross'  Exr  r.  Kiger,  42  \V.  Va.,  402,       . 
Ross  v.  Brown,  17  W.  Va,  049, 

Gill,  1  Wash.  88, 
Rodman  r.  Railroad  Co.  20  N.  W.  788, 
Roland  r.  Logan,  18  Ala.  307, 
Root  r.  French.  13.  Wend,  570, 
Royall  r.  Lisle,  (SO  Am.  Dec.  712, 
RalTner  r/Hill,  21  W.  Va.,  152,       . 

LewiV  Kx'rs,  7  Leigh.  720,  581, 

Malts,  33  W.  Va.  055, 
Ramsey  /•.  Railroad  Co..  133  N.  V 
Lust  r!  Rust,  17  W.  Va.  901, 
Sain  r.  Railway  Co.,  85  Iowa  078, 
S  Mr  go:  it  /.'i  aroma,  12  Wash.  212, 
Schroeder  r.  Railway  Co.,  108  Mo, 
Scott  v.  Dock  Co.,  3  Hurl.  <fc  C.  590 


79, 


32 I, 


. 

138 

102 

. 

140 

1 

210 

1, 

108 

331 

535 

334 

100,  353 

,  539 

470 

109 

215 

. 

422 

10 

.  501 

547 

490 

. 

70 

08 

198 

204 

3<>2 

,403 

042 

. 

82 

89 

,307 

112 

251 

00 

070 

49 

210 

028 

210 

215 

171 

,287 

323 

523 

078 

397 

210 

. 

331 

473 

128,  188. 

822 

581,582, 

593 

. 

728 

129 

508, 

581 

15 

(57 

401 

(507 

Digitized  by  CjOOQ IC 


Tablk  of  (1asks  <1itki>. 


XXV11 


Scabripht  v  Scabripht,  28  W.  Va.  412, 
Searles  r.  Railway  Co.,  32  W.  Va.  370, 
Sec  r.  Rotors,  31  \V.  Va.  475, 
K«»lden  r.  City  of  .Jacksonville,  28  Kin.  558. 
Selliek  r.  Hall,  47  Conn.  260,  . 
Selleek  r.  Turnpike  Co.  13  Conn.  453, 
Setler  i\  Mohn.  37  W.  Va.  507, 
Soybott  r.  Railroad  Co.,  05  X.  Y.  5(52, 
Shafer  i\  I-aeook,  108  Pa.  St.  497, 
Shaffer  r.  Petty,  30  W.  Va.  248,      . 
Shattuok  r.  Knight,  25  W.  Va.  580,      . 
Sheets  r.  Railroad  Co.,  39  W.  Va.  175, 
Shelf  r.  Huntington,  16  W.  Va.  307,     . 
Sheffield  i\  Collier,  3  Ga.  82, 
Shepherd  r.  Richards,  2  Gray  424, 
Shephards  r.  Turpi n,  3  (J rat.  373, 
Shipley  r.  Puph,  23  \V.  Va.  487, 
Shoo  Co.  v.  Haupht,  41  W.  Va.  275, 
Shrewsbury  r.  Tufts,  41  W.  Va.  212,     . 
Silver  Plate  r.  Rare-lay,  48  Hun.  5(5, 
Simpkins  r.  White,  43  W.  Va.  125, 
White,  43  W.  Va.  21)0, 
Simpson  r.  Ediniston,  23  W.  Va.  (575,  . 
Slack  #■.  Jacob,  8  W.  Va.  612, 
Sloppy  r.  Dilworth,  38  Minn.  179, 
Smith  r.  Compton,  20  Barb.  262,     . 
MeClure,  5  Kast  477. 
Parsons,  33  W.  Va.  (W4,  . 
Patton,  12  W.  Va.  541, 
Turley,  32  W.  Va.  14,       . 
Yoke,  27  W.  Va.  639, 
Snow  r.  Inhabitants  of  Province  town,  109 
Snowden  r.  Wylas,  19  Ind.  14, 
Society  r.  Pendleton,  7  W.  Va.  79, 
Spaldinp  r.  Vandereook,  2  Wend.  331, 
Spanpler  r.  Jacoby,  14  111.  297, 
Spenee  r.  Bapwcll,  6  Grat.  444, 
Sprapins  e.  Railway  Co.,  35  W.  Va.  139, 
Sprinp  Co.  r.  Knowlton,  103  V.  S.  49, 
Spooner  r.  Railroad  Co.,  115  X.  Y.  22 
Stanley  r.  Railroad  Co.,  21  S.  W.  832,  . 
Starretl  r.  Winn,  17  Serp.  &   R.  130. 
State  r.  Baker,  33  W,  Va.  371,  372, 

BatsaU,  11  W.  Vn.  7m,       . 

Bowman,  34  X.  W.  767. 

Bradford,  57  X.  H.  198,      . 

Brookover,  42  W.  Va.  292, 

Clouph,49  Me.  573, 

Cole,  17  Wis.  674, 

Davis,  34  Am.  Rep.  706,     . 


Mass.  123, 


712 

810 

518 

67 

641 

81S 

372,  373 

«W 

667 

374,  753 

327 

487 

803 

423 

585 

327 

275 

89,  367 

249 

771 

520,  819,  825 

189 

176 

98 

mi 

48 

81 

410 

521 

70,  373,  376,  434 

10,  366,  419,  468 


66 
423 
317 
511 
526 
327 
514 

59 

138 

641 

216 

628,  696 

679,  680,  65)2,  6m 

($28 

621 

.  78,  128,824 

($28 

623 

($07 


Digitized  by  CjOOQ IC 


XXV111 


Table  ok  Cases  Cited. 


State  r.  Dodpc  Co.    10  Neb.  20, 

Douglass,  20  W.Va.  771,     . 

Douglass,  28  W.  Va.  298, 

Doty,  HO  Am.  Dee.  671, 

Easter, 30  Ohio  St.  542, 

Fleming,  22  Am.  Hep.  552, 

Franc  ir,  26  Kan.  782 

Frew,  21  W.  Va.  410,  461), 

Gibson,**  W.  Va.  97, 

Oreen,  16  W.  Va.  864, 

Ureer,  22  W.  Va.  818, 

Hamlin,  80  Am.  Rej\  54, 

Hay  ward,  65  N.  \V.  68,      . 

Hunter,  87  \V.  Va.  744, 

Hunter,  48  La.  Ann.  157, 

Hurst,  11  W.  Vu.75, 

Irwin.  30  W.  Va.  421, 

Lightbody,38Me.  2(K), 

Lowe,  21  W.  Va.  782, 

MeNamar,  3  Nov.  75, 

Miller,  23  W.  Va.HOl, 

Milmeier,  72  N.  W.  275, 

Riffe,  10W.  Va,794, 

Serpent,  32  Me.  429,    . 

Sheiler,37I>ae.272, 

Symonds,  30  Me.  128, 

Ward,  14  Atl.  187,  194, 

Wrelch,30  W.  Va.  690, 
Steed  r.  Baker,  13  Unit.  380, 
Steamboat  Co.  r.  Roberts,  48  Am.  Dec.  178 
Stcines  r.  Franklin  Co.,  Am.  R  »p.  87, 
Stewart  r.  Railroad  Co.,  38  W.  Va.  438, 

Stewart,  63  N.  W.  886, 
Stilling  i'.  Town  of  Thorp,  11  N.  W.  906 
Stimson  r.  Thorn,  25  Orat.  278, 
Stli'Inger  r.  Toy, 38  W.  VTa.  86, 
Stokes  r.  State,  24  Miss.  023, 
Slollc  r.  Insurance  Co.,  10  W.  Va.  546, 
St.  Louis  r.  Neodhain  C.  C.  A.,  03  Fed.  Rep 
St:>ne  Co.  i\  Kraft,  31  Ohio  St.  289,       . 
Stors  *\  Feiek,  24  W.  Va.  606, 
Stcry  r.  Kiinlmll,  6  Vt.  511,     . 
Stout  /'.  Mercantile  Co.,  41  W.  Va.  339, 
Stuart  r.  Coalter,  4  Rand.  79, 
Stunner  r.  County  Court,  42  W.  Va.  734. 
Snp:nrt  r.  rrhompsou,  10  Lei^h.424, 
Sullivan  r.  Sullivan,  8  Am.  Rep.  350, 
Sumner  r.  Sea  ton,  47  N.  J.  K(j.  119, 
Swaiiii  i\  Thayt  r,  69  \V.  Va.  46,      . 
Svdleman  r.  Beekwith,  43  Conn.  9, 


824 

. 

682 

776 

628 

628 

528 

775,  777 

775,  778 

778 

679 

(507 

692 

. 

182 

608 

678,  692 

210 

. 

628 

469 

628 

777 

698 

184 

771 

608 

623,  (528 

608,  609 

. 

74,  697,  (589,  699 

37 

*, 

34 

101 

70,  74 

5U2 

705 

468 

49 

. 

628 

52 

p.  107, 

400 

35*8 

. 

481 

195 

493,  575,  764 

37,  38 

799 

721 

301 

572 

293 

. 

700 

Digitized  by  CjOOQ IC 


Tablk  of  Oases  Cited. 


XXIX 


Symonds  i\  Cincinnati,  45  Am.  Dec.  532, 
Syndor  r.  Burke,  4  Rand.  161, 
Taylor  r,  Boughner,  16  W.  Va.327, 
Tabor  i\  Cook,  15  Mich.  322,    . 
Tavenner  i\  Barrett,  21  W.  Va.  656.  689, 
Taylor's  Devisees  r.  Burnsides,  1  Grat.  165 
Taylor  i».  King,  6  Mnnf.  358, 

Phillippi,  35  W.  Va.  556, 
Railroad  Co.,  33  W.  Va.  39, 40,  54 
The  Nereide,  9  Cranch.  388,    . 
Wellsville  v.  Geisse,  3  Ohio  St.  333, 
Thorn  t» .  Pittard,  8U.S.  App.  597, 
Thomas  v.  Rector,  23  W.  Va.  26,    . 

Telegraph  Co.,  100  Mass.  156, 
Thompson's  Case,  8  Grat.  637, 

21  W.  Va.  741, 
Thompson  v.  Catlett,  24  W.  Va.  624, 
Douglass,  35  W.  Va.  344, 
Iron  Co.,  41  W.  Va.  574, 
State,  9  Ga.  210. 
Thompson,  5  W.  Va.  190, 
Thorn  v.  Phares,  35  W.  Va.  772, 
Tillmes  r.  Marsh,  67  Pa.  St.  508, 
Tohey  v.  County  of  Bristol,  3  Story,  81)0, 
Towels  v.  Burton,  24  Am.  Dec.  409,      . 
Trader  r.  Jarvis,  23  W.  Va.  100,      . 
Trapnell  v.  Conklyn,  37  W.  Va.  242,      . 
Trice  v.  Railway  Co.,  40  W.  Va.  271, 
Troll  c.  Carter,  15  W.  Va.  567, 
Tufts  v.  Copen,37  W.  Va.  629, 
Turk  r.  Skiles,  38  W.  Va.  404, 
Turnbull  r.  Payson,  95  U.  S.  421, 
Turner  v.  King,  2  Ired.  Kq.  132,     . 
Tuttle  ".  Campbell,  74  Mich.  662, 
Ugla  v.  Railway  Co.,  35  N.  E.  1126, 
University  r.  Tucker,  31  W.  Va.  622,     . 
lT.  S.  r.  Ambrose,  3  Fed.  283,  287, 
BelTin,46Fed.38l,      . 
Hammond,  2  Woods,  C.  C.  197, 
Jones,  69  Fed.  Rep.  973, 
Reeves,  3  Words.  199, 
Union  Pac.  R.  Co.,  11  Blatchf.  402 
Wilson,  118  U.  S.  86, 
Vance  r.  Snyder,  6  WT.  Va.  26, 
Van  gilder  r.  Hoffman,  22  W.  Va.  1. 
Vannoy  v.  Martin,  6  Ired.  Eq.  169, 
Valtez  v.  Railroad  Co.,  85  111.  500, 
Veile  v.  Judson,  82  N.  Y.40,     . 
Village  of  C'artersville  ?•.  Cook,  16  Am.  St 


690. 


673 


677, 


152, 


379, 


318, 


Rep.  251, 


70 
823 
198 
33 
190 
475 
543 
799 

800,  805 
691 
511 
390 
239 
669 
713 

680,694 
269 

481,607 

153,  168 
628 
59 

128,520 
33 
48 
554 
153 
170 
488 

754,784 
578 
275 
134 
379 
585 
669 

565,569 

608,623 
608 
623 

608, 621 
623 
754 
37 
454 
371 
379 
393 
574 
642 


Digitized  by  CjOOQ IC 


XXX 


Tablk  of  ('asks  Cited. 


Waleott  r.  Wells.  24  Pae.  8(57, 
Waller  v.  Huilway  Co.,  59  Mo.  App.  410, 
Walraven  r.  Lock,  2  Pat.  <v  H., 
Walton  r.  Mandeville,  5(5  Iowa  597, 
Wamsley  ?•.  Stalnaker,  24  W.  Va.  214, 
Ward  r.  Chamberlain,  2  Black,  480, 

Lewis,  4  Pick  518, 

Ward,  48  W.  Va.  1, 

Ward's  Heirs,  40  W.  Va.  (ill, 
Ware  r.  Gay,  11  Pick.  10(5, 

State.  28  S.  E.  410, 
Warren  i\  Syme,  7  W.  Va.  474,      . 
Watson  r.  Railroad  Co.,  41  Cal.  17, 
Webb  r.  Dye,  18  W.  Va.  87(5, 

Lafayette  Co.,  «7  Mo.  858, 
Weiphtman  i».  Clark,  108  V.  S.  258, 
Weis  v.  City,  75  Ind.  241, 
Welborn  r.  Anderson,  87  Miss.  155, 
Welch  r.  Insurance  Co.  28  W.  Va.  80(5, 
Werdenbaiifrh  r.  Reid,  20  W.  Va.  558, 
Weston  r.  State,  (58  Ala.  155, 
West  v.  West,  8  Rand.  878, 
Wharton  r.  Stevens,  84  Iowa,  107, 
White  r.  Stewart, 76  Va.  5(5(5, 
Whiteside  #■.  Pulliam,25  111.  285, 
Whitfield  r.  Bewit,  2  P.  Wins.  240, 
Whittaker  r.  Improvement  Co.,  84  W.  Va.  280 
Whittan  r.  Russell,  1  Atk.  448, 
Wickersham  r.  Orr,  9  Iowa  254, 
Wilkins  r.  Irvine,  88  Ohio  St.  188, 
Williams'  Case,  5 Coke  72a.     . 
Williams  r.  Donatio'*  Hx'r    1  Rand.  800, 
Duke  of  Balten.lCox.Ch.72, 
Knights,  7  W.  Va.  855, 
Vreeland,29  X.  J.  Kq.  417, 
Williamsotrs  Case,  (57  Am.   Dec.  874, 
Williamson  r.  Jones,  89  W.  Va.  281, 
Wilsnn  r.  Campbell,  1  Scam.  498, 

MTprCo.,40  W.  Va.418,      . 
Perry,  29  W.  Va.  1(59,     . 
Town  of  Philippi,  89  W.  Va.  75. 
Winham  r.  McCuire,  (51  (Ja.  57S,     . 
Winton  Coal  Co.  r.  Pancoast  Coal  Co.,  170  Pa.  St. 
Wiseman  r.  Lucksiiitfinjror,  84  X.  V.  81. 
Wolf  r.  McGii^m,  87  W.  Va.  552, 
Woodbury  r.  I\.rshley,7  X.  H.  287. 
Wood  r.  Krebhs,  80(irat.  708, 
Wood:']]  r.  Improvement  Co.,  88  W.  Va.  28, 
Wooden  r.  Rdi!ro«.d  Co.,  147  X.  Y.508, 
Woodward  r.  Polsley,  14  W.  Va.211, 


15,8 


r>(55,  580, 


12, 


89, 


(519 
(541 
870 
444 
272,2X2 

87 
2 
295 
589 
(5(54 
(580 
520 
204 
802 

95 
94, 9(5 
547 
298 
(5*4 
275 
(528 
542 
422 
591 
855 
5(59 
579 
558 
422 
425 
(5(51 
1(51 
58(5 
828. 
551 
688 
885,  889 

45 
542 
822 
799 
4->8 
5S") 
424 
172,  828 
428 
575 
11(5.  145 
894 
27(5 


5(51, 


818. 


Digitized  by  CjOOQ IC 


Table  of  Cases  Cited.  xxxi 

Wray  v.  Steele,  2  Ves.  &  B.  888,             .                .                .  874 
Wright  r.  Mattison,  18  How. 50,     ....        2i)8 

Railway  Co.,  120  111.  541,  (12  N.  K.240),            ,  101 

W.  IT.  Tel.  Co.  i\  State,  8,8  Atl.  708,                .                .  .        H(H) 

Yeager  i\  City  of  Hluetleld,  40  \V.  Va.  484,         .                .  f>7() 

Town  of  Fairmont,  48  \V.  V».  259,              .  .        545 

Zuinbro  r.  Stump,  88  \V.  Va.  884,         ...  221 


Digitized  by  CjOOQIC 


Digitized  by  CjOOQIC 


TABLE  OF  STATUTES,  &c,  CITED. 


Bill  of  Rights  Va.  (1776) 
Const.  Va.  ( 1830) 
(1851) 
44  Art.IV,s.32 
Const,  (1863)  Art.  IX,  s.    4. 


Const.  (1872)  Art.  Ill,  s.    4. 

9. 

13. 

IV,  8.    6. 

VI,  s.  39. 

47. 

VIII,  8.     «. 

17. 

26. 

27. 

IX,  s.    4. 

X,  s.    7. 

8. 

XI,  s.    9. 

XIII,  s.    3. 

6. 

Acts  1869, 

e.  125,  8.    7. 

1871, 

c.    93, 

1872, 

c.    84, 

1872-3, 

c.  114, 

117, 

1895, 

c.      4, 

8,  8.  7, 


11, 


Trial  by  Jury. -    34 

"       "        " 34 

u       4l         lk    34 

Corporations 100 

Forfeited  and  Unappropriated 

Lands 478 

Habeas  Corpus  626 

Eminent  Domain 62,  64 

Trial  by  Jury 32 

Removal  of  Officers 596,  597,  598 

Legislative  Powers 627 

Incorporation  of  Religious  De- 
nominations   317 

Supreme  Court  of  Appeals 625 

Judiciary. 597 

Clerk  of  County  Court 598 

Magisterial  Districts 598 

Removal  of  officers,  595,596,597,  598 

Taxation..., 100 

Public  Debts 90,  92,  97,  98 

Railroads 489 

Land  Titles 477 

Taxation  of  Real  Estate 477,  478 

Land  Sold  for  Taxes 477 

South  Branch  Railway  Co 132 

"  132 

Powers  Given  to  County  Courts  101 
Sale  of  Real  Estate  for  Taxes...  477 
Preferences  of  Insolvent  Debt- 
ors  '. 329 

Commissioners'   Proceedings... 

722,  728,  734 

License  for  Sale  of  Cigarettes... 

495,  502 


Digitized  by  CjOOQ IC 


XXXIV 


Table  of  Statutes  Cited. 


Acts  1897,  c.    48, 


Code  Va.  1849, 

c.  124,  8.     1. 

I860 

c.  122,  s.     3. 

c.128,  8.     1. 

Code  1868, 

c.    81,  s.  24. 

66, 

78,8.  l.el.  2 

Code  1891, 

c.    82, 

8.     6. 

7. 

m. 

c.    89,8.  18. 

24. 

c.    47,  8.  48. 

e.  104,  8.    3, 

c.  108, 

c.  110,  s.    1, 

e.  121,  8.    8, 

c.  125,  8.  11, 

14, 

16, 

85, 

8«, 

c.  130,  8.  23, 

c.  131.  8.    4, 

r>, 

9, 

14, 

16, 

c.    50, 

s.     8. 

26. 

49. 

50. 

88. 

92. 

93. 

96. 
169. 
178. 
179. 
180. 
212. 


Removal  of  County  and  Di8trict 

Officers 595 

Partition  of  Lands 29,  Z0 

Wills 587 

Course  of  Descents 587 

Sale  of  Land  for  Taxes 477 

Married  Woniens'  Property  542,  587 

Course  of   Descents 587 

Regulations  respecting  licenses  188 
Sales  of  Liquors  by  Druggists. . 

145,  146,  182,  184 

Prescriptions  for  Liquors  .  .182,  184 

Licenses  for  Sale  of  Liquors 495 

Disputed  County  Boundaries... 

207,208 

County  Courts  ....  90.  91,  97, 102,  104 
Change  of  Corporate  Limits  of 

Cities  and   Towns 248,244 

Limitations  of  Actions 289,  292 

Awards 48 

Prohibition  and  Certiorari  .620,  625 

Notices  and  Motions 31 

Rules  and  Pleadings 48 

786 

436 

434  435 

284,  434 

Competency  of  Witness 138,  752 

Inquiry  of  Damages 31 

31 

Bills  of  Exceptions      244 

Verdict  and  New  Trial 440 

4 440 

Justices  and  Constables 56 

Jurisdiction  of  Justices 56 

Form  of  Summons  .  56,  126,  135,  139 
Forms  of  Action  54,  56,  57, 820 

Rules  of  Proceeding 

55,57,58,736,824 

Appearance — Default  of  Parties 

180 

Arbitration 49 

49 

49 
Appeals  from  Justices...  180,  822,  825 

Justices  Docket 188,  195 

195 

191,195 

I'nlawful  Detainer  of  Real  Es- 


tate. 


126 


Digitized  by  CjOOQ IC 


Table  of  Statutes  Cited.        §  xxxv 

Code  1891,        c.  50,  s.    218.        Setting  Aside  Verdict  of  Jury  ...  130 

Joint  Stock  Companies — Rail- 
roads  90,  91,  97,  102 

"    102,  105 

Joint  Stock  Companies 489 

Insane  Persons.  ($39,  645 

Estrays  and  Drift  Property 661 

Dower,  Jointure  and  Curtesy  ...  459 

Dower 268 

Property  of  Married  Women  291 

When  Deed  or  Will  Necessary 

to  Convey  Estate. 135,  140 

Deeds  and  Covenants 281 

Acts  Void  as  to  Creditors 

324,  328,  329 

Release  of  Liens 275 

Wills 301 

Witnesses  to  Wills 300,  301 

Descents  and  Distributions. 227,  242 

Partition  of  Lands 18,  30 

Guardians  and  Wards 826 

"       717,718 

Sale  of  Property  of  Minor 833 

Duties  of  Personal  Representa- 
tives as  to  Real  Estate 515 

Fidicuaries 720 

227 

238 

How  Rents  and  Profits  Recov- 
ered   594 

Allowances  for  Improvements  588 

694 

Waste 567 

Money  and  Interest 76 

Gaming 59 

Contracts  in  Writing: 81 

Errors  Insufficient  in  Appellate 

Court 438,  439,  440 

lk  428,  439,  440,494 
439,440 
Appeals  to  the  Court  of  Appeals    53 
Suits  to  Enforce  Judgment 

Liens 491,513,515,517 

Notice  of  Lis  Pendens 491,  493 

Offences  Against  the  Person  615 

Offences    Against    Public  Jus- 
tice   630 

Contempt 773,  774 

774 

777 


c.  50,  s. 

218. 

c.  54,  s. 

57, 

59, 

82, 

c.  58,  s. 

37, 

c.  61,  s. 

7, 

c.  65, 

s. 

12, 

c.  66,  s. 

2, 

c.  71,  s. 

1, 

c.  72,  s. 

18, 

c.  74,  s. 

2, 

c.  76,  s. 

4, 

c.  77,  s. 

3, 

18, 

c.    78,s. 

11, 

c.    79,8. 

1. 

c.    82, 

8. 

8. 

c.    83,  s.. 

12. 

c.    86, 

c.    87,  s. 

5. 

7. 

30. 

c.    90,  s. 

32. 

c.    91, 

s. 

1. 

c.    92,s. 

2. 

c.    96,  s. 

6. 

c.    97,  s. 

1. 

c.    99,  s. 

11. 

c.  134, 

8 

.  5, 

6. 

c.  135,  s. 

1. 

c.  139,  s. 

7. 

13. 

c.  144, 

c.  147,  s. 

18. 

27, 

27,  cl. 

3, 

29, 

Digitized  by  CjOOQ IC 


xxxvi               Table  of  Statutes  Cited. 

Code  1891,  c.  150,  Boards  of  Health 146 

c.  156,  s.    6,  Arrest,  Commitment  and  Bail,  688 

c.  157,  s.    1,        Grand  Juries 604 

2,  "  "      603 

3,  "  "      605,  610 

10,  tl  u      602,  610,  630 


Digitized  by  CjOOQ IC 


REPORTS   OF   DECISIONS 


OF  THE 


SUPREME  COURT  OF  APPEALS 

OF  WEST  VIRGINIA. 


Fall  =  Special  Term,  1896. 


CHARLESTON. 

Ward  v.  Ward. 
Submitted  June  10, 1896— Decided  December  16,  1896. 

Deed— Delivery  of  Deed— Burden  of  Proof  . 

The  possession  of  a  deed  duly  executed  and  acknowledged, 
with  all  the  formalities  required  by  law,  in  prima  facie  evi- 
dence of  its  delivery ;  and  when  a  father  seeks  to  set  aside 
such  deed  to  a  son,  on  the  sole  ground  that  the  son  wrong- 
fully came  into  possession  of  it,  the  burden  of  proving  such 
wrongful  possession  is  upon  the  father,     (p.  2.) 

Appeal  from  (1ircuit  Court  of  Barbour  county. 
Bill  by  Acquilla  J.  Ward  against  Taylor  Ward.     Decree 
for  plaintiff.     Defendant  appeals. 

H  evened. 

John  Bassel  and  S.  V.  Woods  for  appellant. 

Dayton  &  Dayton  and  F.  O.  Blue  for  Appellee. 
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Dbnt,  Judge  : 

Acquilla  J.  Ward  filed  his  hill  in  chancery  in  the  Circuit 
Court  of  Barbour  county,  seeking  the  cancellation  of  a 
deed  made  to  his  son  Taylor  Ward,  bearing  date  the  J Oth 
day  of  January,  1885,  and  conveying,  after  the  father's 
death  in  consideration  of  five  thousand  dollars,  a  certain 
valuable  farm,  known  as  the  "Al.  Ward  Farm,"  in  said 
county.  Taylor  Ward  filed  his  answer,  denying  the  allega- 
tions of  the  bill  to  which  plaintiff  replied  generally. 
Many  depositions  were  taken,  and,  on  a  final  hearing,  the 
Circuit  Court  entered  a  decree  canceling  the  deed  as  a 
cloud  on  the  plaintiff's  title.  From  this  decree  the  de- 
fendant appeals. 

The  single  question  presented  for  our  consideration  is  as 
to  whether  the  deed  was  fully  consummated  by  delivery. 
There  appears  to  be  no  dispute  as  to  the  law,  but  it  is  rec- 
ognized to  be  as  laid  down  by  this  court  in  the  case  of 
Davis  x.  /#//*,  »9  W.  Va.  22(>,  (IDS.  E.  MM)),  folio  wing 
Langw  Smith,  87  W.  Va.  784,  (17  S.  E.  213)  ,and  .WW/'*  v. 
Beard, '«  W.  Va.  120,  and  is  to  the  effect  that  where  the 
grantor  parts  with  the  possession  of  the  deed  to  the  grantee 
or  his  agent,  reserving  no  right  to  recall  it  or  alter  its  pro- 
visions, the  delivery  is  effectual,  and  the  grantee  succeeds 
to  the  title.  "When  the  deed  is  found  in  the  possession  of 
the  grantee,  a  delivery  is  presumed  to  have  been  made  by 
the  grantor  and  it  devolves  upon  the  grantor  who  de- 
nies the  delivery  to  rebut  such  presumption."  5  Am. 
&  Fug.  Enc.  Law,  447;  Ward  v.  /,cW.v,  4  Tick.  ol8, 
and  other  cases  therein  cited;  also,  .WW///  v.  Beard* 
supra.  The  investigation  is  narrowed  down  to  the  mere 
question  .of  fact  as  to  whether  the  plaintiff,  on  whom  the 
burden  of  proof  devolved,  has  established  a  non-delivery 
of  the  deed  in  controversy.  The  allegation  of  the  plaint- 
iff's bill  relating  to  this  subject  is  in  these  words:  "Fur- 
ther complaining,  plaintiff  says  that  after  his  removal  to 
his  said  son's  upon  the  death  of  hi*  first  wife,  said  deed, 
for  said  400  acres  of  land,  which  had  never  been  delivered, 
was  taken  by  him  with  a  large  number  of  other  valuable 
notes  and  papers,  and  left  by  him  in  the  care  and  keeping 
of  his  daughter-in-law,  the  wife  of  said  defendant,  for  safe 
keeping  only,  and  to  be  delivered  to  him  (plaiutilf)  alone. 
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when  asked  for.  Three  years  and  a  half  almost  after  the 
preparation  of  said  deed,  after  it  became  known  that 
plaintiff  contemplated  marrying  again,  the  said  defendant, 
Taylor  Ward,  wholly  without  the  knowledge  and  consent 
of  plaintiff,  procured,  in  some  manner  wholly  unknown  to 
plaintiff,  the  possession  of  said  deed, "and  secretly,  on  the 
9th  day  of  July,  1888,  caused  the  same  to  he  admitted  to 
record  in  the  county  court  clerk's  office  of  said  county.  Of 
the  recording  of  said  deed,  plaintiff  knew  nothing  for 
months  after,  and  he  charges  that  the  said  Taylor  Ward 
sought  to  keep  the  same  a  secret  from  him.  When  he 
asked  for  said  deed  from  the  said  wife,  in  whose  custody 
the  same  was  left,  he  was  informed  hy  her  that  she  could 
not  find  it;"'  and,  in  relation  to  the  making  of  said  deed, 
he  said  in  these  words  :  "That  on  the  10th  day  of  January, 
188*"),  thinking  to  make  an  arrangement  and  such  disposi- 
tion of  his  estate,  looking  to  the  uncertainty  of  life  and 
to  the  certainty  of  death,  as  he  deemed  a  prudent  man 
should  make,  he  called  upon  an  attorney,  and  caused  to  he 
drawn  and  prepared — First,  the  deed  to  his  son,  the  de- 
fendant, hereinafter  more  particularly  set  forth;  and,  Sec- 
ond, his  last  will  and  testament,  by  which  he  made  final 
disposition  of  his  property.  The  whole  object  of  this  plan 
and  arrangement  on  his  part,  wholly  voluntarily,  was  to 
settle  his  affairs,  and  make  such  disposition  and  distribu- 
tion before  and  after  his  death  as  he  desired  among  his 
said  wife  and  children.  By  said  deed,  prepared  on  said 
10th  day  of  .January,  188,"),  and  acknowledged  at  the  time 
before  the  attorney  who  ordered  the  same,  lit*  being  a 
notary  of  said  county  (as  also  said  will  was  at  the  time 
witnessed  by  him  and  another  called  in  for  the  purpose), 
he  conveyed  to  said  Taylor  Ward  what  was  commonly 
known  as  his  'Albert  Ward  Farm/  containing  40f>  acres, 
more  or  less,  situate  in  said  county,  and  very  valuable, 
worth  at  least,  $18,000  to  $10,000;  that  said  deed  on  its 
face  purports  to  be  in  consideration  of  $5,000  in  hand  paid, 
and  retains  the  entire  use  and  control  of  said  land  for  and 
during  plaintiff's  life,  in  him,  the  said  plaintiff." 

The  denial  of  the  defendant's  answer  to  the  allegation 
of  the  plaintiff's  1  > i  1 1  relating  to  the  delivery  of  the  deed  is 
as  follows:  "Respondent  indignantly  denies  that  he  pro- 
cured the  deed  in  the  bill  mentioned  in  some  wav  unknown 
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to  plaintiff,  and  he  also  denies  that  the  same  was  ever  left 
with  his  wife  for  safe-keeping  until  the  same  should  be 
called  for,  but,  on  the  contrary,  the  same  was  delivered  to 
respondent  by  the  plaintiff,  on  the  same  day  when  he  re- 
turned with  it  from  Philippi,  where  he  had  gone  to  have 
the  same  prepared;  and,  when  the  same  was  delivered  to 
respondent,  he  inquired  of  plaintiff  if  he  had  considered 
that  well,  and  if  he  was  not  afraid  that  he  would  want 
that  land  himself;  whereupon  the  plaintiff  informed  him 
that  he  had  kept  a  life  estate  in  it,  which  was  as  long  as 
he  would  want  the  land,  and  that  he  had  always  intended 
the  same  for  respondent,  because  he  had  been  a  good  son, 
and  had  done  more  to  help  him  along  than  any  of  his  chil- 
dren, and  at  the  same  time  the  plaintiff  requested  re- 
spondent not  to  admit  the  said  deed  to  record  for  a  few 
years,  and  assigned  as  a  reason  that  the  recording  of  the 
paper  might  4hurt  him  in  his  business";  whereupon  re- 
spondent agreed  that  he  would  not  record  the  same,  and 
did  not  do  so,  until  .July  9,  I88J),  and  only  did  it  then  be- 
cause he  learned  on  every  band  that  plaintiff  was  saying 
that,  if  he  got  that  deed,  he  would  destroy  it,  and  that  he 
had  been  consulting  an  attorney  to  know  if  the  deed  'would 
stand,'  whereupon,  as  a  matter  of  precaution,  respondent 
did  have  the  same  recorded." 

In  his  testimony,  the  plaintiff  entirely  abandons  the 
allegations  of  his  bill,  and  says,  in  answer  to  the  question 
propounded  by  his  attorneys,  "What  did  you  do  with  the 
deed  to  Taylor  Ward  for  the  Al.  Ward  farm?''  "I  handed 
it  to  his  wife,  and  told  her  there  was  a  paper  I  wanted  her 
to  keep  for  me  until  I  called  for  it."  On  cross-examina- 
tion, the  plaintiff  develops  an  exceedingly  poor  recollec- 
tion with  regard  to  the  disposition  of  the  deed,  but  says: 
kiI  took  the  deed,  and  gave  it  to  his  wife,  either  that  day 
or  the  next;  and  she  was  there  at  my  house."  "It  was  in 
my  wife's  sick  room."  "I  can't  say  who  all  were  there.1' 
"There  may  have  been  two  or  three  present."  "I  can't 
recollect  whether  Taylor  was  there."  "He  might  have 
been  there."  "They  were  living  in  their  own  house. 
They  never  lived  with  me.  She  was  coming  every  few 
days  to  wait  on  my  wife."  "I  told  her  there  was  a  paper 
I  wanted  her  to  take  and  keep  for  me.  She  took  it  home 
with  her  to  her  own  house."     "I  never  saw  that  deed  after 
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I  gave  it  to  her  until  I  saw  it  on  record  here,  in  the  clerk's 
office.''1  And  he  admits  that  he  never  called  for  it  until 
four  years  afterwards,  when,  in  accordance  with  the  advice 
of  counsel,  he  took  a  witness  by  the  name  of  Winny  Wilson, 
and,  in  the  absence  of  Taylor,  went  to  his  house,  and  asked 
his  wife  to  let  him  see  the  deed  lie  had  left  with  her  for 
safe-keeping.  On  being  asked  if  the  delivery  of  the  deed 
did  not  occur  in  the  manner  detailed  by  Taylor  and  his 
wife,  he  answers:  "kl  have  no  recollection  of  anything  like 
that  taking  place  there.  I  know  distinctly  of  handing  her 
a  paper,  and  telling  her  to  keep  it  until  I  called  for  it." 
The  evidence  of  the  defendant,  corroborated  by  his  wife, 
as  to  the  manner,  time,  and  place  of  the  delivery,  is,  in 
his  own  language,  as  follows,  to-wit :  "Answer  7.  That  was 
the  very  day  that  he  brought  the  deed  home  from  Mr. 
Dayton's  office.  He  brought  to  his  house,  at  A.  J.  Ward's 
house.  My  wife  and  I  were  there  at  his  home.  I  was  sit- 
ting by  a  stand  table,  reading  a  newspaper.  And,  after 
he  had  eaten  his  dinner,  he  sat  down  on  the  opposite  side 
of  the  stand  from  me,  and  pulled  a  paper  out  of  his  pocket, 
and  handed  it  to  me,  and  says,  'Here,  I  have  deeded  Ira 
Ward  the  Worth  Ward  farm.'  Says,  fcI  have  got  one  for 
you,  too,'  he  says;  and  I  asked  him  what  that  was,  and  he 
said  a  deed  for  the  Al.  Ward  farm,  and  he  took  out  of  his 
pocket,  and  handed  it  to  me,  and  I  told  him  he  had  better 
keep  it.  He  said  he  had  kept  the  land  as  long  as  lie  lived ; 
that  he  had  reserved  the  life  estate  for  his  life,  as  long  a? 
he  lived.  Says  he,  that,  fcwhen  I  am  done  with  it,  I  intend 
for  you  to  have  the  land.  You  are  to  have  it  when  I  am 
done  with  it.'  I  said  to  him  he  had  better  keep  it;  he 
might  change  his  mind  before  he  died;  somebody  else 
might  be  that  he  would  want  to  have  it.  He  said,  'No;  I 
intend  for  you  to  have  the  land,''  and  he  handed  me  the 
deed.  I  took  the  deed,  looked  at  it,  and  laid  it  down  on 
the  stand.  When  I  got  up,  and  walked  away  like,  he 
picked  it  up,  and  handed  it  to  my  wife  like,  and  told  her 
to  take  it.  My  mother  said,  'Take  it,  Libby;  you  and 
Taylor  have  done  more  for  us  than  any  of  the  rest  of  the 
family,  and  you  might  as  well  have  it  as  anybody. '  She 
took  it  then  and  handed  it  back  to  me,  and  I  put  it  in  my 
pocket,  and  took  it  home  with  me;  and  I  have  had  it  ever 
since.     After  I  had  set  down  again,  he  told  me  he  had  put 
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a  consideration  of  five  thousand  dollars  in  the  deed.  I 
told,  kyou  don't  expect  me  to  pay  five  thousand  dollars,  do 
you?'  He  said  he  did  not;  he  had  receipted  me  for  it  in 
the  deed  ;  hut  that  he  would  give  me  a  receipt  if  I  wanted  it 
then.  I  say  that  I  am  tolling  the  truth.  I  would  not  tell 
a  lie  for  the  land.  I  said  in  the  start  that  I  would  tell  the 
truth  about  this  matter;  that  I  didn't  want  anybody  to 
swear  a  lie  for  me.  I  say  this  because  my  father  is  sitting 
here,  shaking  his  head  at  me,  and  his  linger.  He  did  it  at 
my  witnesses  all  the  way  through.  That  is  about  all  that 
was  said  that  day  that  he  delivered  the  deed  to  \\u\" 

If  that  was  all  the  evidence  in  the  case,  the  plaintiff 
would  necessarily  fail,  as  the  allegation  of  his  bill  is  not 
only  not  sustained,  but  disproven,  by  his  own  testimony. 
He  also  proves  tin*  del i very  of  the  deed  to  the  wife  of  the 
defendant,  which  is  a  good  delivery  to  him,  for  the  reason 
that  his  wife  is  his  agent  as  to  the  possession  of  his  prop- 
erty, and  has  the  legal  right  to  receive  and  hold  the  same 
for  her  husband.  He  says,  however,  that  he  delivered  it 
to  her  for  a  special  purpose,  and  thereby  made  her  his 
agent.  The  presumption  of  the  law  is  against  him,  and  he 
must  rebut  this  presumption  by  a  preponderance  of  testi- 
mony. In  this  he  has  not  succeeded,  as  the  testimony  of 
the  defendant  and  his  wife  must  be  considered,  at  least, 
equal  to  the  plaintiff's  testimony.  The  .plaintiff  took  the 
depositions  of  numerous  witnesses  to  prove  that  the  de- 
fendant said  on  different  occasions  that  he  refused  to  take 
the  deed  from  his  father  when  he  first  offered  it  to  him, 
and  that  his  father  then  gave  it  to  his  wife  to  keep.  This 
testimony,  in  the  main,  instead  of  contradicting,  sustains, 
the  defendant  and  his  wife.  The  defendant,  on  the  other 
hand,  shows,  by  numerous  witnesses,  admissions  of  his 
father  tending  to  support  tin*  delivery  of  the  deed,  [t  is 
sufficient  to  say  that  the  oral  testimony,  .as  a,  whole,  pre- 
ponderates in  favor  of  the  defendant. 

There  are  circumstances  surrounding  this  transaction 
that  throw  more  light  upon  it.  One  is  the  attempt  of  the 
plaintiff,  after  he  had  changed  his  mind,  to  "prepare"  his 
testimony.  Without  letting  his  son  know  anything  about 
it,  and  in  his  known  absence,  Ik*  takes  a  witness  along 
with  him,  and  visits  the  wife  of  the  defendant,  and,  catch- 
ing her  unaware^,  asks  her  for  the  deed  he  left  with  her. 
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Ho  knew  at  this  time  that  the  deed  was  on  record,  and  not 
in  her  possession,  and  his  sole  object  appears  to  have  been 
to  get  some  unexpected  admission  out  of  her  that  lie  coulil 
use  against  his  son.  His  son,  when  he  heard  it,  was  justly 
indignant  that  they,  in  the  language  of  Samson,  should 
attempt  "to  plow  with  his  heifer."  His  father's  only  ex- 
cuse for  so  doing  was  that  he  was  acting  in  .accordance 
with  his  instructions.  The  plaintiff  also  tried  to  get  his 
daughters  to  influence  defendant  to  give  up  the  deed, 
and,  as  an  inducement,  insisted  he  wanted  the  land 
bark,  that  he  might  deed  it  to  them.  When  the  defend- 
ant was  approached  on  tin*  subject,  he  said,  if  his  father 
wanted  it  deeded  to  the  girls,  he  would  do  so.  But  the 
plaintiff*  would  not  agree  to  this,  hut- said,  if  he  had  the 
land  back  he  "could  marry  Hetty  West."  This  is  the  old, 
old,  and  oft-repeated  story,  where  a  man  and  his  wife  have 
spent  the  summer  of  life*  together,  have  reared  a  family  of 
boys  and  girls  to  maturity,  and,  by  their  mutual  labors 
and  the  assistance  of  their  children,  have  accumulated  a 
considerable  estate,  and  now,  as  they  are  growing  old,  and 
the  autumn  is  verging  into  winter,  the  weaker  and  proba- 
bly overworked  vessel,  no  longer  able, to  resist  the  infirmi- 
ties of  nature,  takes  her  bed  for  the  last  time.  She  feels 
that  her  days  are  numbered,  but  before  she  departs,  she 
insists  that  her  husband  shall  do  justice  to  her  children. 
He,  ready  and  willing  to  please  her,  and  make  her  last 
moments  happy,  hastens  to  a  lawyer,  has  him  draw  up  a 
deed  to  his  son  Ira  for  one  farm;  another  deed  to  his  son 
Taylor  for  another  farm,  in  which  he  retains  a  life  estate 
and  his  home  farm  also,  that  he  may  be  secure  in  a  home 
in  his  wifeless  old  age;  then  he  has  a.  will  prepared  pro- 
viding for  his  four  daughters,  all  of  whom  are  married. 
The  will  he  leaves  with  his  lawyer,  but  the  deed  he  takes 
with  him,  and  hurries  homeward.  At  the  bedside  of  his 
dying  companion,  he  finds- his  favorite  son,  and  not  less 
favorite  wife,  keeping  affectionate  watch  and  care.  Hav- 
ing satisfied  his  appetite,  he  enters  the  room  to  make  them 
all  happy.  He  first  take*  Ira's  deed,  and  says,  "Taylor,  I 
have  deeded  Ira  his  farm.,,,  Then  he  takes  out  another  deed 
and  says,  "Taylor,  I  have  got  one  for  you,  too."  "I  have 
deeded  you  the  Al.  Ward  farm,  but  have  reserved  a  life 
estate  in  it.     When  I  am  done  with  it,   I  intend  that  vou 
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shall  have  the  land."  But  Taylor,  modest  and  over- 
whelmed with  his  father's  generosity,  hesitatingly  replies : 
"You  had  better  keep  it.  You  might  change  your  mind, 
and  might  want  some  one  else  to  have  it."  "No,"  lie  re- 
plies; "I  intend  for  you  to  have  the  land,"  and  hands 
Taylor  the  deed.  Taylor  takes  it,  but,  still  undecided 
what  to  say  or  do,  lays  it  down  on  the  stand.  The  father 
picks  it  up,  hands  it  to  Taylor's  wife,  and  tells  her  to  take 
it.  The  mother,  from  her  sick  bed,  rejoicing  in  their  joy, 
says,  "Take  it,  Libby;  you  and  Taylor  have  done  more  for 
us  than  any  of  the  rest  of  the  family,  and  you  might  as 
well  have  it  as  any  body."  The  daughter-in-law  then  took 
the  deed,  handed  it  to  her  husband,  who  put  it  in  his 
pocket,  and  took  it  home  with  him  when  he  went,  with  the 
understanding  that  he  was  not  to  put  it  oh  record  for  a 
time.  This  is  true  to  human  nature,  and  in  accordance 
with  the  ordinary  conduct  of  human  beings — while  the 
story  related  by  the  plaintiff,  that  he  did  not  mention  the 
deed  to  his  son  Taylor,  hut  simply  handed  it,  atsomeunrec- 
ollected  time,  to  his  daughter-in-law,  telling  her,  "Here  is 
a  paper;  keep  it  for  me  until  I  call  for  it,"  bears  on  its 
face  the  manifest  appearance  of  after  consideration;  for  if 
he  did  not  intend  to  deliver  the  deed,  Taylor  not  being  en- 
titled to  the  land  until  after  his  death,  why  did  he  not  in- 
clude it  in  his  will,  written  at  the  same  time,  and  save  the 
execution  of  two  separate  instruments?  Evidently,  a 
change  in  his  circumstances  has  produced  a  change  in  his 
mind.  The  wife  he  sought  to  please  is  under  the  sod,  and 
promises  made  to  those  who  lie  in  a  graveyard  soon  lose 
their  binding  force  when  there  is  no  eye  to  see,  no  ear  to 
hear,  no  heart  to  feel.  In  her  presence  he  thought  to  wind 
up  his  business,  see  that  his  and  her  children  were  well 
fixed  in  life,  and  then,  "folding  the  drapery  of  his  couch 
around  him,  lie  down  to  pleasant  dreams/"  But  new 
blood  is  coursing  through  his  veins.  New  ambitions  are 
tilling  his  mind,  and  stiring  his  energies,  rejuvenating  him, 
and  causing  him  to  cast  off  the  lethargy  of  age.  He  yearns 
for  the  companionship  of  the  gentler  sex,  and  who  can 
blame  him  who  has  once  enjoyed  the  tender,  gentle, 
affectionate  solicitude  and  society  of  a  good  wife?  Per- 
adventure  he  looks  not  upon  the  elderly  maiden  ladies  of 
his  own  age,  but  with  longing  oyes  and  palpitating  heart 


Digitized  by  CjOOQ IC 


Ward  ?\  Ward.  9 

covets  a  young,  strong  and  buxom  helpmeet.  But  she  is 
not  for  old  and  second-hand  widowers,  such  as  he,  unless 
she  can  receive  a  goodly  settlement  as  a  halm  for  her  youth- 
ful affections.  The  Al.  Ward  farm  about  fills  the  measure. 
He  therefore,  quelling  any  lingering  qualms  of  conscience, 
undertakes  to  undo  what  he  has  so  solemnly  and  legally 
done.  He  fears  to  approach  his  son  Taylor  on  the  subject, 
well  knowing  that  he  is  a  "chip  of  the  old  block,"  but  se- 
cretly endeavors  to  make  out  a  case  of  non-delivery;  but, 
when  he  finds  that  this  is  a  failure,  he  approaches  Taylor 
with  persuasive  influence,  and  finally  attempts  to  buy  him 
out  at  a  figure  which  Taylor  refuses  to  accept.  Taylor  is 
disposed  at  times  to  be  lenient  towards  his  father  and  so 
expresses  himself;  but  when  he  thinks  of  the  object  had  in 
view,  and  the  solemn  manner  in  which  he  was  invested 
with  the  property,  in  the  presence  of  his  dead  mother,  and 
that  his  father  only  wants  the  return  of  the  property  to  buy 
some  one  to  fill  that  mother's  place,  his  whole  nature  rebels. 
The  fires  of  mother  love  never  die  out  in  the  breast  of  a 
dutiful  son,  and  a  niche  is  always  kept  in  his  heart  for  her 
who  gave  him  birth  and  life,  that  no  other  can  fill.  The 
father,  finding  his  son  obdurate  even  against  threats  to 
kill  him,  seeks  a  court  of  equity;  and  the  only  allegation 
contained  in  his  bill  to  invoke  its  assistance  he  abandons 
in  his  proof,  and  the  only  thing  contained  in  his  evidence 
that  would  entitle  the  court  to  interfere  is  the  assertion 
that  when  he  handed  Taylor's  wife  the  deed,  he  told  her 
uto  keep  it  for  him  until  he  called  for  it."  To  establish 
this  reservation,  the  burden  was  on  him,  and  in  this  he  has 
entirely  failed.  The  evidence  and  circumstances  both 
heavily  preponderate  against  him.  And  while  a  fellow 
feeling  that  he  might  marry  the  woman  of  his  choice, 
which  is  now  placated  by  the  fact  that  he  is  already  married, 
may  appeal  to  the  individual  sympathies  of  the  members 
of  the  court,  yet  such  considerations  can  have  no  weight 
in  the  .administration  of  abstract  justice,  according  to  the 
certain  fixed  rules  governing  courts  of  equity.  In  this  case 
equity  leaves  the  parties  in  the  situation  in  which  they 
have  placed  themselves  by  their  solemn  legal  acts.  To  do 
otherwise  would  be  to  open  the  doors  wide  to  any  one  who 
may  hereafter,  by  a  change  of  feelings,  become  dissatified 
with  any  writing  obligatory,  it  matters  not  how  formally 
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or  carefully  executed.     Lipxcomh  v.  Lore,  88  W.  Ya.  546, 
(1SS.  E.  782). 

The  counsel  for  the  plaintiff  insists  that  this  case  comes 
within  the  rule  this  Court  has  laid  down  in  the-  case 
of  Smith  v.  Yok<\  27  W.  Ya.  (>8U,  ap])roved  in  Bartlett  v. 
('lea ren(jei\  85  W.  Ya.  720,  (14  S.  K.  278),  and  Rirlumhou 
v.  ItalphHinj<lvi\  41)  W.  Va.  15,  (20  S.  K.  854).  This  rule  is 
simply,  in  effect,  as  stated  in  tin*  opinion  of  Judge  Snyder 
in  the  first  case  (page  (>42)  :  "When  the  testimony  leaves 
the  result  in  doubt,  the  Appellate  Court  ought  not  to 
reverse  the  decree/'  There  is  a  growing  impression  pre- 
vailing to  some  extent  amon^  counsel  that  the  Court  has 
simply  adopted  this  rule  to  avoid  the  examination  of,  eases 
in  which  the  testimony  is  conflicting.  Such  is  far  from 
the  truth  ;  hut  the  Court  means  to  say  that  if,  after  the 
most  careful  scrunity,  the  conflicting  testimony  leaves  the 
case  in  such  a  pivotal  condition  that  it  is  a  matter  of  doubt 
as  to  which  side  ought  to  prevail,  it  becoming  a  mere 
matter  of  conjecture,  this  Court  will  not  disturb  the  de- 
termination of  the  lower  court,  in  obedience  to  another 
well-established  rule,  that  the  burden  is  on  the  appellant 
to  affirmatively  show  error  to  his  prejudice.  But  in  no 
case  does  this  Court  refuse  to  weigh  the  testimony,  how- 
ever conflicting,  and  give  the  party  the  benefit  thereof  in 
whose  favor  it  plainly  preponderates. 

In  the  case  now  under  consideration  the  preponderance 
is  clearly  with  the  defendant,  and  for  this  reason  the 
decree  of  the  Circuit  Court  is  reversed,  and  the  bill  is  dis- 
missed. 

On  Kkhkakinu. 

The  conclusion  reached  in  this  case  is  fully  and  com- 
pletely sustained  by  the  pleadings  and  evidence.  That  the 
plaintiff  delivered  the  deed  in  controversy  there  cannot 
be  even  a  plausible  doubt.  On  its  face  it  shows  that  it 
was  intended  for  immediate  delivery,  in  the  use  of  the  fol- 
lowing words :  •  "Kut  it  is  expressly  agreed,  understood, 
and  stipulated  by  the  parties  hereto  that  no  title  shall  pass 
hereby  to  the  land  above  described  until  after  the  death  of 
the  said  Aequilla  J.  Ward,  but  said  A.  J.  Ward  shall  re- 
tain and  have1  exclusive  possession,  use,  and  control  of 
said  land  until    his  death,    when   the   same  shall   pass  by 
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this  conveyance  unto  the  said  Taylor  Ward,  as  herein 
aforesaid/'  Why  this  strong  stipulation,  and  how  could 
it  be  accepted  by  the  grantee  until  and  unless  the  deed 
was  delivered?  That  plaintiff  afterwards  endeavored  to 
entrap  the  wife  of  the  defendant  into  an  admission  of  be- 
ing his  depositary  is  established  beyond  contradiction  ;  and, 
if  his  counsel  feel  any  irritation  on  account  thereof,  they 
should  place  the  blame  on  their  client,  as  he  did  on  them. 
Equity  requires  a  (dear  case  and  clean  hands  from  those 
who  ask  its  interposition.  When  these  are  wanting,  prayer 
for  relief  will  be  unavailing. 

The  former  decree  of  this  court,  reversing  the   decree  of 
the   circuit  court,  and  dismissing  plaintiff's  bill,    will  be 

confirmed. 

Iteverxed. 


CHARLESTON. 

Berkeley  r.  Chesapeake  A:  ().  Rv.  Co. 
Submitted  September  15,  181MJ— Decided  December  19,  1896. 

1 .  Ra  I  liKOA  ns — Railroad    C  routings  —  Damage*  —  Contributor g 

Negligent . 

Where  a  party  with  no  defect  in  his  sight  or  hearing  at- 
tempts to  cross  a  railroad  track  at  a  street  crossing  in  a  city, 
without  looking  or  listening  for  the  approach  of  a  train,  and 
is  struck  and  injured  hy  a  train  moving  on  said  railroad,  his 
negligence  is  such  as  to  preclude  him  from  recovering  (lam- 
ages  for  such  injury,  although  the  servants  of  the  railroad 
may  have  been  negligent  in  failing  to  ring  a  bell  or  blow  a 
whistle  before  reaching  said  crossing,  as  required  by  statute, 
(p.  16.) 

2.  Railroads — Railroad  Crossing* — Contributory  Xegligenre. 

The  person  thus  attempting  to  cross  the  railroad  track,  and 
the  company  owning  the  railroad,  have  mutual  and  recip- 
rocal duties  and  obligations  in  such  case:  and,  though  a 
train  has  the  right  of  way,  the  same  degree  of  care  and  dili- 
gence to  avoid  collision  is  due  from  both.    (p.  1(5.) 

3.  Ra  I LKOA  l>s — Railroad    C  rowings  —  Damage*  —  Contributory 

Xegligenre. 

It  is  the  duty  of  the  pedestrian  at  the  street  crossing  of  a 
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railway  to  look  carefully  for  an  approaching  train,  and,  if  thf» 
view  is  obstructed,  to  listen  before  attempting  to  cross  the 
track;  otherwise,  he  will  himself  be  guilty  of  negligence, 
which  will  prevent  his  recovery  for  an  injury  received  in 
crossing,     (p.  in.) 

4.     Pleading — Demurrer — BUI  of  KxwptioH*. 

Where  there  is  a  demurrer  to  the  evidence,  the  evidence 
given  in  the  cause  on  both  sides  is  stated  in  the  demurrer, 
and  not  set  forth  in  a  bill  of  exceptions,     (p.  la.) 

Error  to  Circuit  Court,  Cabell  county. 

Case  by  J.  M.  Berkoly  against  the  Chesapeake  cfc  Ohio 
Railway  Company.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error. 

lie  verted. 

Simms  &  Exslow  for  plaintiff  in  error. 

Isbell  <fc  AViatt  and  ('has.  E.  Hogg  for  defendant  in  error. 

English,  President: 

This  was  an  action  of  trespass  on  the  case,  brought  by  J. 
M.  Berkely  against  the  Cheasapeake  cV:  Ohio  Railway 
Company,  a  corporation,  in  the  Circuit  Court  of  Cabell 
county,  on  the  80th  clay  of  August,  1898,  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  inflicted  upon  the 
plaintiff  while  crossing  the  track  of  said  railroad  in  the 
city  of  Huntington,  on  Seventh  street,  in  this:  that  the 
defendant,  by  its  servants  and  agents,  negligently  drove 
its  locomotive  engine  and  tender  against  the  plaintiff  with 
great  violence,  and  threw  the  plaintiff  with  great  force 
upon  the  ground,  thereby  causing  him  great  bodily  injury, 
etc.,  to  the  damage  of  the  plaintiff  twenty  thousand  dol- 
lars. The  defendant  demurred  to  the  plaintiff's  declara- 
tion, which  demurrer  was  overruled  by  tho  court,  the  plea 
of  not  guilty  was  interposed,  and  issue  joined  thereon,  and 
the  case  was  submitted  to  a  jury,  the  testimony  was  sub- 
mitted, ami  the  defendant  demurred  to  the  plaintiffs  evi- 
dence;  and  the.  jury  found  for  the  plaintiff,  and,  as- 
sessed his  damages  at  two  thousand  dollars,  and,  if  the 
court  found  for  the  defendant  on  its  said  demurrer,  then 
they  found  the  defendant  not  guilty;  and  the  court,  having 
found  that  the  law  was  for  the  plaintiff  on  said  demurrer, 
overruled  the  same.     The  evidence  was  set  out,   and  the 
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court  entered  judgment  for  the  plaintiff  on  the  verdict, 
and  the  defendant  obtained  this  writ  of  error.  The  de- 
murrer to  the  declaration  is  not  insisted  on  in  the  argu- 
ment, and,  as  it  seems  sufficient  the  demurrer  must  be  re- 
garded as  waived.  The  defendant,  at  the  close  of  the 
testimony,  demurred  to  the  plaintiff's  evidence,  in  which 
demurrer  the  plaintiff  joined,  setting  forth  the  evidence 
in  the  demurrer,  which  demurrer,  being  considered  by 
the  court,  was  overruled,  and  judgment  given  for  the 
plaintiff  for  two  thousand  dollars,  the  amount  of  the  ver- 
dict; and  the  defendant  obtained  this  writ  of  error. 

Now,  the  evidence  shows  that  the  plaintiff,  on  the  24th 
day  of  April,  1898,  attempted  to  cross  the  Chesapeake  & 
Ohio  Railway  track,  at  Seventh  street,  in  the  city  of  Hunt- 
ington. The  plaintiff,  in  his  testimony,  says:  u When  I 
got  to  the  railroad,  this  little  switch  engine  was  going  up. 
1  saw  it  just  below  the  street.  It  was  coining  up,  and  1 
stayed  there ;  stopped — I  don't  know — perhaps  some  ten 
or  fifteen  feet  from  the  track,  until  it  passed  up.  Then  I 
started  across  on  the  regular  crossing,  right  where  I  always 
crossed.  I  had  crossed  there  two  or  three  times  a  day, 
and,  when  I  got  on  the  track  after  he  had  passed  up  with 
his  engine,  I  started  over  as  usual ;  and  I  suppose  he  re- 
versed his  engine  quick,  after  I  got  on  the  track.  I  can- 
not remember  any  more.1'  On  cross-examination,  he  was 
asked:  uHow  far  did  you  see  it  away  from  the  street  be- 
fore you  started  across  the  track?  How  far  had  it  gone 
by  you?  A.  I  cannot  tell  exactly,  but  I  suppose,  maybe, 
the  engine  was  the  length  of  it  or  more  from  me  when  I 
started  across.  (}.  You  did  not  wait  to  see  whether  it 
was  coming  back  or  not?  A.  Well,  he  run  up,  and  went 
past  me,  and  I  cannot  tell.  Q.  You  thought  it  was  still 
going  on  further,  did  you?  A.  That  was  my  idea,  of 
course.  {}.  You  did  not  look  to  see  whether  or  not  it  was 
coining  back  as  you  stepped  on  the  track?  A.  No,  of 
course,  I  did  not  look  to  see.  (,}.  If  you  had  looked,  was 
there  anything  in  the  way  that  would  have  prevented  you 
from  seeing  it  coming  back  at  the  time  you  started  to  go 
on  the  track?  A.  Of  course,  I  could  have  seen  it  if  I  had 
looked  up,  I  suppose;  but  the  way  he  does  there,  he  re- 
verses so  quick  that  little  engine.  Q.  You  knew  that,  did 
you?     A.  No;  I  never  noticed  until  afterwards.     Q.  At 
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the  time  you  went  to  step  on  the  track,  if  the  engine  had 
been  coming  back,  and  you  had  looked,  could  you  have 
seen  it?  Was  there  anything  to  prevent  you  from  seeing 
it?  A.  Nothing  at  all.'"  Now,  these  are  the  facts  de- 
tailed hy  the  plaintiff  himself  bearing  upon  the  question 
of  contributory  negligence.'  The  law  upon  this  question 
has  been  well  settled  in  the  different  states,  and  in  the 
Supreme  Court  of  the  United  States.  In  the  case  of 
Hogan  v.  7///f/\  90  V a.  19,  (17  S.  K.  72tf)  the  Court  of  Ap- 
peals of  Virginia,  held  that  "where  a  person,  after  stand- 
ing near  a  crossing,  attempts  to  cross,  and  is  run  over  by  a 
train  which  he  might  see  or  hear  if  he  looks  or  listens,  is 
guilty  of  such  contributory  negligence  as  will  prevent  a 
recovery  for  his  death,  notwithstanding  negligence  of  de- 
fendant in  failing  to  sound  the  whistle  or  ring  the  bell." 
So  also  in  the  case  of  Markn  Adm*r  v.  Railroad  f  V>.,  88  Va. 
1,  (18  S.  E.  299)  :  fch  Plaintiff's  intestate,  a  one-eyed  woman. 
f>tt  years  old,  reached  within  4  feet  of  railroad  track 
crossing  over  frequented  street,  and  stopped  on  walkway 
to  wait  till  freight  train  passed.  It  passed  her,  but  stop- 
ped before  its  rear  car  had  got  halfway  across  the  street, 
which  was  less  than  (>0  \'evt  wide.  Brakeman  at  switch  15 
feet  distant  signaled  engineer  with  hand  and  voice  to  back. 
Train  moved  slowly  back,  having  no  outlook  on  leading 
car.  In  the  meanitme,  intestate  remained  on  walkway,  be- 
tween brakeman  and  train,  in  unobstructed  view  of  both. 
When  train  had  reached  within  two  or  three  steps  of  her, 
she  started  across  the  track,  was  run  over,  and  killed. 
Held,  company  was  guilty  of  negligence,  but  intestate's 
own  negligence  was  the  proximate  cause  of  the  injury,  and 
plaintiff  cannot  recover. •'  In  the  case  of  Improvement 
Co.  v.  Stead,  9.")  l\  S.  1(H,  it  was  held  that  "travelers  upon 
a  common  highway  which  crosses  a  railroad  upon  the  same 
level,  and  the  railroad  running  a  train,  have  mutual  and 
reciprocal  duties  and  obligations;  and,  although  the  train 
has  the  right  of  way,  the  same  degree  of  care  and  dili- 
gence in  avoiding  a  collision  is  required  from  each  of  them/' 
The  Supreme  Court  of  Missouri,  in  the  case  of  Kefoaij  v. 
RtiUwnj  <V>.,129  Mo.  :«>2,  (tfOS.  5W.  2*29,)  held  that'  "a 
traveler  on  a  highway  approaching  a  railroad  crossing 
must,  at  convenient  distance  therefrom,  look  in  both  direc- 
tions before  attempting  to  pass  over  it,  if,   by  so  doing,  a 
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coming  train  can  be  seen.     Such  duty  is  a  continuing  one, 
and  will  not  be  performed  by  looking  only  from  a  point  at 
which,  the   view   of   the   track   is   obstructed.     Where  the 
evidence  shows  that  plaintiff,  in  approaching  the  crossing, 
did  not  look  both  ways  with  the  care  required    by  common 
prudence,  or  did  not  look  at  all  until  too  late  to  avoid  the 
'collision,    the   company    will    not    be    liable."'     Upon  this 
question  a  strong  case  is  presented  in  that  of    Cariwallrfer 
v.  Railway  Co.,  128  Ind.  518,  (27   N.  E.  1.01  ;)  the  court  in 
that  case  holding  that   "one   who  approaches  a   railroad 
crossing  with  which  he  is  familiar,   and  attempts  to  cross 
without    looking   and    listening    for    approaching   trains, 
where  it  is  possible  to  do  so,  is  guilty  of  such  contributory 
negligence  as  precludes  him   from   a   recovery   if  he  is  in- 
jured," although  the  crossing  was  supplied  with  a  flagman, 
and  the  flagman  did   not  give   notice  of  the  approach  of 
danger.     A  person  attempting  to  cross  should  not  have  the 
right  to  assume  from  that  circumstance  that  no  danger  ex- 
isted, and  enter  upon  the  railroad  track  without  looking. 
Had  the  flagman  done  anything  to  induce  the  appellant  to 
attempt  the  crossing  at  the  time  she  was  hurt,  or  anything 
to  throw  her  off  her  guard,  then  the  question  of  her  negli- 
gence would    have    been    a   question    for   the   jury.     This 
question  was  also  before  the  Supreme  Court  of    Wisconsin 
in  the  case  of  Ilanxea  v.  Hallway  Co.,  88  Wis.  (581,  (58  N. 
W.  909,)  and  it  was  there  held  that  where  plaintiff's  intes- 
tate started  to  cross  defendant's  track  a  short   distance  in 
front  of  an  engine,  and  was  killed,  and  if  he  had    looked 
before  attempting  to  cross  he  could  have  seen  the  engine 
approaching,    he   was  guilty  of    such   contributory   negli- 
gence as  to  prevent  a  recovery.     And  in   the  case  of  Sala 
v.  Hallway  Co.,  85  Iowa,  (>78,  (52  N.  W.  (>(>4,)  it  was  held 
that  under  chapter  104  of  the    Acts  of  the  2()th    (ieneral 
Assembly,  requiring  a  steam  whistle  to  be   twice  sharply 
sounded  by  a  locomotive  engine  at  least  sixty    rods   before 
a  highway  crossing  is  reached,  and  that,    after  the  sound- 
ing of  the  whistle,  the  bell  shall  be  rung  continuously  un- 
til the  crossing  is  passed,  and  providing  that   the  railroad 
company  shall   be   liable   for  all   damages    which  shall  be 
sustained  by  any  person   by   reason  of  such   neglect,   the 
omission  of  such  duty  will  not  render  a   railroad  company 
liable  in  damages  for  i>ersoinil  injuries  sustained  at  a  rail- 
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road  crossing  without  regard  to  the  negligence  of  the  per- 
son injured.  It  was  also  held  by  the  Supreme  Court  of 
Minnesota,  in  the  case  of  Mayner  v.  Twe*<l«te,  53  Minn. 
436,  (55  N.  W.  607,)  that  "one  attempting  to  cross  a  rail- 
road track  at  a  street  crossing  without  looking  to  see  if 
there  is  danger,  when  there  is  nothing  to  prevent  Ids  look- 
ing, and  when,  by  looking,  lie  must  have  discovered  the 
danger  in  time  to  avert  it,  is  guilty  of  negligence/' 

These  are  the  rulings  of  some  of  our  sister  states  upon 
the  question  of  contributory  negligence,  but  we  need  not 
go  beyond  the  limits  of  our  own  state  to  find  the  rulings 
which  clearly  and  distinctly  define  the  effect  of  contribu- 
tory negligence  upon  a  claim  asserted  for  damages  on  ac- 
count of  injuries  received  by  reason  of  the  negligence  of 
another  party.  So,  in  the  case  of  (weritif*  A(hn\r  v.  Haley, 
29  W.  Va.  US,  (11  S.  E.  901,)  this  Court  held  that,  "where 
negligence  is  the  ground  of  an  action,  it  rests  upon  the 
plaintiff  to  trace  the  fault  of  his  injury  to  the  defendant, 
and  for  this  purpose  he  must  show  the  circumstances  under 
which  the  injury  occurred;  and  if,  from  these  circum- 
stances so  proven  by  the  plaintiff,  it  appears  that  the  fault 
was  mutual,  or,  in  other  words,  that  contributory  negli- 
gence was  fairly  imputable  to  him,  he  has,  by  proving  the 
circumstances,  disproved  his  right  to  recover,  and,  on  the 
plaintiff's  evidence  alone,  the  jury  should  find  for  the  de- 
fendant/' Again,  in  the  ease  of  Ilvyvl  v.  IIuMihhhI  Co., 
34  W.  Va.  538,  (12  S.  K.  532,)  which  may  be  regarded  as  u 
leading  case  upon  this  question  in  this  state,  the  syllabus 
reads  as  follows:  "Failure  to  ring  a  bell  or  blow  a  whis- 
tle on  an  engine,  as  required  by  the  ('ode,  c.  54,  s.  (yl,  is 
negligence  for  which  a  railroad  company  is  chargeable; 
but  this  does  not  excuse  a  traveler  on  a  highway  crossing  a 
railroad  track  from  the  exercise  of  such  reasonable  care 
and  caution  as  the  law  requires  to  ascertain  whether  a 
train  is  approaching  the  crossing.  (2)  The  traveler  and 
the  company  have  mutual  and  reciprocal  duties  and  obli- 
gations in  such  case,  and,  though  a  train  has  the  right  of 
way,  the  same  degree  of  care  and  diligence  to  avoid  col- 
lision is  due  from  both.  (3)  It  is  the  duty  of  a  traveler 
on  the  highway  crossing  a  railroad  to  look  carefully  for  an 
approaching  train,  and  if  looking  leaves  any  doubt,  or  the 
view  is  obstructed,  he  must  also  listen  before  attempting 
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to  cross;  otherwise  he  will  himself  be  guilty  of  negligence 
which  will  prevent  his  recovery  for  an  injury  received  in 
crossing.  Obstructions  rendering  the  view  obscure  and 
unreliable  call  for  greater  caution  on  his  part/' 

Now  the  plaintiff's  own  testimony  shows  that  his  eye- 
sight and  hearing  were  good,  that  there  was  no  noise  to 
prevent  his  hearing,  no  obstruction  to  prevent  his  seeing 
the  train  returning  if  lie  had  only  taken  the  precaution  to 
look:  and  we  must  conclude  that  he  was  lulled  into 
security  by  the  fact  that  the  train  had  passed  and  he 
did  not  anticipate  its  immediate  return,  and  that,  without 
using  the  least  precaution,  he  walked  heedlessly  onto  the 
track  in  front  of  the  approaching  train,  ruder  these  cir- 
cumstances, notwithstanding  the  agents  of  the  railroad 
may  have  been  guilty  of  negligence  in  not  ringing  the  bell 
and  blowing  the  whistle,  in  the  light  of  the  authorities 
above  quoted,  my  conclusion  is  that  the  plaintiff  was  guilty 
of  such  contributory  negligence  in  this  case  as  precludes 
his  recovery. 

The  judgment  complained  of  is  reversed,  and  this  Court, 
proceeding  to  render  such  judgment  as  should  have  been 
rendered,  gives  judgment  for  the  defendant  upon  the  de- 
murrer to  the  evidence,  with  costs. 

lie  re  rued. 


CHARLESTON. 
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(Braxnox,  Juduk,  rilxxent'tiuj). 

Submitted  September  J 7,  189* S—  Decided  December  19,  189(5. 

1.     CoxsTKl'CTiVK   Tkcsts — Adrersc  J'oNHt  anion — Trustee*. 

When*  a  person  having  an  inequitable  paper  title  to  a  tract 
of  land,  and  out  of  possession  thereof,  with  full  knowledge 
of  another's  superior  equitable  title,  by  any  means  obtains 
the  superior  legal  title,  which  rightfully  belongs  to  the  holder 
of  the  equitable  title,  and  possession  thereunder,  so  as  to 
prevent  the  rightful  acquirement  thereof  by  the  holder  of  the 
equitable  title,  and  thus  bars  his  suit  at  law  for  the  possession 
of  the  land,  equity  will  hold  such  persona  trustee  of  the  legal 
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title  for  the  benefit  of  such  bolder  of  the  equitable  title;  the 
acquirement  of  the  legral  title  under  such  circumstances  be- 
ing: regarded  as  constructively  fraudulent,     (p.  22.) 

2.  Constructive  Trusts — Quictiny  Title — Trusters. 

Where  a  holder  of  the  equitable  title  to  a  tract  of  land  has 
the  rig:ht  to  have  his  d^^d  reformed  by  his  remote  grantors, 
so  as  to  cover  such  tract  of  land,  and  others  claiming: adverse 
inequitable  title  to  the  same  land  from  the  same  grantors, 
with  full  knowledge  of  the  outstanding:  equity,  by  judicious 
management  contrive,  in  fraud  of  the  rigrhts  of  the  equitable 
holder,  to  perfect  their  inequitable  title  in  such  way  as  to 
prevent  the  correction  of  such  iU^<\  in  such  manner  by  their 
common  grantor,  such  others  will  be  held  as  trustees  of  the 
legral  title,  and  compelled  to  convey  the  same  to  the  holder  of 
the  equitable  title,     (p.  23.) 

3.  Co-Tenancy — Seisin. 

Common  seisin  in  fact  or  law,  without  regard  to  source  of 
title,  creates  co-tenancy,     (p.  24.) 

4.  Co-Tenancy — Co-Tenancy  Possession — Adverse.  Possession, 

Where  a  person  claiming:  an  inferior  paper  title  to  land  held 
by  co-tenants  under  a  superior  possessory  title  obtains  pos- 
session of  the  land  by  any  device  from  the  co-tenant  in  actual 
occupancy  thereof,  without  the  knowledge  of  the  other  co- 
tenants,  his  entry  will  be  held  to  have  been  under  the  co- 
tenancy possession,  and  not  under  his  adverse  paper  title, 
and  to  so  continue  until  perfect  dissesin  of  the  other  co-ten- 
ants, either  presumed  from  lapse  of  time  or  some  notorious 
act  of  adversary  possession,  or  dissesin  brougrht  home  to  the 
knowledge  of  the  other  co-tenants.  The  burden  of  establish- 
ing: such  perfect  disseisin  is  on  the  person  alleging:  it.     (p.  28.) 

5.  Equity  .Jurisdiction — Partition — Quieting  Title. 

Section  1,  chapter  7u,  Code  1891,  authorizes  a  court  of  equity 
in  partition  cases  to  pass  on  all  questions  of  law  touching: 
the  leg:al  title  of  any  one  claiming:  to  share  in  the  partition  to 
the  interest  he  claims,  if  his  interest  be  such  as,  if  valid,  will 
make  him  a  co-owner  in  the  common  subject  with  the  plain- 
tiff as  holding:  under  the  same  rig:ht  or  title  under  which  the 
partition  is  to  he  made;  but  it  does  not  authorize  the  court 
to  pass  on  the  title  of  a  stranger  claiming:  under  a  different 
title,  adverse  to  the  title  under  which  the  partition  is  to  be 
made;  nor  can  such  stranger  and  his  hostile  title  be  brougrht 
into  such  suit,  and  the  conflict  between  the  two  hostile  rigrhts 
settled  as  incident  to  partition,    (p.  30.) 

G .     K  o  u  I T  v  .1  u  h  i  s  l )  i  cr  i  o  N —  Trial  lnj  J  a  rj/ —  Court  i  tut  to  n  a  I  La  iv. 
In  matters  of  such  nature   as   give   right   to   trial    by  jury 
under  the  Constitution,   the   legislature   cannot   g:ive   equity 
jurisdiction  over  them,  and  deprive  the  party  of  right  of  trial 
by  jury  against  his  protest,     (p.  32.) 
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7.  Equity  Jurisdiction — Trial  by  Jury — Constitutional  Law. 

Where  already,  at  the  time  of  the  adoption  of  the  Consti- 
tution, equity  exercised  jurisdiction  in  a  certain  matter,  the 
provision  of  thf*  Constitution  guaranteeing  trial  hy  jury  does 
not  relate  to  or  give  right  to  trial  hy  jury  in  suits  in  equity 
involving*  such  matter,     (p.  M.) 

8.  Equity  Jurisdiction — Quiet  hit/  Title— Possession. 

Equity  has  no  jurisdiction,  upon  the  sole  ground  of  removal 
of  cloud  from  title,  to  try  conflicting  titles  to  lands,  at  the 
suit  of  one  holding  either  legal  or  equitable  title,  the  adverse 
claimant  heing  in  actual  possession,     (p.  W>.) 

9.  Champkkty. 

Where  a  contract  is  affected  with  champerty,  only  the 
party  to  it,  and  not  a  stranger,  can  make  that  defense  against  it. 
(pp.  2T»,  40.) 

10.  I )k pos it io ns — Xotiee — Defecti ve  Notice* 

A  notice  to  take  depositions  is  not  bad  because  it  specifies 
the  county  in  which  the  depositions  are  to  he  taken,  or  in  which 
the  suit  is  pending,  but  does  not  specify  the  state,     (p.  42.) 

Appeal  from  Circuit  Court,  Fayette  county. 

Bill  by  Juinos  W.  Davis  against  H.  M.  Settle,  the  Rush 
Run  Coal  cV.  Coke  Company,  and  others  for  partition,  and 
to  determine  complainant's  rights  in  land.  From  a  decree 
for  plaintiff,  the  defendant  coke  company  appeals,  and 
certain  of  the  appellees  cross-assign  errors. 

lievevned  in  part,  and  modified. 

St.  Clair  cVr  Gaines  and  Brown,  Jackson  &  Knight,  for 
appellant. 

J.  \V.  Davis,  L.  L.  Lewis,  J.  AV.  Harris,  and  R.  F. 
Dknnis,  for  appellees. 

Dent,  Judge: 

This  is  a  chancery  suit,  instituted  hy  James  W.  Davis 
against  H.  'M..  Settle  el  al,  in  the  rircuit  Court  of  Fayette 
county.  The  facts  of  the  ease  are  as  follows:  Both  par- 
ties claim  under  Sarah  Stuart.  In  September,  18#T,  Seth 
Hnse  purchased  from  Sarah  Stuart,  hy  written  agreement, 
out  of  a  large  tract  "fifty  acres  of  land,  on  New  river, 
including  the  upper  improvement,  that  John  Scott  has  in 
possession."  H use  sold  Settle  this  fifty  acres  in  1 845  by 
writing,  providing  that,  when  the  purchase  money  should 
be  paid,  II use  should  convey  or  cause*  to  be  conveyed,  to 
Settle.     The  agreement  between  II use   and  Stuart  was  a 
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mere  executory  agreement,  not  under  seal,  and  provided 
that  Huse  might  take  in  more  land  at  fifty  cents  per  acre. 
Sarah  Stuart,  by  will  devised  her  lands  to  her  children, 
and  empowered  Samuel  Price,  her  executor,  "to  convey 
any  lands  that  may  be  sold  at  the  time  of  my  death.'"  The 
lands  were  partitioned,  and  a  five  thousand  eighty-three 
and  a  half  acre  tract  was  assigned  to  Agnes  Peyton,  in 
which  was  included  the  "Harrison  Settle  fifty  acres, "  on 
New  river,  so  marked  on  the  plat  of  partition.  Agnes 
Peyton  and  her  trustees  sold  and  conveyed  this  land, 
according  to  the  plat,  to  A.  A.  Low,  April  22,  1874,  ex- 
cluding on  the  face  of  the  deed  the  Harrison  Settle  fifty 
acres.  Huse  and  Harrison  Settle  had  been  in  actual  posses- 
sion of  the  land  since  the  year  18JJ7,  ami  Settle  was  in 
possession  thereof  at  the  time  Low  purchased  and  contin- 
ued thereon  until  a  short  time  before  the  institution  of 
this  suit.  April  tt,  1874,  Samuel  Price,  as  empowered  by 
the  will  of  Sarah  Stuart,  executed  a  deed  to  Settle  for  fifty 
acres,  by  metes  and  bounds,  but  which  did  not  include  the 
thirty  acres  now  in  eontrovesry,  and  which  Settle  was  then 
in  possession  of,  as  the  Huse  land.  The  deed  was  not  de- 
livered to  Settle  until  March  o,  1878,  when  Huse  gave  it  to 
him,  taking  his  receipt  therefor  on  his  bond,  in  words  as 
follows:  "Kee'd  of  Harlow  Huse,  Samuel  Price's  execu- 
tor's deed  for  the  within-described  land,  this  oth  March, 
1878/'  It  was  recorded  March  28,  1878.  Afterwards, 
when  Low  claimed  the  land  in  controversy  as  not  covered 
by  Settle's  deed,  Settle  refused  to  give  it  up,  and  claimed 
the  boundaries  of  the  deed  were  wrong,  and  that  he  was 
entitled  to  the  land,  as  shown  on  the  partition  map,  as 
bounded  by  New  river,  and  of  which  he  had  been  in  pos- 
session. Low  brought  an  ejectment  suit  against  him,  and 
the  plaintiff,  Davis,  agreed  to  defend  suit  and  pay  the 
costs,  in  consideration  of  one-half  the  recovery.  This 
agreement  was  reduced  to  writing,  and  duly  recorded, 
as  required  by  law.  The  suit  was  twice  tried  and  each 
time  resulted  in  a  verdict  in  favor  of  Low.  Settle  ap- 
pealed, and  this  rourt  reversed  the  case  both  times;  the 
last  time  holding  that  Low's  deed  did  not  cover  the  dis- 
puted land,  and  that  Samuel  Price's  deed  was  void,  in  so 
far  as  it  conveyed  other  land  to  Settle  in  lieu  of  that  in 
suit,  thus  virtually  determining  the  case  against  Low.     9 
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S.  E.  922.  In  the  meantime,  Low  had  leased  his  land,  or  a 
]>art  thereof,  including  the  dis]>ute<l  tract  to  the*  defend- 
ant, the  Hush  Hun  Coal  Company.  Settle  was  still  in  ad- 
verse possession  thereof.  On  the  #rd  day  of  September, 
1888,  the  Hush  Hun  Coal  &  Coke  Company,  Low's  tenant, 
with  full  notice  of  Davis'  claim  to  half  this  land,  both 
actual  and  constructive,  obtained  from  Harrison  Settle  a 
deed  purporting  to  convey  to  it  the  fifty  acres  deeded  to 
him  by  Samuel  Price,  including  within  its  boundaries  the 
part  thereof  that  had  been  disclaimed  by  Settle  in  the  case 
of  Low  against  him,  and  containing  this  recital:  "It  being 
the  intention  of  the  party  of  the  first  part  to  convey  only 
such  land  as  he  now  owns  on  the  south  side  of  the  river 
within  the  bands  of  A.  A.  Low."  Having  thus  parted 
witli  his  whole  interest,  he  surrendered  possession  of  the 
land  in  controversy,  and  the  Hush  Hun  Coal  &  Coke  Com- 
pany took  possession  thereof,  as  they  now  claim,  as  the 
tenant  of  A.  A.  Low.  Low,  having  thus  obtained  posses- 
sion of  the  land  through  his  tenant,  dismissed  his  action. 
Plaintiff,  learning  of  this,  and  on  the  ttOth  day  of  Septem- 
ber, 1881),  having  obtained  a  deed  according  to  his  title 
bond,  instituted  this  suit  to  know  just  how  he  stood,  and 
have  partition  of  the  land  between  himself  and  the  person 
appearing  entitled  thereto. 

In  the  suit  of  A.  A.  Low  against  Settle,  this  Court  held 
that  Samuel  Price  had  erroneously  executed  his  power  as 
executor  of  the  will  of  Sarah  Stuart.  Such  being  the  case, 
having  once  executed  the  power,  though  erroneously,  he 
never  could  correct  it,  as  the  dvml  had  been  delivered,  and 
admitted  to  record,  and  the  only  way  his  mistake  could  be 
corrected  was  by  the  interference  of  a  courfof  equity,  and 
then  only  as  against  those  having  full  notice  thereof. 
When  the  deed  passed  out  of  his  hands  into  the  hands  of 
Settle,  Low  already  had  his  deed,  and  lie  knew  just  where 
the  Huso  land  lay,  that  Settle  had  in  actual  possession. 
Hence  he  made  his  purchase  with  full  knowledge  of 
Settle's  rights  as  to  said  land,  but  when  he  discovered 
afterwards  that  the  Price  deed  did  not  cover  the  land  in 
controversey,  in  February  1881,  he  began  his  ejectment 
proceedings.  Settle,  being  in  full  possession  of  the  land 
at  this  time,  and  until  he  surrendered  possession,  had  the 
right  to  file  his  bill  in  equity  to  reform  his  deed  in  accord- 
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a  nee  with  his  possession,  and  prevent  Low's  deed  from  be- 
coming a  cloud  thereon.      It  is  conceded  that   the   land  in- 
cluded in  the  Price  deed  and  that  in  controversey  unques- 
tionably  belonged  to  Low  and  Settle,  and   no  others  were 
interested  therein.     Now  the  only  other  persons  interested 
are  the  Rush  Run  Coal  A:  Coke  Company  and  the  plaintiff, 
Davis.     And  there  can  he  no  question   that  Settle  has   no 
longer   any    interest    in    this    controversey,  for,    when    he 
made  the  deed  to  the  Rush  Run  Coal  A:   Coke  Company,  it 
is  plain  from  the  deed  that  he  intended  to  sell  only  and  all 
lands  owned  by  him  within  the  boundary  covered  by  Low's 
lands.     The  word  "only''  was  used,  not  only  to  show  that 
he  did  not  intend  to  convey  the  lands   formerly  disclaimed 
by  him  within  the  boundary,   but   as  a   reservation   of  the 
Davis  interest,  and  also  to   indicate  that   he  parted   with 
his  possessory  title  under  the  Huse  purchase,  including  all 
interest,    of   every    kind    and  character,   within   the   Low 
boundary.     It  is  plain  to  be  seen   that  the  object  of  this 
purchase  was  not  the  fifty  acres  covered  by  the  Price  deed, 
so  much  as  it  was  to  obtain  the  possessory  title  of  Settle  in 
the  Huse  land,  and  thus  divest  Davis  of  any   title  thereto 
except   equitable,    and    prevent     him     holding   the    same 
against  Low,  compelling  him  to  sue  at  law,  and  then  defeat 
him  by  a  complete  chain  of  title  on  Low's  part  and  a  want 
of  title  on  his  part.     Both  Low  and  the   Rush  Run  Coal  A: 
Coke  Company  had  constructive  and  actual  notice  of  Davis" 
rights.      In  1  Perry,  Trusts,  S  2i>:*,  the  law  is  stated:      *kIf 
in  any  way  a   person   purchases   with   what  the   law  con- 
strues to  be  full  notice  that   another   has  a    le.^al   or  equit- 
able title  to  the  property,  or  that  he  has  been  deprived  of 
his  interest  b\*  accident,  mistake,  or  fraud,  he  will  be  held 
as  a  trustee."     The  Rush  Run   Coal   A:    Coke   Company   is 
the  tenant  of   Low,   and   all   its   purchases  of  outstanding 
title  to  Low's   land   inure   to   the   hitter's   benefit,   with  or 
without    the  consent  of  such    tenant,    while  the  tenancy 
continues.     Settle's  equity  to  the  land   in  controversy  was 
superior  to   Low's,   also   was    Davis'  equity,  he  having  ac- 
quired   from    Settle*.     Settle's    possessory     title    was    also 
superior  to  Low's,  but  Low's  tenant,  who   must   be  consid- 
ered Low's  a*rent  for  the  purpose*,  obtained  Settle's  posses- 
sory  title,    to  the  benefit   of   which  Davis    was  entitled,  of 
which  Low  had  full   notice',    by   purchasing  all  of  Settle's 
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interest  as  aforesaid.  Hence  both  the  agent  and  principal 
should  be  held  as  trustees  of  such  possessory  title  for  the 
benefit  of  the  plaintiff,  whom  they  have  defrauded  by 
purchase  from  Settle.  It  is  true  the  tenant  did  not  effect 
the  transfer  of  the  possessory  title  by  the  open  and  direct 
purchase  thereof,  but  accomplished  its  purpose  just  as 
effectively  by  the  indirect  purchase,  so  that  it  concealed 
its  object,  that  every  one  that  runs  might  not  read.  To- 
gether the  landlord  and  tenant  have  managed  to  outwit 
justice  so  far  as  a  legal  forum  is  concerned,  for  they  have 
the  necessary  title  papers  to  cover  the  land.  The  land- 
lord can  say,  "I  have  title  to  the  whole  land,  except 
Harrison  Settle's  50  acres,  excluded  in  my  deed/7  The 
tenant  can  say,  "1  have  a  deed  from  Harrison  Settle  for 
his  50  acres."  Both  titles  are  complete.  Is  not  this  a 
plain  case  for  the  interference  of  a  court  of  equity, 
especially  when  its  purpose  is  to  circumvent  the  adjudica- 
tions of  such  court,  and  defeat  what  it  has  determined  to 
be  justice? 

There  is  still  a  further  ground  for  equitable  interpo- 
sition. When  Davis  acquired  his  right  from  Settle,  he 
acquired  along  with  it  the  right  to  have  the  Price  deed  so 
reformed  as  to  cover  the  land  in  dispute,  to  at  least  the 
extent  of  his  moiety  thereof,  except  as  against  purchasers 
for  value,  without  notice.  The  tenant,  by  its  deed,  has 
acquired  thirty  acres  of  land,  which  properly  belonged  to 
Low,  and  which  Settle  disclaimed,  and  has  never  owned, 
though  the  legal  title  was  in  him  by  clear  misunderstand- 
ing. Settle  wanted  to  surrender  this  land,  and  hold 
the  thirty  acres,  which  rightly  belonged  to  him.  But 
Low  wanted  to  make  the  trade  because  the  Huse  thirty 
acres  was  the  more  desirable.  Now,  the  tenant  having 
purchased  with  full  notice  of  the  rights  of  Settle  and 
Davis,  although  it  has  acquired  the  right,  if  acting  in 
good  faith,  to  have  the  Price  deed  reformed  so  as  to  cover 
the  Huse  thirty  acres,  but  as  it  has  leased  from  Low  this 
same  thirty  acres  (on  what  terms  is  not  disclosed),  it  is 
willing  to  yield  its  rights  if  not  legally  compelled  to,  and 
let  Ii()\v  hold  the  same  under  his  deed.  Thus  are  they 
together  in  possession  of  the  land  to  which  plaintiff  is 
entitled,  with  title  papers  fully  covering  the  same,  while 
the  plaintiff  has  a  superior  equitable  title,  of  which  they 
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had  full  not  ire  when  they  acquired  complete  legal  title 
thereto;  hence  they  must  be  held  as  trustees  in  so  far  as 
plaintiff's  rights  are  concerned.  By  their  conjunctive 
acts,  the  defendants  have  debarred  the  plaintiff  from 
seeking  relief  from  the  representatives  of  Mrs.  Stuart's 
estate,  and  equity  will  require  them  to  grant  him  the 
relief  which  but  for  their  collusion  he  might  have  had 
from  others.  By  the  adverse  decision  by  this  Court  as  to 
Low's  deed,  covering  the  land  in  controversy,  which  was  a 
virtual  determination  of  the  suit,  although  still  pending, 
the  statutory  bar  of  ten  years  rendered  Settle's  adverse 
possessory  title  indefeasible.  The  pendency  of  such  suit 
only  stayed  the  running  of  the  statute  as  to  such  suit,  and 
not  as  to  any  other  proceedings.  Ami  on  its  dismissal  by 
the  plaintiff  Low  therein,  in  so  far  as  the  plaintiff  Davis 
is  concerned,  it  must  be  considered  as  though  it  had  never 
been  brought;  thus  leaving  the  landlord,  by  reason  of  the 
purchase  thereof  by  his  tenant,  in  full  investment  of 
Settle's  indefeasible  title,  subject  to  Davis-  equitable 
rights  therein. 

Equity  jurisdiction  is  so  plain  on  the  grounds  aforesaid 
that  it  is  hardly  necessary  to  discuss  the  question  %of  pos- 
session. But  even  on  this  question,  from  the  pleadings 
and  proofs,  the  law  is  clearly  with  the  plaintitf.  Co-ten- 
ancy is  a  question  of  possession  entirely,  without  regard  to 
title.  The  law  presumes  that  possession  is  under  title  pa- 
pers, unless  such  presumption  is  destroyed  by  the  facts 
and  circumstances  established  to  exist  by  the  evidence. 
Settle  owned  the  land  in  controversy  by  color  of  title,  ren- 
dered indefeasible  by  actual  adversary  possession  as  to 
Low  for  a  period  of  more  than  ten  years,  acquiesced  in  by 
those  under  whom  he  claimed.  The  purchase  money  was 
fully  paid,  and  actual  occupancy,  even  if  the  Huso  title 
bond  was  indefinite,  satisfied  the  statute  of  frauds,  and 
estopped  his  vendors  from  denying  his  right  to  the  land  so 
held  by  him.  In  addition  thereto,  they  had  it  platted  off 
to  him  in  making  the  partition,  and  under  which  Low 
purchased.  For  some  reason  not  thoroughly  apparent, 
Price  made  him  a  deed  for  fifty  acres,  including  therein 
thirty  acres  of  land  which  belonged  to  Mrs.  Peyton  (after- 
wards Low),  and  not  including  the  land  which  he  was  act- 
ually occupying,  and  on  which  his  house  and  improvements 
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were  situated.  It  is  claimed  that  this  was  done  at  Settle's 
instance.  Settle  never  received  his  deed  until  187N,  long 
after  Low  had  his  deed,  and  had  gone  into  possession  of 
his  land,  with  full  notice  of  Settle's  occupancy  and  claim. 
While  he  received  the  deed,  Settle  claimed  that  he  did  not 
know  hut  what  it  covered  his  land;  and  he  would  not 
accept  or  take  possession  of  the  Low  thirty  acres,  or  move 
his  buildings  thereon,  but  positively  and  continuously  re- 
fused to  do  so.  Low,  finding  out  the  condition  of  affairs, 
determined  to  compel  Settle  to  take  his  thirty  acres  in- 
eluded  in  the  deed,  in  exchange  for  the  thirty  that  in 
reality  belonged  to  Settle.  For  this  purpose,  instead  of 
offering  to  correct  the  mistake,  or  instituting  a  chancery 
suit  to  reform  Settle's  Price  deed  as  a  cloud  on  his  title, 
he  brought  his  action  of  ejectment.  For  almost  ten  years 
it  was  carried  on,  ami  Settle,  to  prevent  Low  from  succeed- 
ing, was  compelled  to  sell  one-half  of  the  land  to  the  plain- 
tiff, to  enable  him  to  defend  his  possession.  This  is  called 
''champerty."  If  it  is  so,  it  is  honest  champerty,  such  as 
a  court  of  equity  will  not  avoid  at  the  instance  of  the  per- 
son who  was  the  unjust  cause  thereof. 

Champerty  is  a  species  of  maintenance,  and,  while  main- 
tenance has  not  been  directly  abolished  by  statutory  enact- 
ment, it  has  been  so  indirectly  encroached  upon  as  to 
render  it  almost  obsolete.  At  common  law,  maintenance4 
is  said  to  be  an  officious  intermedling  in  a  suit  that  in  no 
way  belongs  to  the  medler,  and  signifies  an  unlawful  taking 
in  hand,  or  upholding  of  quarrels  or  sides,  to  the  disturb- 
ance or  hindrance  of  common  right.  Champerty  is  the  un- 
lawful maintenance  of  a  suit  in  consideration  of  a  part  of 
the  matter  in  controversy.  The  reason  of  the  law  was  that 
maintenance  tended  h>  suppress  justice  and  truth,  work 
delay,  and  stir  up  strife,  and  all  maintenance  of  a  suit  by 
a  stranger  was  at  common  law  unlawful,  and  was  consid- 
ered mtthtm  hk  *c,  as  it  permitted  the  wealthy  to  oppress 
the  poor,  and  rob  them  of  their  small  inheritances.  No 
men*  chose  in  action  was  assignable.  Now,  almost  any 
cause  of  action  is  transferable;  and  attorneys  are  permit- 
ted to  take  any  case  on  a  contingent  fee,  and  nothing  can 
be  considered  maintenance  the  end  whereof  is  justice,  but 
only  such  conduct  as  is  malicious  or  oppressive  in  its  nature. 
An  attorney  who  takes  advantage  of  the  circumstances  of 
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his  client,  and,  under  the  pretence  of  charging  him  a  fee, 
defrauds  him  of  his  property,  or  one  who,  to  vent  his  pri- 
vate malice,  upholds  an  unjust  cause,  in  which  he  has  no 
interest,  would  probably  lie  regarded  guilty  of  mainten- 
ance, and,  at  the  instance  of  the  client  in  the  former  case, 
the  contract  would  be  avoided.  The  right  to  purchase  a. 
lawsuit  is  not  now  denied.  The  plaintiff  would  have  had 
the  right  to  have  purchased  Settle's  entire  interest,  and  to 
have  carried  on  the  litigation  to  finality  for  himself.  Why 
not,  then,  purchase  a  half  interest  contingent  on  the  result? 
This  Court,  at  least,  will  not  hold  it  to  be  maintenance  of 
an  unjust  cause  which  it  has  already  decided  to  be  just. 
While  the  court  will  prevent  its  officers  from  being  oppres- 
sive toward  their  clients,  it  will  also  protect  them  against 
the  manipulations  of  those  who  seek  to  evade  the  force 
and  effect  of  its  decisions,  and  thus  deprive  the  attorney 
of  his  earned  fee.  There  should  be  honesty  even  among 
opposing  litigants  towards  the  attorneys  of  their  opposers. 
Attorney's  fees  should'  not  be  less  sacred  than  other  obli- 
gations, and  they  should  respect  each  other's  rights  with 
regard  thereto.  Much  disrepute  has  been  brought  on  the 
profession,  not  more  by  the  charge  of  extortionate  fees 
than  the  disposition  on  the  part  of  the  profession  to  dis- 
parage the  services  of  other  members  thereof,  and  to  lend 
their  aid  to  any  scheme  which  will  enable  others  to  prevent 
an  attorney  from  reaping  the  reward  of  his  labors  as  a  pun- 
ishment to  him  for  having  sustained  the  cause  of  an  op- 
posing litigant.  This  does  not  apply  to  the  management 
of  the  present  case,  but  to  the  conduct  of  Low  and  the 
Rush  Run  Coal  cV:  Coke  Company  when  they  undertook  to 
buy  out  Settle, — that  they  did  not  consult  his  attorney  of 
record,  known  to  them  to  be  personally  interested  in  the 
litigation,  and  make  their  purchase  complete.  Had  they 
done  so,  they  would  have  probably  been  saved  much  trouble, 
expense,  and  mortification.  Settle  was  an  ignorant  old 
man,  but  he  knew  that  the  law  would  not  deprive  him  of 
the  land  on  which  he  had  resided  for  so  many  years.  When 
the  ejectment  suit  had  reached  such  a  condition,  owing  to 
the  holding  of  this  Court,  that  it  was  about  to  be  deter- 
mined against  Low,  his  tenant,  the  Rush  Run  Coal  &  Coke 
Company,  through  its  president,  Efiinger,  with  full  notice 
of  plaintiff's  rights,  as  shown   by  the  evidence  of  Settle, 
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presumably  with  Low's  consent  and  knowledge,  and  un- 
doubtedly for  the  benefit  of  the  landlord,  who  accepted 
thereof,  bought  out  Settle's  entire  interest,  paying,  it  is 
true,  seemingly  a  good  price  therefor,  but  with  its  eyes 
open.  The  ejectment  suit  was  then  dismissed,  because,  as 
the  answer  of  Low  alleges,  Settle  ''surrendered  possession 
of  the  land/'  but  not  because  of  the  suit.  When  plaintiff 
filed  his  original  bill,  he  did  not  know  just  how  he  stood, 
but  considered  himself  a  co-tenant  with  whomsoever  might 
own  the  other  half  of  the  land, — Low,  Settle,  or  Low's  ten- 
ant,— and  asked  for  partition.  The  answer  claimed  adverse 
possession  under  Low's  deed,  by  virtue  of  possession  sur- 
rendered by  Settle.  If  disseised  at  this  time,  plaintiff  did 
not  know  it,  and  hence  the  disseisin  was  not  perfect.  For 
the  following  reason,  when  Settle  sold  and  surrendered 
possession,  it  was  the  joint  possession  of  himself  and  plain- 
tiff in  co-tenancy,  so  that  Low  and  his  tenant  entered  into 
that  possession,  and  became  co-tenants  with  plaintiff. 
When  a  person  accepts  the  results,  he  also  adopts  the  means 
by  which  they  are  attained.  Low  attempts,  in  after  plead- 
ings, to  escape  the  effects  of  his  admission  in  his  first 
answer,  by  claiming  that  Settle  merely  abandoned  posses- 
sion, and  he  entered  under  his  deed.  The  transaction  is 
too  plain  to  justify  any  such  evasion.  The  tenant  took  the 
possession,  and  not  Low,  although  for  his  benefit,  and  took  it 
direct  from  Settle.  In  his  first  amended  bill,  plaintiff  is  still 
in  doubt  as  to  his  proper  standing,  and  calls  on  the  defend- 
ants for  information  as  to  their  claims,  and  finally,  in  his 
second  amended  bill,  not  appreciating  or  understanding 
his  true  position,  charges  the  defendants  with  being  in 
forcible  possession  of  the  land.  They,  of  course,  claim  ad- 
verse possession  under  adverse  title.  This  (\>urt,  having 
decided,  between-  the  same  parties  or  privies,  that  Low's 
deed  did  not  cover  this  land,  will  not  now  permit  such  de- 
cision to  be  avoided  by  the  act  of  one  of  the  parties 
thereto,  nor  permit  Low  to  claim  possession  under  such 
deed.      Pooh  v.  Dihrorth,  2(>  W.  Va.  58H. 

Settle,  when  he  sold,  had  possession  under  adverse  pos- 
sessory title  superior  to  Low's  paper  title.  When  the  ten- 
ant entered  by  reason  of  its  purchase  in  behalf  of  its 
landlord,  it  entered  into  the  possession  of  Settle  under  his 
possessory  title;  and  thereby  both  the  tenant  and  landlord, 
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as  to  such  possession,  became  co-tenants  with  plaintiff. 
And  the  possessory  title,  while  ordinarily  it  would  he 
merged  into  the  paper  title  of  those  in  possession,  will  not 
he  so  done  to  the  injury  of  one  entitled  to  the  benefit  thereof, 
nor  in  avoidance  of  an  adjudication  of  this  Court.  A  per- 
son out  of  possession,  holding  an  inferior  paper  title,  can- 
not buy  out  a  co-tenant  in  actual  possession  to  the  detri- 
ment of  the  otherco-tenants,  and  then  claim  to  enter  under 
his  inferior  title  adversely  to  them;  but  he  will  be  held  to 
have  entered  into  and  hold  under  the  co-tenancy  posses- 
sion, until  actual  perfect  disseisin  of  them,  by  presumption 
from  lapse  of  time,  or  as  is  said  in  the  case  of  Pillow  v. 
Improvement  Co.  (Va.)  *2i\  S.  K.  #2,  by  kfca  clear,  positive, 
and  continued  disclaimer  of  title  and  adverse  right,  brought 
home  to  the  knowledge  of  the  other  eo-pareeners."  In 
that  case  it  was  held  that,  to  make  constructive  possession 
under  an  adverse  title  amount  to  perfect  disseisin  in  favor 
of  those  entering  under  the  co-tenancy  possession,  it  must 
have  continued  the  statutory  period  of  ten  years.  It  is 
different,  however,  if  the  possession  is  not  under  the  co- 
tenancy, but  is  entirely  independent  thereof.  Every  pre- 
sumption is  in  favor  of  the  co-tenancy  if  it  once  existed, 
and  it  devolves  on  him  alleging  to  prove  perfect  disseisin, 
or  nonentry  under  such  possession.  It  has  not  been  done 
in  this  case,  as  no  actual  knowledge  of  or  claim  of  disseisin 
was  brought  home  to  the  plaintiff  until  after  the  institu- 
tion of  his  suit.  A  co-parcener  cannot  be  disseised  with- 
out his  knowing  it  until  lapse  of  time  raises  a  presumption 
against  him  which  he  is  unable  to  explain  or  rebut;  so  that 
the  tenant  and  landlord  together  must  be  regarded  as  the 
co-tenants  of  the  plaintiff,  for  they  have  failed  to  establish 
perfect  disseisin.  Nor  do  they  claim  to  be  purchasers  for 
value  without  notice,  but,  with  full  knowledge,  they  took 
the  risk  of  plaintiff's  claim,  and  entered  on  the  land,  and 
improved  the  same.  They,  therefore,  cannot  be  protected 
as  innocent  purchasers  for  value,  without  notice,  although 
they  may  have  sincerely  believed  that  they  would  be  able 
to  defeat  the  plaintiff  of  his  right  to  recover  in  any  suit 
instituted  by  him.  For  this  reason,  they  are  not  entitled 
to  any  allowance  for  their  improvements.  Settle  has  no 
interest  in  this  land  or  controversy,  having  parted  with  the 
same  to  the  Hush  Hun  Coal  A:  Coke  Company,  and  its  land- 
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lord,  Low;  and  the  circuit  court  erred  in  decreeing  in  his 
favor.  His  half  of  the  land  should  have  been  allotted  to 
his  vendee  and  its  beneficiary,  as  parties  in  co-interest  in 
this  controversy.  According  to  the  pleadings,  he  has  the 
fee,  and  it  is  the  lease  or  possession  which  belongs  to  both. 
This  is  a  matter  between  them,  as  their  interests  in  this 
suit  and  the  land  appear  to  be  mutual  and  identical. 
As  these  are  the  only  questions  involved  in  the  rehearing, 
reference*  is  made  to  the  opinion  of  Judge  Braxxox,  where 
all  other  questions  are  fully  discussed  and  determined. 
This  opinion,  being  written  concerning  points  only  about 
which  the  court  disagree,  is  not  intended  to  cover  the 
whole  case. 

The  decree  will  be  reversed  in  so  far  as  it  adjudges  Har- 
rison Settle  one.-half  the  land  in  controversy,  and  amended 
so  as  to  allot  the  same  to  the  heirs  of  A.  A.  Low  and  the 
Hush  Kun  Coal  A:  Coke  Company,  and  in  all  other  respects 
affirmed,  with  costs  to  the  appellee  Davis,  as  the  party 
substantially  prevailing. 

Bkanxox,  Judoe,  dtHstPHthtg: 

The  first  point  made  by  appellant's  counsel  is  that  equity 
has  no  jurisdiction,  as  the  claim  of  Davis  to  the  land  and 
that  of  Low  and  the  coal  company  are  adversary  and  hostile 
to  each  other,  not  in  privity,  and  that,  where  such  is  the 
case,  even  in  cases  of  partition  chancery  has  no  jurisdic- 
tion; that  before  the  passage  of  section  1,  chapter  324, 
('ode  1N40,  as  established  in  such  cases  as  Straughan  v. 
Wright*  4  Hand.  405,  equity  could  not  grant  partition  where 
the  legal  title  was  not  clear  and  conceded  ;  and  that  that  stat- 
ute did  not  so  far  modify  that  rule  as  to  allow  under  the  guise 
of  a  bill  for  partition,  a  suit  in  equity  to  try-adverse  titles, 
but  only  in  cases  where  the  controversy  was  limited  to  the 
parties  claiming  as  joint  tenants,  tenants  in  common,  or 
co-parceners,  and  concerning  only  the  common  title  under 
which  all  held;  ami  upon  this  question  the  brief  of  counsel 
for  appellant  contains  an  able  and  valuable  collation  and 
discussion  of  Virginia  and  West  Virginia  cases. 

I'p  to  the  enactment  of  the  Virginia  Code  of  1840,  it  was 
settled  law  that  partition  was  a  matter  of  right  in  equity, 
if  the  plaintiff's  title  was  admitted  or  clear;  but  if  de- 
nied, or  dependent  on  doubtful  questions  of  law  or  fact, 
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equity  would  either  dismiss  the  case,  or  suspend  action 
until  the  parties  should,  by  proper  action  at  law,  test  the 
legal  title.  This  was  because  the  law  court  was  the  proper 
forum  to  try,  by  jury,  title  to  land.  But  the  Code  of  1849, 
in  section  1,  chapter  124,  provided  that  courts  of  equity 
might  take  jurisdiction  in  partition,  and,  in  its  exercise, 
utake  cognizance  of  all  questions  of  law  affecting  the  legal 
title  that  may  arise  in  any  proceeding/'  Such  is  our  ('ode, 
in  section  1,  chapter  71).  All  concede  that  this  legislation 
wrought  a  change,  but  how  far  is  the  question.  Broad  as 
is  this  language,  and  broad  as  is  the  language  of  the  sylla- 
bus in  Moore  v.  llarpet\  27  AY.  Ya.  tt(>2,  that  in  partition 
cognizance  may  be  taken  by  courts  of  equity  of  "all  ques- 
tions of  law  affecting  the  legal  title  that  may  arise  in  the 
proceeding,  such  as  removing  a  cloud  from  the  title,  or 
passing  upon  an  adverse  claim, ^  1  am  not  of  opinion  that 
either  means  to  transfer  from  the  law  court  into  equity  the 
title  of  a  total  stranger  to  the  party  asking  partition, — a 
title  foreign  and  hostile  to  the  title  under  which  the  plain- 
tiff claims;  a  different  title.  For  instance,  a  number  of 
heirs  of  a  dead  man,  suing  for  partition  of  his  lands  among 
themselves,  could  not  bring  into  that  suit  one  not  an  heir, 
nor  claiming  the  share  of  an  heir,  but  claiming  a  title  dis- 
tinct from  that  of  their  father,  ami  hostile  to  it,  because 
it  covered  a  part  or  all  of  their  land.  I  can  see  that  it 
would  be  desirable  to  do  so,  for  the  reason  that,  if  they 
have  partition  without  settling  that  adverse  claim,  it  may 
be  found  years  later  to  be  valid,  and  take  the  land  of  one 
of  the  parceners,  and  that  parcener  would  have  to  ask  the 
others  to  give  him  land  to  make  up  his  lost  share,  when 
that  could  not  be  done,  because  of  sales  to  bona  fide  pur- 
chasers for  value.  Still,  I  have  no  idea  that  these  parcen- 
ers can  bring  this  stranger  into  their  partition  suit,  and 
there  try  his  title,  because  there  is  no  privity,  but  only 
hostility,  between  them,  and  it  would  make  the  suit  mul- 
tifarious, as  bringing  into  their  suit  a  man  and  matter  dis- 
tinct from  their  rights  as  among  themselves  involved  in 
the  suit.  Worse  still,  it  would  deprive  that  man  of  his 
constitutional  right  to  have  his  freehold  estate  in  land  tried 
by  a  jury.  I  see  that  in  laying  down  broadly  the  power  of 
equity  in  partition  cases  to  pass  on  questions  of  title  under 
the  statute,  in  llmhon  v.  Putney,  14  W.  Ya.  501,  the  Court 
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says  that  courts  of  equity  must  observe  the  general  rules  of 
practice  in  equity  for  the  purpose  of  ascertaining  facts  by  a 
jury  or  otherwise,  as  may  be  most  proper,  thus  contempla- 
ting a  jury  trial  on  the  question  of  title;  and,  if  I  could 
see  that  a  court  of  equity  possessed  power  to  have  a  jury 
in  such  a  case,  I  might  be  more  inclined  to  give  the  statute 
so  broad  a  construction,  though  still  I  would  not  think  it 
was  intended  to  bring  into  a  suit  for  partition  adverse 
titles  held  by  total  strangers.  But  I  find  that  Code  c, 
Itfl  s.  4,  prohibits  a  chancery  court  from  directing 
an  issue  except  where  there  is  conflict  in  evidence;  and 
section  5  of  chapter  181,  giving  power  to  a  court  to 
have  an  issue  tried  or  an  inquiry  of  damages  made 
by  a  jury,  is  in  words  limited  to  law  cases,  and  section  8, 
chapter  121,  is  confined  to  motions;  and  I  know  of  no  stat- 
ute authorizing  such  a  land  trial  by  jury  in  equity.  Oould 
it,  however,  direct  an  issue  on  the  title,  as  under  old  prac- 
tice it  has  done  where  there  is  conflict  of  evidence?  I  am 
doubtful  as  to  this.  So  I  do  not  think  the  stranger's  ad- 
verse title  can  be  brought  into  a  suit  in  equity  for  parti- 
tion. But  the  statute  made  some  change,  as  all  concede. 
What  change?  Just  enough  to  enable  courts  of  equity,  in 
proper  partition  cases,  to  do  what  they  could  not  do  before 
the  statute;  that  is,  pass  on  the  legal  right  of  any  one 
claiming  participation  in  the  common  subject,  and,  in  do- 
ing so,  to  inquire  into  all  questions  touching  his  legal  title 
to  the  share  claimed  by  him, — to  inquire  into  that  claim 
or  title  which,  if  valid,  would  entitle  him  to  share  in  the 
farm;  not  to  examine  title  of  a  stranger  who  could  not 
come  into  the  partition,  even  though  his  title  be  found 
valid.  The  person  thus  brought  in,  and  compelled  to  sub- 
mit his  title  to  equity  hearing,  must  be  one  having  himself 
a  share  in  the  farm,  or  some  one  claiming  under  one  who 
had  a  share  with  the  plaintiff.  In  other  words,  the  suit 
must  be  a  suit  for  partition  of  the  farm  among  those  who 
own  it, — a  partition  suit ;  and  in  it  the  court  can  deter- 
mine all  manner  of  questions  bearing  on  the  right  of  the 
parties  claiming  under  the  same  title  to  shares  in  it.  One 
of  the  several  co-parceners  may  have  sold  his  share  to  sev- 
eral contesting  parties.  He  may  have  had  it  sold  from  him 
by  creditors.  In  many  ways  there  may  be  contesting 
claims  as  to  his  interest,  depending  on  doubtful  questions 
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of  law  and  fact.  The  question  arises,  to  whom  shall  that 
share  be  allotted?  Before  the  act,  chancery  could  not  go 
on  with  the  case,  and  the  parties  had  to  go  into  a  law  court 
to  test  the  matter  of  who  is  entitled  to  that  share;  but, 
under  the  act,  equity  can  now  do  this.  That  was  the  lame- 
ness in  equity  which  the  statute  was  aimed  to  cure, — the 
evil  to  be  remedied.  Never  was  it  designed  to  make  an 
ejectment  out  of  a  partition  suit  to  the  extent  of  trying 
separate  titles,  without  relation  or  kinship  to  each  other. 
If  a  cloud,  by  adverse  title,  hangs  over  the  common  prop- 
erty, which  may,  after  partition,  take  the  share  allotted  to 
one,  and  disarrange  the  partition,  the  joint  owners  must 
be  prudent  to  sue  their  adversary,  and  settle  his  title  be- 
fore making  partition;  for  they  have  no  right  to  bring  him 
into  chancery,  and  rob  him  of  trial  by  jury,  in  violation  of 
that  provision  of  Moyna  ('hart a  incorporated  in  our  bill  of 
rights:  uIn  suits  at  common  law,  where  the  value  in  con- 
troversy exceeds  twenty  dollars,  exclusive  of  interest  and 
costs,  the  right  of  trial  by  jury,  if  required  by  either 
party,  shall  be  preserved."  ('oust.  art.  Ill,  Sec.  J8.  Such 
is  the  construction  of  this  statute  in  Virginia  given,  with- 
out discussion,  in  the  late  case  of  IylUow  v.  Improvement 
Co.,  (Va.)  28  S.  E.  :*2,  holding  that  defendant  cannot  de- 
feat plaintiff's  right  to  have  his  legal  right  settled  in  a 
suit  for  partition  by  merely  denying  plaintiff's  right  to 
partition,  and  holding  adversely  to  him,  where  defend- 
ant's grantor  was  a  co-parcener  with  the  plaintiff".  But 
that  case  repudiates  the  broader  construction  that  anybody 
holding  any  adversary  title  may  be  forced  to  submit  his 
right  to  adjudication  in  equity. 

Even  under  the  construction  of  the  statute  here  given,  it 
may  be  said,  not  without  some  force,  that  the  said  clause 
of  the  constitution  is  broken  when  we  bring  into  equity 
a  party,  and  try  his  legal  right  to  a  share  in  the  farm  by  a 
chancellor,  instead  of  a  jury,  although  he  did  derive  his 
right  from  one  who  claimed  that  share  as  co-parcener.  He 
says  he  claims  a  freehold  estate  in  land,  and  if  there  is 
any  instance  where,  next  to  a  trial  of  life  or  liberty,  a 
man  is  entitled  to  a  jury,  it  is  where  one  is  to  be  de- 
prived of  his  land, — his  home.  Confessedly,  before  the 
statute,  equity  could  not  try  his  title.  He  could  be  de- 
prived of  his  freehold  only  by  a  judgment  of  his  peers; 
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and  can  the  legislature,  by  thus  widening  the  jurisdiction 
of  equity,  and  enabling  it  to  try  without  jury  what  be- 
fore it  could  not,  take  from  him  his  right  to  a  jury?  In 
Till  men  v.  Marnh*  (>7  Pa.  St.  508,  it  is  asserted  that  an  act 
of  assembly  transferring  any  part  of  the  jurisdiction 
of  the  common-law  courts  to  a  court  of  chancery 
would  be  unconstitutional.  Coal  (1o.  v.  Saotrden^  42 
Pa.  St.  488,  holds  that  jurisdiction  in  equity  cannot,  under 
statutory  amendments  or  proceedings,  be  extended  by  leg- 
islation to  embrace  matters  which,  at  the  adoption  of  the 
constitution,  were  common-law  rights,  and  within  the  ex- 
clusive jurisdiction  of  common-law  courts,  so  as  to  cut  off 
trial  by  jury.  See  that  case  in  82  Am.  Dec.  530,  and  note. 
In  labor  v  Cook\  15  Mich.  322,  it  is  held  that  an  act  giving 
right  to  file  a  bill  to  quiet  title  would  be  unconstitutional 
as  applied  to  one  in  possession;  that  as,  in  civil  cases  at 
law,  provision  was  made  for  jury  trial,  but  none  in  chan- 
cery, except  in  special  cases  of  issues  out  of  chancery, 
merely  to  satisfy  and  guide  the  conscience  of  the  court,  a 
provision  for  trial  of  a  case  in  the  nature  of  ejectment, 
without  provisions  for  a  jury,  would  be  void.  This  doc- 
trine is  clearly  asserted  in  Donahue  v.  Jfeister,  88  0al.  J21, 
(25  Pac.  10<W).  See  Appeal  of  Fritbee.  88  Pa.  St.  144; 
Appeal  of  Barclay*  1)3.  Pa.  St.  50.  This  principle  seems 
plain,  the  difficulty  lying  in  its  application.  It  is  not  so 
easy  to  see  that  the  statute,  even  under  the  limited  con- 
struction here  given  it,  is  not  repugnant  to  the  constitu- 
tion, because,  if  we  give  it  any  effect,  it  must  bring  to  trial 
by  the  chancellor  alone  rights  which  before  its  passage 
were  only  triable  at  law.  Hut  we  must  not  hold  an  act 
unconstitutional  unless  it  is  so  plainly  so  that  no  escape  is 
left.  The  Virginia  supreme  court,  in  Pillow  v.  Improve- 
ment Co.i  23  S.  E.  32,  has  held  the  statute,  so  construed, 
constitutional. 

The  well  settled  principal  is  that  as  equity  proceeds 
without  jury,  where  any  subject  was  within  its  jurisdiction 
at  the  time  of  the  adoption  of  the  constitution  giving  jury 
right,  the  guaranty  of  jury  trial  in  the  constitution  will 
not  apply  to  equity  cases.  To  do  this  would  emasculate 
the  vigor  and  utility  of  equity  jurisdiction.  The  makers 
of  the  constitution,  well  aware  that  equity  exercised  an 
immense    jurisdiction    without    jury,    not    only   did   not 


Digitized  by  CjOOQ IC 


34  Davis  ?\  Settle  et  ah 

abolish  it,  or  provide  for  jury  trials  in  such  courts,  but 
expressly  retained  such  courts,  with  plain  intent  that  they 
should  go  on  wielding  their  powers  according  to  the  prac- 
tice of  centuries,  without  jury  trial.  In  the  clause 
guarantying  jury  trial,  they  used  the  limiting  words  "in 
suits  at  common-law."  This  does  not  mean  that  a  matter 
in  which  right  to  the  jury  had  existed  before  the  constitu- 
tion may,  by  legislation,  be  transferred  to  a  court  of 
equity,  and  the  party  deprived  of  a  jury,  merely  because 
it  does  not  arise  in  an  action  at  law,  but  it  refers  to  mat- 
ters before  the  constitution  triable  by  jury.  Opinion  in 
Harlow  v.  Daniel*)  25  \V.  Va.  512.  But  this  limitation  in 
the  language  of  the  guaranty  does  not  mean  that  in 
every  trial  of  property  there  shall  be  a  jury,  though  de- 
pendent on  fact.  It  means  that  the  jury  right  shall  apply 
only  in  those  matters  or  instances  in  which  at  the  date  of 
the  adoption  of  the  constitution,  the  right  to  demand  a 
jury  existed,  not  in  those  matters  which  up  to  that  date 
fell  within  the  known  jurisdiction  of  equity  jurisprudence. 
Opinion  in  Harlotry.  Daniel*,  25  W.  Va.  512;  Sedgw.  St. 
&  Const.  Law,  note  48.(5.  See  note,  page  188,  to  Steamboat 
Co.  v.  Robert*)  48  Am.  Dec.  178.  This  note  is  a  learned 
and  elaborate  discussion  of  the  jury  right  in  all  its  phases. 
Now,  when  West  Virginia  was  formed,  and  when  both  her 
Constitutions  were  adopted,  this  statute  giving  equity  courts 
power  in  partition  to  pass  on  legal  title  was  in  force,  and 
thus  courts  of  equity  at  that  date  exercised  this  power, 
and  these  Constitutions  did  not  abolish  it.  True,  before 
that  statute  the  Virginia  bill  of  rights  of  1776  and  the 
constitution  of  1880  contained  this  guaranty:  but  the  Vir- 
ginia court  in  Pillow  v.  Improvement  <V>.,  28  S.  E.  82,  did 
not  regard  that  fact  as  material,  but  said  that  as,  since  the 
enactment  of  the  statute  of  J849,  the  constitution  of  1851 
was  adopted,  and  this  power  was  exercised  in  equity  under 
the  act  before  that  constitution,  it  was  not  unconstitutional. 
So,  though  for  more  than  a  century  there  has  not  been  a 
moment  of  time  when  this  guaranty  of  jury  trial  was  not 
in  our  constitutional  law,  still,  as  the  statute  antedates 
the  formation  of  this  state,  we  can  say  that,  before  our 
Constitution  was  adopted,  it  was  an  acknowledged  power 
of  a  court  of  equity.  I  suppose  it  enough  to  say  it 
existed  at  the  adoption  of  the  present  Constitution,  and 
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the  presence  of  the  jury  clause  in  prior  Constitutions  is  not 
controlling.  For  this  reason,  if  for  no  other,  the  statute 
is  valid. 

Then,  construing  the  statute  as  above  indicated,  has 
this  case  shelter  in  a  court  of  equity  under  the  head  of 
partition?"  I  do  not  think  it  has.  True,  as  against  Settle, 
Davis  shows  right  to  partition;  but  he  brings  in  Ix>w  and 
the  coal  company.  The  bill  does  show  that  the  plaintiff* 
was  entitled  to  half  the  tract  conveyed  by  Settle  to  him, 
leaving  Settle  owner  of  the  other,  and  states  in  a  very 
obscure  way  that  Low  and  Settle  claim  an  interest,  and 
that  the  coal  company  claims  an  undivided  half,  and  then 
states  that  they  may  be  entitled  to  Settle's  half,  and  calls 
on  them  to  say.  I  suppose,  as  deriving  this  half  from 
Settle,  they  would  be  tenants  in  common  with  Davis, 
and  properly  in  court  for  partition,  and  any  kind  of  con- 
troversy as  to  the  right  of  Low  and  the  company  could  be 
settled.  Davis  would  have  right  to  have  a  partition  bind- 
ing on  all,  and  not  a  partition  binding  only  on  Settle.  So 
far  Low  and  the  company  are  properly  parties.  But  the 
answer  of  the  coal  company  repudiates  ownership  in  itself 
of  the  land  in  which  Davis  has  an  interest,  and  claims 
only  as  tenant  of  Low.  This  em\s  the  matter  of  partition 
as  to  the  company,  based  on  the  idea  that  it  is  co-owner 
with  Davis  by  right  derived  from  Settle  by  said  deed. 
The  tract  conveyed  by  Settle  to  the  company  is  a  different 
tract  from  that  claimed  by  Davis.  Davis'  bill  so  asserts. 
Next  as  to  Low :  Low's  answer  repudiates  any  ownership 
derived  under  Settle,  and  sets  up  a  right  derived  by  deed 
from  the  trustees  of  Agnes  Peyton  and  Mrs.  P.  This  right 
in  Low  gives  no  part  ownership  in  the  Settle  land  to 
enable  us  to  say  Low  owned  part,  and  Davis  part,  but,  if 
anything,  gives  Low  the  entirety.  It  has  no  kinship 
with  Davis'  claim  further  than  the  two  claims  are  to  land 
originally  vested  in  Sarah  Stuart,  she  having  sold  fifty 
acres  to  Huse,  and  Huse  to  Settle,  and  Settle  half  of  it  to 
Davis;  while  a  large  tract  came  to  Mrs.  Peyton,  as  child 
of  Sarah  Stuart,  and  was  by  her  conveyed  entirely  to  Low. 
It  is  a  hustle  claim.  There  is  not  a  shadow  of  community 
of  interest  between  Low  and  Davis.  In  truth,  the  plain- 
tiff's amended  bill  shows  an  adverse  title.  It  says  that 
any  pretense  of  claim  by  the  coal  company  or  Low,  under 
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the  Peyton  deed  to  Low,  to  the  Settle  land,  claimed  by 
Davis,  is  unfounded,  because  that  was  excepted  from  it. 
Instead  of  showing,  as  a  partition  bill  must,  a  common 
title,  a  community  of  interest,  it  calls  on  the  company  to 
show  its  claims,  under  its  deed  from  Settle,  for  the  land 
conveyed  by  Price  to  Settle,  and  by  him  to  the  Company, 
or  otherwise,  and  to  say  whether  under  or  against  the 
Settle  title.  Its  construction  as  a  whole  shows  no  com- 
munity, but  hostility,  of  interest  and  claim.  The  fact  of 
hostile  claim  by  defendant  speaks  out  on  reading  the  bills. 
The  amended  bill  alleges  two  actions  of  ejectment  between 
the  two,  as  hostile  titles.  What  equity  exists  between 
Davis  and  Low  or  the  company?  No  equity  arising  out  of 
community  of  interest.  Where  two  own  land,  there  is  an 
equity  between  them,  giving  right  to  partition.  Right  to 
partition  pre-supposes  a  community  of  interest  in  the 
estate,  else  there  is  no  right  to  partition.  The  defendants 
do  not  claim  as  joint  owners  with  plaintiff,  nor  under  any 
one  who  was  joint  owner  with  him,  or  with  any  under 
whom  he  claims.  With  whom  were  these  defendants  ever 
joint  owners?  There  never  was  a  common  seisin  between 
them  and  any  one  else.  They  claimed  and  entered,  claim- 
ing an  entirety. 

Though  jurisdiction  cannot  be  sustained  under  partition, 
can  it  be  sustained  under  that  head  of  equity  jurisdiction 
exercised  to  remove  cloud  over  title?  The  bill  is  not- 
framed  with  that  view.  It  is  sought  to  be  sustained  as  a 
suit  for  partition,  praying  only  for  that,  although  in  all 
its  features  and  in  its  entire  cast  it  sets  up  two  hostile 
claims  of  title.  It  does  not  set  up  matter  to  bring  it  under 
the  jusisdiction  of  equity  to  remove  cloud  from  title  to 
realty.  It  lacks  an  allegation  indispensable  to  bring  it 
under  this  head.  It  does  not  say  that  the  plaintiff  is  in 
possession,  and  ask  the  court  to  remove  a  cloud,  but  says 
the  defendant  company  is  in  actual  possession.  Equity 
will  not  try  conflicting  titles  to  land,  unless  it  is  incidental 
in  administering  relief,  under  some  known  head  of  equity 
jurisdiction:  and,  to  bring  a  suit  under  the  known  head  of 
jurisdiction  to  remove  cloud  from  title,  the  plaintiff  must 
be  in  possession,  for,  if  not  in  possession,  he  may  sue  at 
law  in  ejectment.  That  equity  will  not  settle  title  or 
bounds  of   land   between  adverse  claimants  is  settled  by 
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a  multitude  of  cases.  Steady  v.  Baker,  18  Graft.  880; 
Stuart  x.  Coalter,  4  Hand.  (Va.)  74;  Lanye  v.  Jonex,  o 
Leigh,  192;  /////  v.  Procter,  10  \V.  Va.  59;  fVw/yj  v. 
Kemhle.  20  W.  Va.  008.  Equity  lias  a  distinctive  juris- 
diction to  remove  cloud  from  title  to  land  in  certain  cases, 
in  and  of  itself,  independent  of  other  "rounds  for  jurisdic- 
tion. Story,  Eq.  Jur.  gg  094,  (MM),  7<M);  2  Am.  cV  Eng. 
Enc.  Law,  21)8;  Appeal  of  Dull,  118  Pa.  St.  510,  (0  Atl. 
540) ;  8  Pom.  Eq.  Jur.  §  1898;  note  to  Helden  v.  Helden 
(Md.)  45  Am.  St.  874,  (81  Atl.  500) ;  DeCatnp  v.  Co malum, 
20  W.  Va.  889.  That,  to  give  a  party  jurisdiction  in 
equity  based  alone  on  the  ground  that  it  is  a  suit  to  re- 
move cloud  from  title,  he  must  be  in  possession,  and  the 
bill  so  allege,  see  Christian  v.  V<tnce,  41  \Y.  Va.  754  (24 
S.  E.  590) ;  Clayton  v.  Iiarr,  84  W.  Va.  290  (12  S.  E.  704) ; 
Helden  v.  Helden  (Md.)  45  Am.  St.  871,875,  (81  Atl.  500), 
and  United  States  cases  just  below.  The  plaintiffs  bills 
show  only  equitable  title  in  him.  Under  decisions  of  the 
United  States  Supreme  Oourt,  that,  too,  is  a  bar  against 
this  suit,  as  one  to  remove  cloud.  In  Front  v.  Spitlet/,  J 21 
U.  S.  552,  (7  Sup.  Ut.  1129),  Justice  Gray,  delivering  the 
unanimous  opinion  of  the  court,  says  :  "'Under  the  juris- 
tion  and  practice  in  equity,  independently  of  statute,  the 
object  of  a  bill  to  remove  a  cloud  upon  title,  and  to  quiet 
the  possession  of  real  estate,  is  to  protect  the  owner  of  the 
legal  title  from  being  disturbed  in  his  possession,  or 
harassed  by  suits  in  regard  to  that  title;  and  the  bill  can- 
not be  maintained  without  clear  proof  of  both  possession 
and  legal  title  in  the  plaintiff.  Alexander  v.  Pendleton,  8 
('ranch,  402;  Peirsoll  v.  Elliott,  0  Pet.  95;  Orton  v.  Smith, 
18  How.  208;  Crw*  v.  Bereham,  1  Black,  852;  Ward  v. 
Chamberlain,  2  Black,  480.  As  observed  by  Mr.  Justice 
Greer  in  Orton  v.  Smith  :  "Those  only  who  have  a  clear, 
legal,  and  equitable  title  to  land,  connected  with  posses- 
sion, have  any  right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace,  or  dissipate  a  cloud  on  the  title.' 
18  How.  205.  A  person  out  of  possession  cannot  maintain 
such  a  bill,  whether  his  title  is  legal  or  equitable;  for  if  his 
title  is  legal  his  remedy  at  law,  by  action  or  ejectment,  is 
plain,  adequate,  and  complete  ;  and,  if  his  title  is  equitable, 
he  must  acquire  the  legal  title,  and  then  bring  ejectment. 
L\  S.  v.    Witeon,  1 18  U.  S.  80,  (0  Sup.  Vt.  991) ;  ftw//  v. 
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Gregg,  118  lT.  S.  550,  (5  Sup,  (1t.  681)."     Same  in  Allen  v. 
//*»**,  186  U.  S.  800,  (10  Sup.  Ct.  9B1). 

At  one  time  I  thought  that  as  the  bill  alleged  no  legal 
title  in  the  plaintiff,  and,  not  being  able  to  maintain 
ejectment  on  a  merely  equitable  title,  he  could  sustain 
this  suit  as  one  to  remove  cloud,  though  not  in  possession, 
being  led  to  that  opinion  by  note  to  section  1899,  8  Pom. 
Eq.  Jur.,  and  note  to  Helden  v.  Heldvn  (Md.)  45  Am.  St. 
876,  (81  Atl.  506) ;  but  more  careful  investigation  has  satis- 
lied  me  that  the  law  is  not  there  correctly  stated.  The 
cases  they  cite  will  not  support  their  broad  statement, 
though  a  good  many  do  contain  points  in  their  syllabi  that 
are  broad  and  are  well  calculated  to  mislead;  but,  when 
scrutinized;  the  cases  will  be  found  to  be  such  as  to  justify 
equity  jurisdiction  by  some  feature  falling  under  known 
and  acknowledged  grounds  of  jurisdiction,  as  to  enforce  a 
trust  for  title,  or  cancel  a  deed  procured  by  fraud,  or  the 
like,  some  equity  subsisting  between  the  parties  calling 
for  relief  in  chancery,  but  that  is  not  the  jurisdiction 
based  on  the  separate,  distinct  grounds  spoken  of  above, 
— that  is,  removal  of  cloud  over  title.  As  I  stated  above, 
chancery  will  not  entertain  a  suit  to  settle  title  or  bounds 
of  land,  unless  it  is  incidental  in  administering  relief  under 
some  known  head  of  jurisdiction.  But  the  exception  is  as 
well  fixed  as  the  rule.  Where  there  is  any  equity  between 
the  parties  to  give  jurisdiction  under  a  legitimate  head,  it 
will  try  land  titles,  as  it  will  other  matters  falling  in  its 
way  in  exercising  its  legitimate  jurisdiction.  That  is  noth- 
ing but  the  old  rule  stated  in  Crexap  v.  Kenthle,*liS  W.  Va. 
608,  "that  equity  has  no  jurisdiction  to  settle  title  or 
boundary  of  land  when  the  party  has  no  equity  against 
the  party  holding  the  land."  Lange  v.  Joiw.h^  Leigh,  192. 
He  must  have  an  equity  against  the  adverse  claimant;  no 
one  else  will  do.  Stuart  v.  Coalt<>i\  4  Hand.  (Va.)  79. 
How,  then,  can  one  holding  only  equitable  title4  got  relief 
against  one  holding  adverse  claim  in  possession?  He  must 
get  legal  title,  or  sue  in  the  name  of  those  under  whom  he 
claims  having  legal  title.  Davis  had  adequate  relief  by 
ejectment.  He  could  sue  in  the  name  of  the  heirs  of 
Huse's  vendors.  I  think  he  could  sue  in  his  own  name. 
Why?  If  the  deed  from  the  IVytons  to  Low  did  not  ex- 
clude the  Huse  land,  while  it  is  true  the  statute  did  not 
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run  against  those  who  sold  to  II use,  yet,  if  they  were  suing 
Settle  in  ejectment,  would  not  a  possession  of  fifty  years 
create  the  presumption  of  a  grant  from  them,  and  thus  bar 
even  them?  Hale  v.  Marx/iall,  14  Gratt.  480,  494: 
Matthew  v.  Burton*  17  (Jratt.  812.  If  it  would,  it  would 
bar  Low,  if  he  sued  as  a  lei  nee  of  the  Peytons.  But  if  the 
deed  to  Low  excepted  the  Huse  land,  as  it  did,  then  against 
Low,  a  stranger,  that  great  possession  would  cover  the 
statutory  period  live  times,  and  create  and  vest  legal  title 
in  Settle,  on  which  Davis  could  sue  anybody  in  possession. 
That  possession  per  ae  made  legal  title.  Garrett  v.  Itam- 
*ey,  2(5  W.  Va.  845;  B'tcknell  v.  Comntoek*  118  l\  S.  150,  (5 
Sup.  (1t.  800) ;  2  Minor,  Inst.  402;  Hutch.  Land  Litles,  287, 
288.     So  I  conclude  there  is  no  jurisdiction  in  equity. 

I  fail  to  see  how  the  coal  company's  purchase  of  Settle 
can  operate  to  make  Low  a  co-owner  with  Davis,  or  give 
them  a  common  seisin.  The  coal  company  was  only  Low's 
tenant,  not  his  agent  to  do  this  act.  In  this  act  it  was  act- 
ing only  for  itself,  so  far  as  we  know.  How  is  it  i)ossible 
that  its  purchase  of  Settle  could  operate  to  suddenly  turn 
Low  from  a  hostile  claimant  against  both  Settle  and  Davis 
into  a  co-owner  with  Davis,  so  as  to  give  equity  jurisdic- 
tion? If  a  tenant  can  thus  affect  his  landlord,  merely  be- 
cause he  is  tenant,  without  proof  of  agency  so  to  do,  the 
rights  of  the  landlord  are  at  the  mercy  of  the  tenant. 
We  should  not  presume  an  authority  of  such  gravity.  To 
do  this  is  to  make  Low  guilty  of  fraud  in  purchasing  of 
Settle  with  notice  of  Davis1  rights,  and  so  make  Low 
a  trustee,"  as  if  he  held  title  for  Davis,  when  Settle 
passed  no  title  to  Low,  and  on  this  theory  erect  equity  ju- 
risdiction. The  coal  company,  taking  title,  if  it  had  ac- 
quired this  land  from  Settle,  could  be  said  to  be  trustee 
for  Davis,  and  title  be  followed  into  its  hands;  but  why 
make  a  trustee  of  Low  when  Settle  passed  no  title  to  him 
to  justify  jurisdiction  in  equity  to  follow  title  into  his 
hands?  He  has  nothing  to  follow.  Shall  we  assume — 
merely  assume — that  the  coal  company  really  purchased 
for  Low's  benefit?  It  amounts  to  this:  You  are  a  hostile 
claimant  of  land,  and  your  adversary  sells  half  to  a  third 
party;  and  then  a  tenant  on  your  land  buys  for  himself 
the  whole  land  from  your  adversary,  with  notice  of  his  sale 
to   the   third   party.     Instantly,   from   the   mere  force  of 
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your  tenant's  act,  you  are  converted  from  the  character  of 
an  adversary  to  your  competitor  and  his  vendee,  and  are  a 
co-owner  with  that  vendee  and  a  fraudulent  purchaser  and 
trustee  holding  for  him:  and  therefore  equity  has  juris- 
diction  to  entertain  the  third  man's  suit  for  partitition  on 
account  of  your  supposed  seisin  in  common  with  him,  and 
also  because  you  are  purchaser  of  his  rights  with  notice: 
and  equity -will  follow  the  title  into  the  tenant's  hand,  and 
take  it  from  him,  and  take  your  adverse  title,  too, — the 
one  you  held  before  your  tenant  bought  your  old  enemy's 
title.  I  do  not  realize  the  force  of  this  position.  This  is 
the  basis  of  equity  jurisdiction,  as  I  understand  Judge 
Dent,  and  not  the  fact  that  the  claims  of  all  came  from  a 
common  source,  Mrs.  Stuart.  It  is  to  be  added,  however, 
that  Settle  did  not  covey  to  the  coal  company  this  tract, 
in  which  Davis  has  taken  an  interest,  but  a  separate  tract, 
that  conveyed  by  Price  to  Settle.  How,  then,  could  even 
Settle,  much  less  Low,  become  co-owner  with  Davis  in 
other  land  by  reason  of  such  conveyance? 

If  there  were  no  jurisdiction  in  equity,  it  would  be 
proper  to  decide  nothing  else:  but  as  the  majority  holds 
there  is,  I  shall  refer  to  other  points  raised  in  the  case,  in 
which  I  understand  other  members  of  the  Court  to  concur. 

A  second  point  made  by  appellant's  counsel  is  that  the 
contract  between  Stuart  and  Huse  is  void  for  uncertainty. 
But  it  has  been  executed  and  purged  of  uncertainty  by 
conveyance  from  Settle  to  Davis:  and  a  stranger  to  it  can- 
not set  up  its  uncertainty.  And  Low  and  the  coal  com- 
pany, under  his  right,  do  not  own  the  land  within  it,  as  it 
was  settled  in  the  case  of  Lotr  v.  Nc///r,  :V1  W.  Va.  (>00,  (<) 
S.  E.  1)22),  that  the  deed  from  Agnes  Peyton  to  Low  did  not 
include  the  land  within  that  contract.  The  opinion  in  that 
case  so  states,  and  because  that  deed  did  not  include  this 
land,  and  thus  Low  had  not  legal  title,  a  verdict  and  judg- 
ment in  his  favor  were  set  aside;  and  so  that  matter  was 
directly  adjudicated,  as  is  logically  and  unavoidably  de- 
ducible  from  the  judgment  rendered  by  this  Court. 

A  third  point  made  by  appellant's  counsel  is  that  the 
agreement  between  Davis  and  Settle  is  void  for  champerty. 
I  think  it  is  champcrtous.  Eut  who  sets  up  its  vice?  The 
coal  company,  an  utter  stranger  to  it.  While  Davis  could 
not  enforce  it  against  Settle,  if  Settle  resisted,  a  stranger 
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cannot  set  up  this  defense,  as  "the  taint  of  champerty  only 
invalidates  contracts  as  between  parties  to  the  champerty." 
1  Whart.  Cont.  g  421);  Courtright  v.  Rum*,  IS  Fed.  :*17, 
and  Judge  Thompsoirs  elaborate  note,  page  iV2\\\  \\  Am.  & 
Eng.  Enc.  Law,  S().  As  will  be  seen  in  Judge  Thompsoirs 
note,  this  old-time  doctrine  of  champerty  is  discounte- 
nanced and  obsolete  in  many  states,  and  its  principles  are 
greatly  relaxed.  While  the  common  law  under  which  it 
exists  yet  keeps  it  alive  here,  we  should  certainly  not  widen 
its  scope,  so  as  to  let  third  parties  avail  themselves  of  it. 
Settle,  the  only  one  prejudiced  by  it,  has  waived  it  by  con- 
veying, in  pursuance  of  the  contract,  to  Davis.  We  can- 
not cancel  it  now.     2  Pom.  Eq.  Jur.  gg  029,  98(). 

A  fourth  point  made  by  appellant's  counsel  is  that  neither 
the  personal  nor  real  representatives  of  Sarah  Stuart  or 
Seth  Huse  are  parties.  What  matters  this  to  the  coal  com- 
pany or  Low?  They  did  not  own  the  land  to  be  affected 
by  any  back  purchase  money  or  want  of  legal  title.  No 
specific  performance  was  being  enforced  against  it,  to  en- 
able it  to  call  for  parties  representing  the  purchase  money 
or  title.  It  was  not  a  suit  for  specific  performance.  It 
was  a  suit  to  divide  the  land  between  Davis  and  Settle, 
and  the  coal  company  was  made  a  party,  as  setting  up  a 
title  to  the  whole  under  Settle,  or  in  some  way.  I  do  not. 
see  how  the  matter  of  whether  Settle  had  paid  purchase 
money  to  Huse,  or  Huse  to  Stuart,  or  whether  legal  title  was 
yet  in  Stuart's  heirs,  was  material  to  the  coal  company, 
from  its  relation  to  the  case. 

Another  point  made  by  counsel  against  the  decree  is  its 
denial  of  compensation  to  the  coal  company  for  improve- 
ments put  on  the  property.  I  need  here  consider  this 
point  only  as  to  Davis.  (1an  he  be  charged  with  improve- 
ments? He  cannot.  There  is  no  evidence  as  to  improve- 
ments. The  answer  asserts  that  they  were  made,  and  of 
the  value  of  thirty  thousand  dollars,  but  the  replication 
traverses  this  and  thus  calls  for  proof.  There  is  an  amen- 
ded bill,  which  admits  the  making  of  improvements,  but 
for  which  we  could  not  say  there  were  any.  When  put 
there  we  do  not  know;  but  certainly  after  Davis'  contract 
had  been  recorded,  after  the  coal  company's  agent  had 
actual  knowledge  of  it,  after  this  Court  had  determined 
that  Low,  the  landlord  of  the  company,  had  no  title  to  the 
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laud;  and  it  must  have  been  after  the  commencement  of 
this  suit,  wholly  or  largely.  Not  only  had  the  coal  com- 
pany knowledge  of  facts  sufficient  to  put  it  on  inquiry  as 
to  Davis'  right,  but  had  actual  notice  of  it,  was  not  a  bona 
fide  purchaser  as  to  him,  and  hence  it  could  not,  when  it 
put  improvements  there,  have  believed  its  title  good. 
They  were  made  with  eyes  open  to  bad  title.  So  clearly 
and  fully  has  the  law  been  stated  on  this  subject,  that  it 
would  be  useless  to  restate  it  here.  Under  our  decisions 
no  compensation  can  be  given  for  these  improvements. 
Hall  v.  Hall,  M)  W.  Va.,  770  (5  S.  E.  20O) ;  Damon  v. 
Grow,  20  W.  Va.  m)\  ( 1  S.  K.  5(54) ;  Cain  v.  Cox,  20  W.  Va. 
258  (1  S.  E.  208);   MeKhn  v.  Moody*  1  Hand.  (Va.)  58. 

Another  point  is  that  Settle  and  Davis  both  are  estopped 
from  claim  by  the  fact  that  Settle,  under  his  right  to  the 
land  sold  by  Sarah  Stuart  to  Huse,  and  by  Huse  to  Settle, 
had  surveyed  oil  a  certain  boundary  of  fifty  acres,  and  ac- 
cepted a  deed  from  Mrs.  Stuart's  executor  in  satisfaction 
of  his  right  under  the  Huse  contract,  and  now  cannot 
claim  another  tract  in  addition.  We  decided  in  Low  v. 
Settle  that  such  deed  was  not  an  estoppel  upon  Settle,  for 
want  of  power  in  the  executor  to  convey,  and  danger  of 
the  heirs  of  Mrs.  Stuart  avoiding  the  deed,  and  thus  want 
of  mutuality.  If  this  be  not  rex  jadieata,  yet  the  estoppel 
would  operate  in  favor  of  the  heirs,  not  Low,  as  Low  has 
no  claim  to  this  land.  The  coal  company's  right  arose 
long  after  this  conduct  of  Settle,  alleged  as  an  estoppel 
in  pain. 

The  fifth  point  made  against  the  decree  is  that  excep- 
tions to  depositions  were  overruled.  The  exceptions  are 
that  no  sufficient  notice  of  time  and  place  was  given.  It 
is  said  the  state  in  which  Greenbrier  and  Fayette  counties 
are  is  not  given.  Judicial  notice  is  taken  that  they  are  in 
West  Virginia.  A  party  ought  to  be  held  to  know  that. 
I  think  the  service  of  one  notice  as  to  the  coal  company 
not  good ;  but  the  depositions  only  go  to  prove  that  the 
land  involved  in  this  suit  is  the  same  involved  in  the  eject- 
ment of  Low  v.  Settle*  and  some  other  matters,  alleged  in 
the  bill,  not  denied  in  the  answers,  and  otherwise  than  by  the 
depositions  appearing.  If  the  depositions  bo  stricken  from 
the  record,  it  would  not  alter  the  case1.  The  coal  company 
is  the  only  exceptant.     No  matter  to  it  that  notice  was  not 


Digitized  by  CjOOQ IC 


Riley  v.  Jarvis  et  al. 


48 


given  to  others.  Kvidence  of  Davis  and  Settle  is  said  not 
to  he  competent  against  Low,  because  Low  is  dead.  They 
gave  no  evidence  of  any  transaction  or  communication 
personal  with  him. 

Heremed  In  Part  and  Modified. 


CHARLESTON. 

Riley  /'.  Jarvis  et  ah 

(Dext,  JrDUK,  not  Hitting.) 

.Submitted  June  18,  1895— Decided  December  19, 1896. 

1.  Suretyship — Joint  Principals. 

Where  two  persons  si#n  an  obligation  for  the  payment  of 
money,  and  it  is  expressed  in  it  that  one  signs  as  surety,  and 
he  annexes  to  his  signature  the  word  "surety,"  still  both  are 
bound  jointly,     (p.  4o.) 

2.  Plea  Di  no — Declaration — Suretyship. 

In  such  case  the  declaration  need  not  notice  the  surety- 
ship, because  immaterial,     (p.  45.) 

3.  Pleading — Kvidence —  Variance. 

Allef/ata  and  probata  must  correspond.  Where  there  is  no 
count  in  a  declaration  on  the  cause  of  action  shown  by  the 
evidence,  it  is  a  variance,  and  there  can  be  no  recovery,    (p.  46.) 

4.  Pleading — Bill  of  Particulars — Declaration. 

A  bill  of  particulars  filed  with  a  declaration  in  an  action  of 
assumpsit*  under  section  11,  chapter  12f>,  Code,  is  no  part  of 
the  declaration,  and  there  can  be  no  plea  to  it.     (p.  47.) 

5.  Pleading — Declaration — Bill  of  Particulars. 

If  there  be  no  count  in  the  declaration  based  on  the  claim 
specified  in  such  bill  of  particulars,  the  items  it  contains 
cannot  be  proven,  and  no  recovery  can  be  had  therefor,    (p.  47.) 

(>.     Pleading — Res  Judicata — Judgment. 

A  plea  of  res  judicata  must  show  that  the  former  judgment 
was  on  the  merits,     (p.  47.) 

7.     Arbitration — Order  of  Submission — Justice's  Court. 

Where  an  order  is  made  by  consent  in  a  justice's  court, 
submitting  the  matter  in  controversy  to  arbitration,  the  sub- 
mission is  not  revocable,  except  by  order  of  the  justice, 
under  the  statute,  and  that  submission  is  a  bar  to  a  second 
suit  for  the  same  cause,     (p.  47.) 
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8.  Pleapixo — Pleas  in  Abatement — Pleas  in  Bar. 

A  plea  of  such  submission  to  arbitration,  filed  in  a  subse- 
quent action  in  a  circuit  court  on  the  same  cause  of  action, 
must  be  in  abatement,  not  in  bar,  and  comes  too  late  after 
pleas  in  bar  have  been  filed,     (p.  49.) 

9.  Plkadino — Declaration — Trial  Jut.it/ went — Writ  of  Error. 

Where  there  is  more  than  one  count  in  a  declaration,  and  a 
demurrer  is  sustained  and  judgment  for  defendant  as  to  some 
of  them,  and  overruled  as  to  others,  the  judgment  upon  the 
counts  held  bad  is  not  such  final  judgment  as  to  give  a  writ 
of  error  until  the  ease  ends  as  to  the  remaining  counts,    (p.  53.) 

Error  to  Circuit  Court  Taylor  county. 

AsHuitipxit  by  Oscar  F.  Riley  against  (Maude S.  Jarvis  and 
another.  There  was  a  judgment  for  plaintiff,  and  defend- 
ants bring  error. 

Reversed. 

J.  T.  McGraw  and  J.  W.  Mason  for  plaintiff  in  error. 

W.  K.  U.  Dknt  for  defendant  in  error. 

Brannon,  Jidok  : 

Oscar  F.  Hiley  brought  axxtunpsif  in  the  Taylor  county 
Circuit  (1ourt,  and,  judgment  having  been  rendered  against 
the  defendants,  (Maude  S.  Jarvis  and  Granville  E.  Jarvis, 
they  bring  the  case  here. 

The  defendants  demurred  to  the  deela ration  and  each 
count,  and  the  court  sustained  the  demurrer  and  gave 
judgment  upon  such  demurrer  upon  all  the  counts  except 
the  first,  and  overruled  it  as  to  that  count.  The  first  count 
is  the  ordinary  tndehitatuH  axHumpnit  for  goods,  wares,  and 
merchandise  sold  and  delivered.  The  second  is  a  special 
count,  alleging  that  defendants  and  plaintiff'  made  a  writ- 
ten contract  whereby  (Maude  S.  Jarvis  agreed  to  pay  in- 
dividually, out  of  his  own  funds,  to  plaintiff",  ten  dollars 
per  month,  so  long  as  they  should  continue  in  business 
together,  or  so  long  as  the  plaintiff'  should  run  the  business 
in  a  business  like  and  profitable  manner,  as  part  consider- 
ation for  his  time  and  labor  about  the  business;  that 
Granville  E.  Jarvis  executed  the  writing  and  bound  him- 
self equally  with  (Maude  S.  Jarvis,  as  security  for  him; 
and  that  the  plaintiff,   under  the  writing,  carried  on  the 
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business  for  a  certain  specified  time,  for  which  the  defend- 
ants became  bound  to  pay  him  one  hundred  and  twenty 
dollars,  but  they  refused  and  failed  to  do  so,  ete.  The 
third  count  was  Indebitatus  a**ump*lt*  containing;  a  clause 
for  goods  and  chattels  sold,  horses  sold,  work  done,  and 
material  therefor  provided,  and  other  common  clauses. 

Appellants'  counsel  contends  that  there  is  a  misjoinder 
of  counts,  and  this  on  the  idea  that  the  liability  stated  in 
the  second  count  is  against  Granville  E.  Jarvis  only  as 
surety,  while  other  counts  charge  both  Claude  S.  and 
Granville  E.  Jarvis  with  joint  liability.  1  think  there  is 
nothing  in  this  contention.  Where  two  parties,  by  written 
obligation,  bind  themselves  to  pay  another  a  given  sum, 
though  one  sign  with  the  word  "surety"  annexed  to  his 
name,  or  it  be  stated  in  the  writing  that  he  is  surety,  or 
binds  himself  as  surety,  both  are  equally  bound  as  princi- 
pals, so  far  as  it  concerns  the  creditor's  right,  as  they  both 
promise  to  pay  him.  It  is  a  mere  memorandum  to  evidence 
the  fact  that  the  one  is  surety  as  between  the  parties 
bound.  Hunt  v.  Adam**  5  Mass.  858:  Id.,  0  Mass.  519; 
Humphrey*  v.  Crane,  5  (1al.  178;  opinion.  Harris  w 
Brook**  21  Pick.  J 95;  Wll*on  v.  Campbell*  .1  Scam.  493. 
Where  the  surety  does  not  sign  the  note,  but  puts  a  mem- 
orandum at  its  foot  that  he  binds  himself  as  surety  for 
payment  of  the  note,  it  is  the  same.  The  obligation  is 
joint  and  several.  II ant  v.  Aitam**  5  Mass.  858;  Wilson 
v.  Campbell*  1  Scam.  468.  I  do  not  think  the  declaration 
need  have  noticed  the  suretyship  feature,  as  its  omission 
would  have  been  no  variance,  because  immaterial;  and, 
being  in  the  declaration,  it  does  not  have  any  effect,  the 
count  charging  a  joint  liability  notwithstanding  its  pres- 
ence. 

The  defendants  moved  the  court  to  strike  out  the  plain- 
tiffs evidence,  but  the  motion  was  refused.  The  only 
evidence  the  plaintiff  offered  was  the  written  contract, 
and  of  service  under  it  by  the  plaintiff.  That  evidence 
could  not  sustain  the  action,  because  it  presented  a  case 
of  variance  between  allegata  and  probata*  as  the  only 
count  of  the  declaration  remaining  after  action  on  the  de- 
murrer was  that  one  for  goods  sold  and  delivered,  the 
first  count,  and  thus  there  was  no  count  to  justify  evidence 
of  service  performed,  and  the  plaintiff's  evidence  should 
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have  been  stricken  out.  The  case  was  tried,  likely,  under 
a  misconception  that  it  was  the  second  or  special  count, 
for  service  under  the  written  agreement,  that  was  left 
standing  after  the  court's  action  on  the  demurrer:  where- 
as, it  is  said,  and  is  likely,  by  mistake  in  making  up  the 
record,  it  was  the  first  count  only  that  was  left.  We  must 
go  by  the  record.  We  have  no  knowledge  of  fact  by 
which  to  correct  it,  and  no  power  to  correct  it.  The  ac- 
count filed  with  the  declaration  specifies,  as  the  ground  of 
the  plaintiff's  claim,  service  performed  under  the  contract ; 
J>ut  when  the  court,  upon  demurrer,  struck  out  all  of  the 
declaration  under  which  that  account  was  provable,  the 
account  went  out  with  the  count  to  which  it  related,  or 
became  unprovable  under  the  count  remaining.  The  ac- 
count is  nn  part  of  the  declaration.  You  cannot  plead  to 
it.  There  must  be  a  count  in  the  declaration  for  it  to  rest 
upon, — one  suiting  its  nature  under  which  it  may  be 
proved.  So  that  specification  of  account  cannot  shelter 
this  evidence.  It  is  said,  in  brief  of  counsel,  that  the  de- 
fendants ottered  evidence  in  defence,  and  that  this  would 
justify  the  action  of  the  court  in  refusing  to  strike  out  the 
plaintiff's  evidence.  The  record  contains  not  a  scintilla  of 
any  evidence  given  by  defendants.  Whatever  the  fact 
may  have  been  on  the  trial,  we  know  only  the  record. 
Mort»over,  had  there  been  such  evidence,  it  would  not  sus- 
tain the  court's  action;  for,  while  it  is  true  that  a  motion 
to  exclude  the  plaintiff's  evidence  must  be  made  before 
the  defendant  otters  any,  1  suppose  the  case  is  different 
where  it  is  one  of  total  variance  between  allegata  and 
probata,  as  there  is  no  count  at  all  to  rest  the  evidence  on. 
Though  you  have  ever  so  strong  a  case  for  recovery  under 
the  evidence,  you  cannot  recover  without  a  declaration  to 
admit  that  evidence. 

Again,  it  is  said  that  the  defendants  waived  their  de- 
murrer as  to  the  second  count  on  the  theory  that  they 
pleaded  to  it.  The  court  gave  final  judgment  upon  the  de- 
murrer in  favor  of  the  defendants  on  that  second  count, 
and  how  even  a  plea  to  that  specific  count  at  a  subsequent 
term  could  bring  back  that  count  to  the  declaration  I  can- 
not see,  or  how  they  could  waive  their  demurrer.  But  there 
was  no  plea  to  that  second  count  specifically.  The  plea  of 
payment  relied  on  as  such  waiver  was  made  at  a  term  after 


Digitized  by  CjOOQ IC 


Riley  r.  Jakvjs  et  al.  47 

that  at  which  the  court  acted  on  the  demurrer,  and  that 
plea,  so  far  from  being  applicable  to  the  second  count,  was 
applicable  only  to  the  declaration  as  it  then  stood — that 
is,  to  the  lirst  count. 

It  is  argued  that  the  plea  of  payment  is  to  the  account 
tiled  as  a  specification  of  the  plaintiff's  claim,  and  that  is 
for  service,  thus  treating  the  demand  specified  in  it  as  be- 
fore the  court.  (1)  The  plea  is  in  terms  to  the  debt  de- 
manded in  the  declaration.  (2)  There  can  be  no  plea  to  a 
bill  of  particulars.  Abel  I  v.  I  hum  ranee  Co.,  18  W.  Va. 
44M).  (8)  There  could  be  no  such  account  without  a  count 
to  support  it.  But  it  is  said  that,  even  if  the  second  count 
be  treated  as  out  of  the  case,  the  plaintiff  should  have  re- 
covered under  the  first  count  for  goods  sold  and  delivered, 
as  there  was  no  other  plea  than  payment,  which  acknowl- 
edges the  plaintiff's  demand.  This  position  loses  its  force 
when  we  see  that  the  plea  of  notiaxmnnpxlt  to  the  whole 
declaration  was  put  in  at  the  same  time  the  demurrer  was 
entered. 

Appellants  complain  of  the  rejection  of  two  pleas.  One 
was  a  plea  of  re*  judicata,  based  on  a  judgment  of  a  jus- 
tice for  some  cause  in  favor  of  defendants.  It  is  faulty, 
because  it  does  not  in  any  way  show  that  the  dismissal  of 
the  suit  before  the  justice  was  on  the  merits,  so  as  to  be  a 
bar  to  a  second  suit;  for,  if  it  was  a  nonsuit  or  any  other 
of  many  causes  not  precluding  another  suit,  it  would  not 
bar.  1  Bart.  Law  Prac  584,  080;  7  Rob.  I>rac.  221;  1 
Greenl.  Ev.  §  580;  BurtjeH*  v.  NW/,  2  Stew.  &  P.  841.  A 
plea  should  aver  that  the  decision  was  on  the  merits,  or  it 
should  at  least  appear  by  the  record  vouched.  This  plea 
does  not  vouch  the  record  of  the  judgment  or  so  aver. 

The  other  rejected  plea  is  that,  in  another  action  for  the 
same  cause  before  a  justice,  there  was  a  submission  to  ar- 
bitration yet  pending.  The  plea  is  bad,  as  not  stating  and 
describing  formally  the  action  in  which  the  submission 
took  place.  It  wants  legal  certainty  on  that  point.  Does 
it  present  good  cause  for  abating  this  action — that  is,  does 
the  submission  to  arbitration  bar  another  action  for  the 
same  cause?  It  seems  well  settled  at  common-law  that  a 
mere  agreement  to  submit  to  arbitration  will  not  preclude 
a  new  suit.  Refusal  to  comply  with  it  is  only  a  ground  of 
action  for  damages.     Corbln  v.  Adamts,  70  Va.  08;  Morse, 
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Arb.  79;  Smith  v.  Campion*  20  Barb.  262;  Toley  v.  County 
of  Bristol,  8  Story,  800,  (Fed.  (/as.  No.  I4,Oft5) ;  Knansx. 
Jenkins,  40  N.  J.  Law,  288;  1  Bart.  Law  Prac.  581,  note; 
note  in  Xettleton  v.  Gridley,  5ft  Am.  Dec.  888;  Haggart  v. 
Morgan,  55  Am.  Dec.  850,  854.  The  agreement  is  revoca- 
ble until  actual  award;  but  then  it  is  not,  and  the  award 
may  be  pleaded  in  bar  of  another  action.  Martin  v.  Hes- 
road,  15  W.  Va.  512;  Morse,  Arb.  (,)0;  Corhin  v.  Adams, 
76  Va.  58.  Until  the  award  the  agreement  is  revocable,  as 
will  appear  from  authorities  above,  and  cases  cited  as  to 
its  revocability  in  Xettleton  v.  Gridley,  5ft  Am.  Dec.  888. 
And  when  the  agreement  has  been  made  a  rule  of  court, 
it  is  no  longer  revocable.  Leonard  v.  House,  15  Oa.  478; 
Briekhouse  v.  Hunter,  4  Hen.  &  M.  8ft8;  Haskell  v.  Whit- 
ney, 12  Mass.  47;  Frets  v.  Frets,  1  (\>w,  885;  note  to  Xet- 
tleton v  Grid  fey,  5ft  Am.  Dec.  88*8.  While  the  rule  at  com- 
mon-law is  that  an  agreement  to  arbitrate  will  be  revoca- 
ble before  award,  and  will  not  bar  another  action  for  the 
same  cause,  how  is  it  under  our  statute?  It  is  different. 
The  very  purpose  of  our  statute  provisions  on  the  subject 
was  to  render  arbitration  more  effective  than  it  had  been. 
The  reason  why  the  agreement  was  revocable  under  com- 
mon-law was,  not  that  arbitration  was  not  favored  by  it  as 
tending  to  end  litigation,  and  not  for  want  of  considera- 
tion, as  the  ending  of  litigation  was  strong  consideration, 
but  because  of  that  principle  of  law  that  parties  could  not, 
by  agreement,  oust  the  courts  of  the  jurisdiction  assigned 
them  by  law,  and  could  not  debar  themselves  from  appeal- 
ing to  the  law  and  tribunals  of  the  land;  but  our  legisla- 
tion has  legitimated  such  agreements,  and  thus  the  reason 
of  the  old  principle  has  been  abrogated. 

Our  ('ode  (chapter  108)  provides  that,  whether  a  suit  is 
pending  about  a  controversy  or  not,  parties  may  submit  rt 
to  arbitration,  and  agree  that  such  submission  be  entered 
of  record  in  any  court,  and,  on  proof  of  such  agreement 
out  of  court,  or  by  agreement  in  court,  the  submission 
shall  be  entered  in  court,  and  a  rule  made  on  the  parties 
that  they  shall  submit  to  the  award  under  it,  and  that 
such  mere  submission,  either  entered  or  agreed  to  be 
entered,  shall  not  be  revocable  without  leave  of  court. 
This  is  at  once  seen  to  go  further  than  common-law,  since 
by  it  not  until  award  was  the  submission  irrevocable,  but 
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under  statute  the  submission  by  agreement  in  court,  or  by 
agreement  out  of  court  that  it  be  entered  in  court,  is  not 
revocable.  Under  it,  do  you  let  the  party  ignore  the  sub- 
mission and  bring  a  new  suit?  If  so,  where  is  the  sense  of 
making:  the  submission  not  revocable?  This  (\>urt,  under 
this  statute,  has  held  that  an  agreement  to  arbitrate,  pro- 
viding that  the  award  shall  be  entered  as  the  judgment  of 
the  court,  cannot  be  revoked  without  leave  of  court. 
Stu-higerw  7>>//,  «*  W.  Va.  8tt,  (10  S.  E.  2«).  The  jus- 
tice's law  (Code,  c.  50,  s.  92)  provides,  as  I  understand  it, 
that,  in  a  pending  action,  the  parties  may  by  agreement 
submit  to  arbitrament,  and  section  98  provides  for  judg- 
ment on  the  award.  Now,  when  such  submission  is  made 
by  order  in  the  case,  it  is  not  revocable  for  two  reasons : 
(1)  Because  section  IMS  says  that,  if  no  award  be  returned 
in  fourteen  days,  the  justice  may  set  it  aside,  but  not 
without  notice  to  the  other  party,  thus  giving  him  right  to 
contest,  and  showing  that  it  cannot  be  revoked  at  the  mere 
pleasure  of  one  party ;  and  (2)  because,  when  the  submis- 
sion is  entered  in  the  docket,  it  is  a  recognition  by  the 
court  of  the  arbitration,  and  is  in  itself  a  rule,  or  equiva- 
lent to  a  rule,  upon  the  parties  to  submit  to  the  coming 
award,  which,  we  have  seen,  renders  the  submission  at 
common-law  even  irrevocable.  Their  agreement  implies  a 
consent  that  the  submission  shall  be  made  a  rule  of  court. 
The  rule  is  idle  form.     Morse,  Arb.  80. 

But  how,  in  a  second  suit,  is  the  submission  in  the  first 
to  he  availed  of?  Not  by  a  plea  i n  bar,  for  the  mere  sub- 
mission does  not,  like  an  award,  pass  on  the  merits.  You 
can  plead  an  award  in  bar,  but  not  a  mere  submission,  or 
a  pending  arbitration.  You  must  use  a  plea  in  abatement, 
as  the  fact  the  plea  sets  up  does  not  bar  the  cause  of 
action,  but  only  abates  the  second  suit.  It  is  the  same  as 
the  plea  of  another  suit  pending*  for  the  same  cause,  which 
must  be  a  plea  in  abatement.  1  Bart.  Law  Prac.  290; 
liohrerht  v.  Marlhu/n  ,b////V  29  \\ .  Va.  7o7),  (2  S.  E.  827) ; 
Morse,  Arb.  79.  The  plea  in  this  case  was  tendered  after 
a  plea  of  tion-axsumpxit*  and  came  too  late,  and  was  for 
that  reason  rightly  rejected. 

Judgment  reversed,  verdict  set  aside,  new  trial  granted, 
and  remanded. 
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On  Keh earing. 
Brannox,  Jidue  : 

The  court's  action  on  the  demurrer,  struck  from  the 
declaration  every  bit  of  its  matter  which  could  warrant 
the  admission  of  the  evidence  on  which  alone  the  verdict 
can  rest.  A  case  was  proven  utterly  without  any  pleading, 
in  violation  of  the  rule  universally  accepted,  that  there 
must  be  both  allegata  and  probata*  and  there  can  not  be 
judgment  on  one  of  them  alone.  A  party  cannot  be  sum- 
moned into  court  to  answer  one  cause  of  action,  and  then 
be  surprised  by  having  a  totally  different  one  proven 
against  him.  That  is  just  what  was  done  in  this  case. 
At  one  term  the  court  eliminated  from  the  declaration  all 
of  it  which  would  admit  evidence  of  services  rendered  by 
the  plaintiff,  retaining  the  count  only  for  goods  sold,  thus 
saying  to  the  defendants  that  they  would  not  be  called 
upon  to  meet  a  demand  based  on  such  services,  but  only  a 
demand  based  on  goods  sold.  At  a  later  term,  without 
asking  the  court  to  reconsider  its  action  on  the  demurrers, 
and  restore  the  count  based  on  such  services,  the  plaintiff' 
proved  a  case  based  on  services  rendered  under  written 
contract  declared  on  in  a  rejected  count,  without  any 
notice  to  the  defendants  that  they  would  prove  such  a  case. 
That  is  the  plainness  of  this  case.  It  would  seem  mani- 
fest that  a  legal  surprise  was  inflicted  on  the  defendants 
by  the  proof  of  a  case  which  they  were  not  called  on  by 
the  pleadings  to  answer,  and  that  such  surprise  can  only 
be  redressed  by  a  new  trial  under  altered  pleadings. 

But  let  me  advert  to  some  views  earnestly  urged  upon 
us  as  an  antidote  to  this  palpable  error.  It  is  said  that 
the  court  erred  in  sustaining  the  demurrer,  and  thus  ex- 
cluding the  special  count,  and  that,  in  admitting  evidence 
under  it  of  services  for  fixed  compensation  under  the  writ- 
ten contract,  the  court  corrected  that  error,  and  readied  in 
the  end  a  right  judgment, — the  same  it  would  have  reached 
had  it  not  committed  that  error;  in  other  words,  it  could 
have  reconsidered  and  overruled  the  demurrer,  and  re- 
stored the  count  in  question  by  actual  order,  and  it  has  in 
effect  done  so.  This  would  be  to  let  the  plaintiff  prove  his 
case  without  a   bottom  to  rest  on,  and  afterwards  insert  a 
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bottom  to  sustain  it.  If  here  there  were  no  legal  harm 
done  to  the  other  side  we  could  listen  to  the  argument; 
but  there  was  surprise  upon  the  other  side  of  the  ease, 
working  prejudice  to  it,  because  a  case  not  presented  by 
the  declaration  is  sprung  upon  the  defense  for  the  first 
time  after  the  jury  is  sworn.  It  is,  in  this  particular 
instance,  more  a  surprise,  if  possible,  than  if  the  declara- 
tion had  never  contained  this  count,  from  the  consideration 
that  the  court  expressly  expunged  it,  thus  assuring  the  de- 
fendants that  they  would  not  be  expected  to  meet  the  case 
made  by  that  count.  Suppose  a  plea  is  stricken  out  or 
rejected  improperly;  does  the  fact  that  it  was  improper  to 
so  rule  warrant  the  defendant  in  proving  a  case  under  it, 
and  save  his  judgment  from  reversal? 

We  are  cited  to  Butt  v.  Butt,  118  Ind.  81  (20  N.  E.  588) 
saying :  u Where  the  judgment  is  clearly  right  on  the  facts 
found,  it  will  not  be  reversed  on  account  of  interme- 
diate errors."  That  is  so  where  the  error  is  harmless; 
but  will  that  general  statement  be  used  to  atone  for  every 
error?  Will  it  be  allowed  to  sustain  a  judgment  based  on 
proof  without  a  declaration?  Is  that  error  harmless  to  the 
defendant?  Simply  because  we  are  able  to  say  that  the 
evidence  of  the  plaintiff  alone  shows  ground  for  the  judg- 
ment, are  we  to  sustain  it,  when  we  know  there  was  no 
allegation  to  warrant  that  evidence,  and  the  defendant's 
case  was  not  shown,  because,  he  being  assured  by  the  court 
that  such  case  would  not  be  proven  against  him  and  he  need 
not  bring  evidence  to  repel  it,  he  did  not  prepare  to  repel 
it?  How  can  we  say  the  judgment  is  right,  under  such  cir- 
cumstances, even  under  the  rule  as  expressed  in  the 
Indiana  case,  which  is  only  the  rule  of  harmless  error 
everywhere  prevailing? 

We  are  cited  to  Elliott,  App.  Proc.  §  590,  saying  that, 
"if  the  ultimate  ruling  is  clearly  right,  intermediate  mis- 
takes are  not  of  controlling  importance;  if  that  ruling  is 
right,  there  is  no  error."'  But  the  section  does  not  stop 
there,  but  goes  right  on,  saying:  "A  mere  mistake  or 
irregularity  cannot  be  regarded  as  error  where  it  is  sub- 
stantially rectified  by  subsequent  and  controlling  rulings." 
Now,  under  this  clause,  I  ask,  where  was  this  error  of  admit- 
ting proof  of  a  case  not  alleged  corrected?  Nowhere,  for 
the  court,  on  the  contrary,   rendered   final  judgment  on 
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that  proof.  But  the  section  continues,  and  says:  uBut, 
if  the  mistake  is  carried  forward,  and  so  warps  the  course 
and  rulings  of  the  court  as  to  operate  to  the  substantial 
injury  of  the  party  complaining,  there  is  error,  within  the 
meaning  of  the  law."  That  "mistake  or  irregularity" 
was  carried  into  final  judgment. 

An  extract  from  Steph.  PL  204,  is  given  us,  that  "judg- 
ment will,  in  general,  follow  success  in  the  issue.     It  is, 
however,  a  principle  necessary  to  be  understood,  in  order 
to  have  a   right  apprehension  of  the   nature  of  writs  of 
error,  that  the  judges  are,  in  contemplation  of  law,  bound 
to  examine  the  whole  record,  and  adjudge  either  for  plain- 
tiff or  defendant,  as  it  may  on  the  whole  appear,  notwith- 
standing, or  without  regard  to,  the  issue  in  law  or  fact 
that  may  have  been  raised  or  decided  between  the  parties." 
But  Stephen  goes  on,  and  says:     "Therefore,  whenever, 
upon  examination  of  the  whole  record,  right  appears,  on 
the  whole,  not  to  have  been  done,  and  judgment  appears 
to  have  been  given  for  one  of  the  parties,  when  it  should 
have  been  given  for  the  other,  this  will   be  error  in  law." 
I  think  this  relates   to  pleadings,  not  evidence;    but  it  is 
sought  to  be  applied  here  to  sustain  the  judgment,  whereas, 
if  applied,  I  think  it  reverses  it.     And  why?     When  the 
circuit  court  came  to  enter  judgment  on  the  verdict,  if  it 
had  looked  back  on  the  whole  record,  it  would  have  seen 
that  that  verdict  stood  on  evidence  without  pleading  to 
admit  it,  and  so  it  could  not  give  judgment   for  the  plain- 
tiff, but  ought  either  to  give  judgment  for  defendants  nan 
obstante  reredleto,  because  no  case  was  proven  against  de- 
fendants on  the  pleadings,  or  award  a  new  trial,  to  let  the 
plaintiff    restore    his  count  to    receive    that  evidence,   or 
prove  a  case  under  the  first   count.     I  think  the    proper 
course   would   have   been   to  set  aside  the   verdict,   rather 
than  give  final  judgment  for  defendants. 

We  are  cited  to  Static  v.  lunula  nee  Co.,  10  W.  Ya.  f>4(>, 
holding  that,  where  a  declaration  and  each  count  was 
demurred  to,  and  the  demurrer  overruled,  whereas  it 
ought  to  have  been  sustained  to  the  first  and  overruled  as 
to  the  second,  but  merely  because  the  second  was  poorly 
drawn,  and  the  facts  sustained  the  second  as  well  as  the 
first,  and  judgment  was  rendered  for  the  plaintiff,  this 
Court  affirmed  it.  Certainly.  There  was  error  in  refus- 
ing to  strike  out  one  count ;  but  there   was  a   good    count 
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under  which  the  evidence  was  receivable,  and  that  made 
the  verdict  good,  notwithstanding  the  error  in  refusing  to 
reject  the  bad  count.  It  was  harmless  error,  because,  if 
that  count  had  been  rejected,  there  would  remain  the  good 
one  to.  warrant  the  evidence  and  verdict,  and  it  proved  the 
same  case  made  in  the  other.  Very  different  is  this  case, 
where  there  was  left  nothing  in  the  declaration  to  admit 
the  evidence  on  which  the  verdict  rested.  See  Muvdovk  v. 
UenulonH  /s»\v,  4  Hen.  <k  M.  200. 

It  may  be  well  to  say  something  further,  with  a  view  to 
further  proceedings  in  the  case.  Is  the  judgment  that 
the  plaintiff  take  nothing  on  all  his  declaration  save  the 
first  count  final,  so  that  the  court  cannot  reconsider  and 
overrule  the  demurrer?  Is  that  judgment  appealable? 
If  it  is,  it  is  beyond  the  power  of  the  circuit  court, 
and,  as  re*  judicata^  would  likely  forbid  any  amend- 
ment to  allow  a  count  on  the  same  matter,  and  an 
appeal  would  be  barred,  so  that  we  could  not  consider 
it  on  cross  error.  But  I  do  not  consider  it  appealable. 
True,  it  is,  in  character  or  quality,  final  as  a  judgment  on 
those  counts,  because  it  is  a  judgment  of  ////  capiat  on 
them;  but  there  was  still  left  a  count,  and  the  judgments 
on  the  demurrer  did  not  end  the  case.  In  a  law  case,  a 
judgment,  to  be  final,  so  as  to  warrant  a  writ  of  error, 
must  end  the  issue  presented  by  the  whole  case.  Code,  c. 
185,  s.  1,  el.  1;  2  Bart.  Law  Prac.  761.  Therefore,  the 
plaintiff  could  have  asked  the  circuit  court  to  reconsider 
the  demurrer  and  overrule  it,  and  thus  restore  the  rejected 
counts,  and,  if  it  refused,  could  have  entered  a  non  pros. 
on  the  first  count,  and  thus  have  rendered  the  judgment 
final  for  writ  of  error,  so  it  be  in  time.  The  plaintiff'  can 
ask  such  reconsideration  of  the  demurrer,  and  in  view  of 
that  we  hold  the  demurrer  was  not  well  taken,  and  it  was 
error  to  sustain  it.  As  based  on  the  idea  of  misjoinder,  it 
is  untenable  for  reasons  given  in  the  first  opinion.  If 
bused  on  the  idea  that  it  is  a  partnership  matter,  of  which 
equity  alone  has  jurisdiction,  it  is  untenable,  because  it  is 
not  a  contract  within  the  partnership  or  its  business,  but 
independent  of  it.  Therefore,  if  asked,  the  circuit  court 
must  set  aside  its  judgment  on  the  demurrer,  and  wholly 
overrule  it,  and  thus  restore  the  declaration  as  it  was.  Re- 
versed, verdict  set  aside,  and    new  trial,  and  remanded. 

Reversed. 
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CHARLESTON. 

OVonnor  r.  Dils. 
(Holt,  President,  concurrlmj.) 
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48  SQbI    '"    «*rsTirK  OF  THK  Hkack — Form*  of  Action. 

■i  Common-law  forms  of  actions,  in  so  far  as  justices'  trials 

f50    68'  are  concerned,  are  entirely  abolished  by  section  49,  chapter 

eg    3601  W%  ( '<M,e'     (I>*  WL) 

fti    M    2.  Dama(iks  for  a  Wronu — Monet/  Due  on  Contract 

' — -Sf  The  words  "damages  for  a   wrong"  are,  in  substance,  ae- 

43       M  cording    to  their   legal   definition,  e(|iiivalent  to  the  words, 

61  136  umoney  due  on  contract";  the  former  phrase  being  broader 
43       54I  than  and    including  the  latter  according  to  ordinary   legal 

62  lF 
62 


phraseology  and  meaning,     (p.  57.) 


43        54,  3.    Statutory  Actions — Jtccorcry  of  Monet/ — Pleading. 

W4___J55i  Where  a  person  sues  to  recover  money  lost  at  gambling, 

stolen,  or  for  which  indebitatus  atHtim/wit  would  lie  at 
common-law,  either  phrase  is  sufficient  in  the  summons  to 
describe  the  cause  of  action,     (p.  r>8.) 

4.     JrsTKK    ok    THK     Peace — Statutory   Action*— Action*    e.r 

Contractu  and  e.r  Delicto 

The  provisions  of  chapter  oO  of  Code  were  not  intended  to 
keep  up  the  distinction  between  actions  e.r  contractu  and  e.r 
delicto  as  at  the  common-law.     (p.  fit).) 

Error  to  Circuit  Court,  Kanawha  county. 

Action  by  Patrick  OVonnor  against  William  Dils  before 
a  justice  of  the  peace.  Judgment  for  defendant.  Plaint- 
iff* appealed  to  the  circuit  court.  From  a  judgment  for 
plaintiff",  defendant  brings  error. 

Affirmed. 

Kennedy  &   Dyer  for  plaintiff  in  error. 

Brown,  Jackson  cy.   Knioiit  for  defendant  in  error. 

Dent,  Jidoe  : 

Patrick  OVonnor  sued  William  Dils,  before  a  justice  of 
the  county  of  Kanawha,  for  a  certain  sum  of  money  lost  at 
gambling.  He  moved  to  quash  summons,  because  it  sum- 
mons him  to  answer  an  action  "for  damages  for  a  wrong" 
instead  of  "money  due  on  contract."  The  justice  over- 
ruled the  motion,  but  rendered  final  judgment  in  favor  of 
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defendant.  Plaintiff1  appealed,  and  the  circuit  court 
rendered  judgment  in  his  favor  for  the  sum  of  one  hundred 
and  nine  dollars.  The  defendant  obtained  a  writ  of  error, 
and  now  assigns  as  error  that  the  circuit  court  refused  on 
his  motion  to  strike  out  the  evidence  as  showing  a  variance 
between  the  same  and  the  writ. 

There  are  two  questions  presented  for  consideration : 
First.  Was  the  summons  part  of  the  pleadings,  and,  if  so, 
had  the  court  a  right  to  amend  it?  Second.  Is  the  sum- 
mons sufficient  to  cover  the  case  made  out  in  evidence? 
If  the  summons  is  a  part  of  the  pleadings,  the  circuit 
court  had  a  right  to  amend  it,  under  clause  10,  section  50, 
c.  50,  ("ode,  which  is  in  these  words:  "The pleadings  may 
be  amended  at  any  time  before  the  trial  or  during  the  trial 
when  by  such  amendment  substantial  justice  will  be  pro- 
moted." It  is  provided  by  clause  2  of  same  section  that 
the  pleadings  "may  be  oral  or  in  writing,"  and  this  would 
indicate  that  the  summons  is  not  to  be  considered  part  of 
the  pleadings,  but,  having  served  the  purpose  of  bringing 
the  defendant  into  court,  it  had  fulfilled  its  mission,  and 
therefore  was  no  longer  to  be  regarded,  and  the  motion  to 
strike  out  the  evidence  was  properly  overruled,  us  the 
pleadings  were  oral,  and  written  out  in  the  justice's 
record,  as  appears  from  the  transcript.  If  the  summons  is 
to  be  regarded  in  the  light  of  a  pleading,  or  a  part  thereof, 
the  justice  had  the  right  to  amend  the  same;  and  this  he 
can  do  and  did  do  by  entry  of  the  oral  pleadings  on  his 
docket.  The  effect  being  to  produce  the  amendment,  it  is 
not  necessary  to  set  out  in  words  that  the  summons  is 
hereby  amended  by  striking  out  certain  words  and  insert- 
ing others,  but  the  additional  pleading  and  the  summons 
will  be  read  together,  and  all  unnecessary  words  be  re- 
garded as  surplusage.  That  being  the  case,  the  summons, 
as  amended,  would  read  that  the  defendant  was  summoned 
or  called  upon  to  snswer  an  action  for  money  won  by  him 
from  the  plaintiff  at  gambling.  This  would  give  defend- 
ant complete  notice  of  the  plaintiff's  cause  of  action.  In 
the  case  of  Fount*  v.  Yttntlervort.  80  \Y.  Va.  884  (4  S.  E. 
802,)  it  is  said :  "The  summons  is  not  in  all  respects  in- 
tended to  be  a  substitute  in  justices' courts  for  the  declara- 
tion iu  courts  of  records.  And  especially  is  this  so  in  re- 
gard to  stating  the  cause  of  action,  because  the  statute  ex- 
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pressly  provides  for  a  complaint  to  be  filed  by  the  plain- 
tiff in  which  he  shall  state  his  cause  of  action.  It  is 
sufficient  to  state  in  the  summons  in  a  general  manner  the 
nature  of  the  plaintiff's  claim  and  the  amount  for  which  he 
will  demand  judgment.  If  there  is  any  error  in  this 
respect,  it  can  be  remedied  in  the  complaint  which  the 
plaintiff  is  required  to  tile."  The  distinction  really  to  be 
drawn  between  the  words  "for  money  due  upon  contract" 
and  "damages  for  a  wrong,"  while  partakng  of  the  same 
nature,  is  not  to  be  referred  to  the  common  law,  but  to 
section  S  of  the  chapter,  which  provides.  "The  jurisdic- 
tion of  justices  within  their  several  districts  and  counties 
shall  extend  to  all  civil  actions  for  the  recovery  of  money, 
or  the  possession  of  property  including  actions  in  which 
damages  are  obtained  as  a  compensation  for  a  wrong." 
And  it  is  provided  in  section  41),  "The  forms  of  action  now 
existing  shall  not  apply  to  justice's  courts  and  there  shall 
hereafter  be  but  one  form  of  action  in  said  courts,  which 
shall  be  denominated  a  civil  action.'"  Thus  entirely 
abrogating  all  common-law  forms  except  as  provided  in 
the  chapter.  So  it  is  in  the  chapter  alone  that  we  must 
look  for  the  settlement  of  the  question  under  discussion. 

In  the  first  place,  there  is  but  one  form  of  action,  which 
is  a  civil  action,  and  this  determines  the  character  of  the 
summons.  Then  all  that  follows  after  the  words  "civil 
action"  in  the  summons,  to  wit:  "for  money  due  on  con- 
tract," or  "for  damages  for  a  wrong,"  is  a  statement  of 
the  cause  of  action,  and  is,  therefore,  pleading  to  that  ex- 
tent, and  hence  would  be  amendable,  not  by  a  change  in  the 
summons,  but  by  the  complaint,  either  oral,  entered  on 
the  justice's  docket,  or  in  writing.  This  is  why  no  pro- 
vision is  made  for  the  amendment  of  the  summons,  for  the 
complaint  does  that  to  the  extent  the  summons  states  the 
cause  of  action.  The  form  of  the  summons  given  is  not  in- 
tended to  be  unchangeable,  but  section  2(5  provides  that  it 
shall  be  in  such  "form  or  substance,"  and  also  provides 
"but  no  summons  shall  be  quashed  or  set  aside  for  any  de- 
fect therein  if  it  be  sufficient  on  its  face  to  show  what  is 
intended  thereby."  Hence  the4  conclusion  follows  that  the 
legislature,  in  using  the  words  "money  due  on  contract" 
or  "for  damages  for  a  wrong,"  as  the  case  may  be,  was  not 
prescribing  the    form  of    the   complaint,   but   was  simply 
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suggesting  the  manner  in  which  the  cause  of  action  could 
be  stated;  and  therefore  any  other  statement  which,  in 
substance,  would,  amount  to  the  same  tiling,  would  be  suf- 
ficient to  satisfy  the  requirements  of  the  statute.  Then, 
are  the  words  "damages  for  a  wrong"  in  substance  the 
same  as  "money  due  on  contract"?  The  meaning  of  the 
word  "damages"  is  a  compensation,  recompense,  or  satis- 
faction in  money;  "wrong"  means  any  deprivation  of 
right,  breach  of  contract,  or  injury  done  by  one  person  to 
another.  Hence  "damages  for  a  wrong"  means  "money 
given  for  a  breach  of  contract"  as  well  as  any  other  de- 
privation of  right  or  injury  to  person  or  property.  The 
words  "damages  for  a  wrong"  therefore  not  only  include 
"money  due  on  contract,"  but  money  which  one  is  en- 
titled to  recover  oil"  of  another  for  any  purpose  whatsoever, 
and  is  the  much  broader  and  more  inclusive  expression. 
In  substance,  then,  the  statute  was  fully  complied  with, 
and  the  court  did  not  err  in  refusing  to  reject  the  plain- 
tiff" s  evidence,  or  to  set  aside  the  verdict  and  grant  the  de- 
fendant a  new  trial.  It  is  especially  provided  in  clause  9, 
s.  50,  c.  50,  Code,  that  "a  variance  between  the  proof  on 
the  trial  and  the  allegations  of  a  pleading  shall  be  disre- 
garded as  immaterial  unless  the  justice  shall  be  satisfied 
that  the  adverse  party  has  been  misled  to  his  prejudice." 
This  would  cure  all  defects  of  the  summons  as  a  pleading. 
Therefore  the  justice  did  not  err  in  refusing  to  quash  the 
summons.     The  judgment  should  be  affirmed. 

Holt,  I'rksidknt,  (coiietrrriny). 

Chapter  50  of  the  Code,  containing  two  hundred  and 
thirty-nine  sections,  is  intended  to  be  a  complete  code 
of  procedure  for  justices  of  the  peace.  It  provides 
(section  AS))  that  there  shall  be  but  one  form  of  action 
which  shall  be  denominated  a  civil  action.  Each  action 
is  a  special  action  on  the  particular  case,  and  the 
complaint  must  state  in  a  plain  and  direct  manner  the 
facts  constituting  the  cause  of  action.  The  copy  of  the 
complaint  is  not  served,  but  the  suit  is  instituted  and  the 
parties  are  brought  together  by  the  service  on  the  defend- 
ant of  a  summons,  which  makes  the  broad  classification  of 
(J)  a  civil  action  for  the  recovery  of  money  due  on  con- 
tract; (2)  for  damages  for  a  wrong,  as  the  case  may  be, 
which  comprehends  such  civil  wrongs  as  do  not  arise  from 
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breach  of  contract  as  are  within  the  jurisdiction  of  the 
justice.  See  section  S  H  Meg.  See  preface  and  chapter  1, 
Bish.  Noncont.  Law;  5  Enc.  PI.  A:  I'rac.  55($. 

The  main  purpose  of  the  summons  is  to  bring  the  parties 
together,  and  then  the  pleadings  pro  and  ran  commence, 
for  the  statute  provides   for  their  coming  together  and  be- 
ginning the  suit  without  any  summons  (section  JO),  and  the 
function  of  the  summons  is  for  the  most  part  accomplished, 
— entirely  accomplished   so   far  as  relates  to  the  statement 
of  the  cause  of  action.     Then  and  there  the  plaintiff  in  his 
complaint  states   in   a   plain   and  direct  manner  the  facts 
constituting   the  cause   of   action,  giving  no  name  to  his 
complaint,  either  in  contract  or  in  tort,  leaving  it  for  the 
justice  to   give  it  such  name  or  classification  as  he  may 
see  fit,  provided  he  gives  him  the  proper  judgment  im- 
pliedly containing  the  concrete  point  of  law  which  springs 
up  out  of  the  facts  alleged  and  proved.     So  that  the  plain- 
tiff does   not   fail,  and    there  is   no  good  reason  why  he 
should  fail,  by  reason  of  the  mistake  he  may  make  in  the 
summons  of  designating  his  cause  of  action  in  this  class  of 
cases  as  belonging  to  contract  or  non-contract, — a  mistake, 
if  any,  at  once  corrected  by  his  complaint.     This  must  be 
the  true  construction,  for,  as  we  have  seen,  the  very  ob- 
ject of  this  system  of  pleading  is  to  enable  the  justice  to 
apply  the   proper   rule   of    law   to  the  facts  alleged  and 
proved,    and    give    the  proper  judgment    thence   arising. 
Any  other  view  would,  at  the   first  step,  thwart  the  main 
purpose  of  this  Code  called  chapter  50,  by  entangling  the 
plaintiff  in  trying  to  give  the  right  name  to  his  summons, 
when  the  breach  of  duty  should  happen  to  fall  within  the 
ill-defined  space  within  which  tort  and  contract  mingle  or 
blend  or  overlie  each  other  in  ways  partly  plain  and   fa- 
miliar and  partly  obscure   (see  Bish.  Noncont.  Law,  §  72), 
and  comprehending  the    doctrine  of  naming    a  tort  and 
suing  on  a  contract ;  thus  ensnaring  the  plaintiff  into  the 
decision  at   his  peril   of  legal   questions  of  nomenclature, 
f»/<\,  which  it  is  the  main   purpose  of  this  new   system   to 
avoid.     And  clauses  \)  and  10  of  section  50  of  chapter  50 
imply  that  the  summons  needs  no  amendment  in  that  re- 
gard, by  providing  that  before  the  trial  and  on  the  trial 
the   pleadings    may  be  amended,  or   a   variance   between 
proof  and  the  allegations  of  a  pleading  may  be  disregarded 
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in  certain  cases  as  immaterial;  and,  even  if  that  were  not 
so,  the  specific  statement  in  the  complaint  of  the  facts 
constituting  the  cause  of  action  would  be  taken  as  quali- 
fying, overruling,  controlling,  if  necessary,  the  general 
statement  contained  in  the  summons;  as,  for  example,  a 
putting  of  the  cause  of  action  in  the  wrong  class  as  a 
wrong  conclusion  of  law  (4  Enc  PL  &  Prac.  742),  for  the 
plain  reason  that  there  is  hut  one  civil  action,  and  the 
complaint  is  the  first  and  only  statement  of  the  constitu- 
ent facts  of  the  cause  of  action.  If  the  summons  had  said 
"for  the  recovery  of  money  due  by  (quaxi)  contract,"  it 
would  have  been  technically  right;  for  the  statute  (section 
1,  chapter  97)  expressly  declares  the  contract  of  betting 
and  gaming  to  be  void,  and  will  sustain  the  count  for 
money  had  and  received.  See  Thompson  v.  Thompson , 
5  W.Va.  J90;  Spring  Co.  v.  Know/ton,  108  U.  S.  49;  4 
Enc.  PI.  &  Prac.  749. 

Pleadings  under  the  Code  system  are  to  be  liberally  con- 
strued, and  so  dealt  with  by  construction  and  privilege  of 
amendment  as  to  subserve  the  administration  of  substan- 
tial justice  between  the  parties.  See  4  Enc.  PI.  and  Prac. 
749.  But  what  was  this  transactien  according  to  its  facts? 
It  was  a  contingent  agreement  that  defendant  should  have 
plaintiff's  money  if  he  beat  plaintiff  at  a  game  of  craps. 
This  he  did,  and  got  plaintiff's  money,  with  plaintiff's  con- 
sent. The  agreement  was  made  and  executed,  and,  with- 
out something  to  intervene,  the  maxim,  "  Volenti  non  fit 
injuria"  would  apply.  But  now  the  statute  comes  in, 
and  says,  "Your  contract  was  void  and  each  of  you  was 
bound  to  know  it,,?  and  says  further  (section  2)  that 
plaintiff,  the  loser,  may  recover  the  money  back  from  de- 
fendant, the  winner,  by  suit  in  court  or  before  a  justice, 
according  to  the  amount  or  value;  thus  binding  on  defend- 
ant the  personal  duty  of  refunding  to  plaintiff  the  money. 
This  duty  imposed  by  law  to  refund  money  obtained  by 
unlawful  contract  defendant  has  violated.  See  1  Poll. 
Jur.  81,  82.  The  executory  contract  of  gaming  was  the  oc- 
casion of  executing  it;  the  execution  of  it  the  statute  cre- 
ated into  a  cause  of  action  against  the  will  of  the  defend- 
ant. This  duty  to  refund,  this  right  to  have  refunded,  was 
not  created  by  any  contract,  express  or  to  be  implied  from 
anv  facts  in  the  case.     It   contained  but  one  element  in 
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common  with  a  contract — that  of  being  personal ;  a  right 
and  duty  between  definite  persons.  In  other  respects,  this 
being  for  money,  it  is  a  common-law  trespass  on  the  case 
in  assumpsit,  or  tort  c,r  contractu ^  as  plaintiff  may  please. 
For  a  discussion  of  the  doctrine  of  actions  qua*!  cs  con- 
tractu and  quaxi  e.r  delicto,  illustrated  by  the  development 
and  application  of  the  generic  action  of  trespass  on  the 
case,  see  Holmes,  Com.  Law,  188,  etc.;  Biglow,  Lead.  Cas. 
20;  Chandelor  v.  Lopux,  I  Smith,  Lead.  ('as.  (9th  Am. 
Ed.)  819,  880.  On  the  nature  and  scope  of  Hie  obligation 
of  quasi  contracts,  see  Keener,  Quaxi  (1ont.  c.  I  ct  xeq\ 
liobinxon  v.  Welti/,  40  W.  Va.  885,  892  (22  S.  E.  78) ;  1 
Beach  Mod.  (1ont.  Law,  §  (540,  note  5;  Sandars,  Just,  by 
Hammond,  87;  Maine,  Anc.  Law  (8d  Am.  Ed.)  882. 

From  this  we  have  enough  to  see  that,  if  plaiuiff  had  in 
his  summons  followed  the  common-law  method  of  looking 
at  the  cause  of  action  quoad  the  form  of  procedure,  he 
would  have  said  in  a  civil  action  for  the  recovery  of  money 
due  on  (quaxi)  contract;  and  on  the  motion  to  quash, 
which  no  doubt  would  have  been  made,  the  plaintiff  could 
have  made  two  sufficient  answers:  (1)  It  is  not  the  busi- 
ness of  Code  pleading  to  create  rights  and  their  correla- 
tive duties;  but  it  is  a  method  of  procedure  to  enforce 
them,  as  distinguished  from  the  law  which  gives  or  defines 
the  right  (Poyxerw  Minorx,  7  Q.  B.  Div.  829,  888);  and 
this  is  a  quaxi  contract  under  the  substantive  law.  (2) 
What  is  there  ou  the  face  of  the  summons  to  show  that  my 
cause  of  action  is  not  what  I  call  it — money  due  on  con- 
tract? Therefore  the  motion  would  on  both  grounds  have 
been  properly  overruled;  but  if  it  had  been  sustained,  and 
the  amendment  been  allowed,  substituting  damages  for  a 
wrong,  and  the  complaint  had  been  filed  stating  in  a  plain 
and  direct  manner  the  facts  constituting  the  cause  of  ac- 
tion, the  motion  to  quash  would  have  been  again  made  by 
defendant's  attorney,  not  only  as  a  matter  of  caution  to 
save  the  point,  but  perhaps  in  analogy  to  common-law  pro- 
cedure, with  something  more  of  plausibility.  But  now  the 
plainiff  can  meet  him  with  some  half  a  dozen  sufficient 
answers:  (1)  This  now  appears  to  be  a  noneontraet  duty, 
which  has  been  violated — a  tort  cr  contractu.  It  has  been 
created  by  statute  because  of  the  execution  of  a  contract, 
but  against  defendant's  will.     It   is  therefore  a  wrong  at 
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my  pleasure  as  to  methods  of  procedure.  See  Bish.  Non- 
cont.  Law,  §$72,  78;  Busw.  Lim.  §  209,  "Torts  e,r  Con- 
trctu:"  Bliss,  Code  PL  §  14;  Maxw.  Code  PL  p.  88.  (2) 
The  parties  have  now  been  brought  together,  and,  the  sum- 
mons having  performed  its  chief  function,  your  motion 
comes  too  late.  (8)  It  is  no  part  of  the  fuction  of  the 
snmmons  to  state  the  facts  constituting  the  cause  of  ac- 
tion;  that  is  the  function  of  the  complaint.  (4)  It  is  the 
function  of  the  complaint  to  state  the  group  of  facts  con- 
stituting the  cause  of  action,  but  need  call  no  names,  leav- 
ing it  for  the  three  successive  courts  at  their  own  pleasure 
to  call  it  an  action  on  contract,  or  an  action  on  noneon- 
traet;  provided  they  give  him  the  judgment  he  shows  him- 
self entitled  to  as  arising  out  of  the  facts  stated  and 
proved  (as  was  done  in  this  case).  (5)  But  I  find,  on 
looking  to  the  transcript  of  the  record,  that  the  defendant 
did  not  move  to  quash  the  writ  and  dismiss  the  case  until 
after  the  complaint  had  been  tiled;  and  then  having  ap- 
peared he  could  only  make  defense  by  answer,  or  by  excep- 
tion to  the  complaint  as  not  sufficiently  explicit  to  be  un- 
derstood, or  as  containing  no  cause  of  action;  so  that  the 
motion  to  quash  the  summons  was  out  of  time  and  out  of 
place.  In  other  words,  the  summons  can  not,  at  any  stage, 
be  quashed  on  that  ground.  (6)  The  appeal  to  the  circuit 
court  was  allowed,  and  then  it  was  the  duty  of  that  court 
to  try  the  case  de  novo,  upon  the  pleadings  made  up  in  the 
justice's  court,  or  to  permit  the  pleadings  to  be  amended 
Ik* fore  or  during  the  trial  of  the  appeal  when  substantial 
justice  would  be  promoted  by  the  amendment. 

As  no  error  in  the  pleadings  has  been  pointed  out,  and 
as  I  have  not  been  able  to  discover  any,  I  take  for  granted 
that  substantial  justice  did  not  require  any  to  lie  made, 
and  that  the  judgment,  which  is  plainly  right  on  the 
merits,  ought  to  be  affirmed. 

Affirmed. 
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Blair  v.  City  of  Charleston. 

(Dent,  Jidoe,  eonntrrlng.) 

Submitted  September  14, 1890— Decided  December  81, 1896. 

1.  Municipal  Corporations — Change  of  (trade — Damages. 

If  a  street  he  opened  and  used  upon  the  natural  surface  as 
a  grade  line,  and  it  is  recognized  and  treated  by  a  city  or 
town  as  a  public  street,  and  owners  of  lots  upon  it  build  with 
reference  to  such  natural  grade  line,  and  it  is  changed,  the 
city  or  town  is  liable  to  lot  owners  for  damages  consequential 
upon  the  change  of  grade,  though  no  grade  for  the  street  was 
ever  adopted  by  the  municipality, under  section  9,  article  III 
of  the  Constitution.  Such  natural  grade  thus  became  the 
established  grade,     (p.  (>4.) 

2.  Municipal    Corporations — Paper   Grade    Line — Damages 

to  Building*. 

Though  such  owner  purchase  after  the  municipality  has 
established  a  paper  grade  line,  but  before  actual  physical 
grading  conforming  a  street  to  that  line,  that  will  not  pre- 
clude his  recovery  for  damages  to  his  lot;  but  he  cannot  re- 
cover for  damages  to  buildings  erected  after  the  adoption  of 
such  paper  grade.  lie  must  conform  to  such  grade  line, 
(p.  m.) 

H.    Damages — Measure  of  Damages — Change  of  Grade. 

The  measure  of  damages  for  injury  to  property  from  change 
of  a  street  grade  line  is  that  sum  which  will  make  the  owner- 
whole;  that  is,  the  diminution  of  the  market  value  from  the 
change.  If  the  market  value  is  as  much  immediately  after 
its  immediately  before  the  change,  no  damages  can  be  recov- 
ered,    (p.  iS\).) 

4    Damages — Estimating  Damages — Change  of  Grade. 

In  estimating  damages  to  property  from  change  of  grade  in 
a  street,  all  damage  and  injury  arising  from  the  change 
causing  a  diminution  in  the  value  of  the  property  are  to  be 
regarded,  abating  all  special  benefits  to  the  property  en- 
hancing its  value  arising  from  the  change  of  grade,  but  not 
general  benefits  shared  by  the  property  owner  in  common 
with  others  in  the  community  at  large.  The  question  is  one 
of   damage,  less  special,  but  not  less  general,  benefit,     (p. 70.) 

f>.     Public  Improvements— Special  Benefit*  to  Property— Gen- 
eral Benefits  to  Property. 

What  are  special  benefits?  If  property  is  enhanced  in 
value  by  reason  of  a  public  improvement,  as  distinguished 
from  the  general  benefits  to  the  whole  community  at  large,  it 
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is  spcciailly  benefited,  and  is  to  be  assessed  for  tbe  special 
benefits,  notwithstanding  every  other  piece  of  property  upon 
or  near  the  improvement  may,  to  greater  or  less  extent,  be 
likewise  specially  benefitted.  In  other  words,  it  is  not  only 
such  benefits  as  are  special,  or  limited  to  the  particular  prop- 
erty, thereby  excluding  the  consideration  of  such  benefits  as 
are  cojnmon  toother  property  similarly  situated,  but  it  is  such 
benefits  as  that  the  particular  property  is  by  the  improvement 
enhanced  in  value — that  is,  specially  benefited — that  are  to  be 
considered.  If  a  piece  of  property  is  enhanced  in  value, 
its  enhancement,  or  in  other  words,  benefits  to  the  property, 
cannot  be  said  to  be  common  to  any  other  piece  of  property 
specially  enhanced  in  value,  and  it  is  thus  specially  benefitted 
within  itself,  and  irrespective  of  the  benefit  that  may  be  con- 
ferred by  the  improvement  upon  other  properties,     (p.  70.) 

6.         EviDKNCK — Opinion  Evidence — I)a?n(tf/rs. 

Opinions  of  witnesses  as  to  the  value  of  property  before  and 
after  a  change  in  a  street's  grade  are  admissible  as  evidence 
in  actions  against  municipal  corporations  for  damage  flowing 
from  such  change,     (p.  78.) 

Error  to  Circuit  Court,  Kanawha  county. 
Action   by  A.  C.   Blair  against  the  city  of   Charleston. 
Judgment  for  defendant,  and  plaintiff  brings  error. 

Never  see/. 

W.  S.  Laidlky,  S.  C.  Bvrdett  and  A.  C.  Blair  for 
plaintiff  in  error. 

Harrison  B.  Smith  and  Corcn,  Flournoy  &  Price  for 
defendant  in  error. 

Branson,  Judge  : 

America  C.  Blair  brought  an  action  in  the  Circuit  Court 
of  Kanawha  county  against  the  city  of  Charleston  to  re- 
cover damages  for  injury  to  her  lot  consequent  upon  grad- 
ing Morris  street,  the  work  placing  an  embankment  of  six 
feet  height  above  the  natural  surface  of  her  lot,  leaving  it 
and  her  house  that  much  lower  than  the  street,  rendering 
it  difficult  of  access,  causing  the  lot  to  be  wet,  and  the 
cellar  to  have  water  in  it.     Verdict  and  judgment  for  city. 

The  law  books  tell  us  that,  for  grading  streets,  or 
changing  grade,  or  other  lawful  works  done  by  a  city  or 
town,  no  action  lies  for  consequential  injuries  to  adjoining 
property  if  the  work  be  done  skillfully  and  not  negligently ; 
but  we  must  not  be  misled  by  the  text   of  the  older  books 
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in  this  matter,  as  they  lay  down  the  rule  under  constitu- 
tions saying  that  private  property  shall  not  be  taken  for 
public    use  without  compensation,   and  there  can    be    no 
liability  where  merely  damage  to  adjoining  property   re- 
sults   from    the    work,    but    only    when    the   property  is 
taken,  or  the  injury   is  equivalent  to  its  taking.   .But  our 
Constitution  of  1872  added   the  word  "damaged"  to  the 
language  of  the  former  Constitution,  so  that  the  clause  in 
section  1),  article  III,  is    "Private  property  shall  not  be 
taken  or  damaged  for  public  use   without  just  compensa- 
tion."    Cnder  this  change  it  is  settled  that,  where  once 
the  grade  has  been  actually  established,  and  improvements 
on  property  have  been  made  with  reference  to  that  grade, 
and  that  grade  is  changed  by  raising  or  depressing  it,  and 
damage  results   to   the    property,    the    municipality   mu>t 
answer  it,   though   the    work    was   free   from    negligence. 
Johnson   v.    Parkerxhury*   lb*   W.  Va.   402:    Hutchnmon   v. 
Parkershurg*  25  W.   Va.  22(>;    Dill.   Mun.   Corp.  §  tt$M«>; 
Beach,  Mun.  Corp.  §   1141.     But  it   is   said  that  this  un- 
questioned rule  does  not  determine  the  case  in  hand,  for 
the  reason  that  a  system  of  grades  for  the  city  had  been 
adopted  long  before  the  plaintiff  owned  this  property,  or 
began  the  construction  of  her  house  upon  it,  which  system 
was  of  record  in  the  proceedings  of  the  council,  which  she 
knew,  or  might  have  known,   before  acquiring  the  lot  or 
building.     Morris  street    was  a   public   street    before  the 
adoption  of  this  ordinance  or  paper  grade,  and  that  grade  • 
existed  only  on  paper,  or  in  contemplation,  until  after  the 
plaintiff  purchased,  and  was  then   physically  established, 
working  the  injury  sued  for.     Is  it  law  that  the  iirst  grad- 
ing— that  is,  physical  grading — can  be  done  with  impunity, 
no  matter  how  much  it  hurt  the  adjoining  landowner,  and 
that  the  constitution  gives  compensation  only  when  that  is 
abandoned  and  another  grade  substituted?     Let   us  view 
this  question  as  to  the  land  alone,  separate  from  the  house. 
There  is  the  constitution,  saying,  without  any  such  excep- 
tion, that  the  citizen's  property  shall  not  be  damaged  with- 
out paying  him.     But,  in  applying  it,   is  there  reason   to 
make  such  exception?     It  may  be  said  that,  when  the  city 
acquired  land  for  the  street,  whether  by  condemnation,  pur- 
chase, or  dedication,  grading  and  consequent  damages  were 
contemplated  and  included,  and  thus  the  owner  and  his 
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alienees  are  barred  from  damages.  If  acquired  by  con- 
demnation, that  would  be  a  defense,  as  the  compensation 
pays  for  the  land  actually  taken  and  damages  to  the 
residue.  If  acquired  by  purchase*  or  dedication,  the  seller 
or  dedicator  would  contemplate,  presumptively,  a  grade 
following  the  natural  surface;  at  any  rate,  not  one  griev- 
ously injuring  the  residue  of  his  property.  Suppose  a  man 
sells  or  gives  land  for  a  street.  It'  the  grade  is  at  once 
made,  he  has  no  claim.  It  is  opened  and  used  for  years  on 
a  surface  grade,  and  then  a  grade  is  made  gravely  injuring 
him.  Is  there  any  reason  why  he  should  not  be  compen- 
sated? By  the  use  of  the  street  in  its  natural  grade,  the 
city  has  adopted  it,  and  people  may  improve  with  refer- 
ence to  it;  and,  if  it  abandon  that  grade,  so  used,  and 
substitute  another,  it  ought  to  be  regarded  as  an  alteration 
of  an  established  grade.  Otherwise,  landowners  must 
wait  indefinitely  before  improving;  for,  if  they  do  not, 
they  may  be  ruined  by  change  of  grade.  The  constitution 
surely  does  not  mean  this. 

This  question  has  been  up  in  states  having  similar  pro- 
vision in  their  constitution  or  laws  to  ours.  In  City  of 
Bloomlngton  v.  Pollock,  141  111.  851  (81  N.  E.  146),  the 
court  said  that  it  was  immaterial  whether  such  grading 
was  done  under  an  ordinance  establishing  a  grade  in  the 
first  instance,  or  under  an  ordinance  abandoning  the  grade, 
and  the  fact  that  the  grade  was  iixed  before  the  plaintiff's 
purchase  was  no  defense  to  an  action  for  damages.  In 
Davis  x.  Railroad  Co.,  119  Mo.  ISO  (24  S.  W.  777),  it  is 
said  by  the  court  that  the  dedicator  should  only  be  held  to 
give  implied  consent  to  improvements  such  as  would  put 
the  street  in  a  condition  safe  for  use  on  the  natural  sur- 
face, and  the  syllabus  and  opinion  hold  that  an  owner  of  a 
lot  is  entitled  to  consequential  damages  from  the 
change  of  the  natural  surface  to  a  legally  established 
grade.  Approved  in  Hickman  v.  (1lty  of  I\an«ax,  J 20 
Mo.  110  (25  S.  W.  225).  In  Borough  of  Xeir  Brighton  v. 
United  Presbyterian  Chore!*,  i)()  Pa.  St.  881,  it  was  con- 
tended that  as  the  owner  of  ground  had  laid  it  <>ut  in  lots, 
and  the  town  had  never  tixed  grades,  it  was  not  liable  for 
grading  the  first  time,  but  it  was  held  that  a  change  from 
the  natural  grade  was  such  a  change  as  called  for  damages. 
The  court  said:  ktA   change  from  the  natural  grade  is  a 
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change  of  grade,  just  as  much  so  as  if  changed  from  a 
grade  previously  made  by  the  authorities.  When  the 
borough  accepted  the  street,  she  took  it  as  it  then 
was,  in  width,  line,  and  grade.  The  statute,  in  giving 
compensation,  carrying  out  the  constitution,  is  rem- 
edial. It  gives  damages  where  none  before  could  be  re- 
covered. It  should  receive  a  liberal  construction  to  effect 
its  object."  In  Jones  v.  Borough  of  Brighton,  144  Pa.  St. 
688  (23  Atl.  252),  it  was  held  that  a  land  owner  who  lays 
out  and  dedicates  a  street  to  public  use  is  not  precluded 
from  damages  for  a  change  of  grade,  at  least  where  the 
change  is  not  made  for  several  years  after  the  dedication, 
and  is  an  act  separate  from  the  opening  of  the  street,  as  it 
is  in  the  case  in  hand.  So  in  Pan/  v.  City  of  Alleghany, 
98  Pa.  St.  522.  These  principles  are  approved  in  O'Brien 
v.  Philadelphia,  150  Pa.  St.  589,  (24  Atl.  1017.) 

But  counsel  say  that  the  Pennsylvania  constitution  is 
that  compensation  is  to  be  given  for  damages  by  construc- 
tion and  enlargement  of  works,  highways,  etc. ;  covering, 
thus,  the  original  construction.  But  I  answer  that  our 
Constitution  is  intended  to  cover  the  whole  scope  of  injury, 
and  include  any  act  working  the  injury,  and  that  it  is  not 
limited  to  enlargement  or  alteration.  In  Missouri,  the 
clause  is  twice  held  to  give  the  right  to  damages  when 
the  property  is  injured  "by  establishing  the  grade  of  a 
street,  or  by  raising  or  lowering  the  grade  as  previously 
established."  Hickman  v.  City  of  Mannas*  120  Mo.  110 
(25  S.  W.  225.)  The  Massachusetts  statute  gives  pay  for 
damages  "by  reason  of  any  raising  or  lowering,  or 
other  act  done  in  repairing. "  Pub.  St.  Mass.  c.  52.  §  15. 
It  was  held,  in  Snotr  v.  Inhabitant*  of  Procincetoirn,  109 
Mass.  128,  that  where  no  grade  is  established,  the  estab- 
lishment of  one  afterwards  is  a  change  within  the  statute. 
(Such  was  the  case  here.)  And  where  a  street  was  laid 
out  in  18(51,  and  a  grade  was  established,  but  the  street 
was  not  built  at  such  grade,  and  the  city,  by  repairs  and 
otherwise,  recognized  the  existing  grade,  and  in  1877  the 
street  was  brought  to  the  grade  originally  established,  it 
was  held  actionable,  because  this  change  was  not  a  part  of 
the  original  construction  of  the  street.  City  of  Cambridge 
v .  (  o k n ty  (  om V#  of  J/idd/e.se,r,  1 2^>  M a ss.  529.  I n  .  1  tdr ieh 
v.  Board,  etc.,  12  K.  1.  241,  the  owner  was  given  damage 
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for  a  change  of  grade,  though  the  first  grade  had  never 
been  formally  established  by  the  aldermen.  It  was  enough 
that  the  street  had  been  used  and  worked. 

Morris  street  has  been  a  street,  I  gather  from  the  ordi- 
nance recognizing  it  in  1872,  before  that  date,  and  pre- 
sumably treated  by  the  city  as  such,  and  used  by  the  pub- 
lic by  a  grade  of  the  natural  surface  or  an  artificial  one. 
In  1872  a  grade  line  is  fixed  for  it  on  paper,  and  commenc- 
ing work  in  1801  or  1802  the  street  is  by  physical  grading 
made  to  conform  to  it.  If  improvements  were  made  on 
lots  before  the  paper  grade  line  of  1872,  while  the  street 
was  used  and  recognized  by  the  city  on  the  natural  grade 
prior  to  1802,  while  the  city  invited  improvements  upon  it 
by  adopting  it,  and  then  change  grade  physically,  where  is 
there  reason  for  excluding  lot  owners  from  compensation 
for  damages  consequent  upon  the  change  of  grade.  It 
would  be  a  case  falling  under  the  two  Massachusetts  cases 
first  cited,  and  under  the  Illinois,  Missouri  and  Rhode  Is- 
land cases. 

There  is  a  case  in  Kansas  contra.  Interstate  li.  It.  Co.  v. 
Eaxley*  46  Kan.  107.  So  Sargent  v.  Tarawa*  12  Wash. 
212.  The  case  of  Fohnnhee  v.  Amsterdam*  142  N.  Y.  118, 
is  referred  to  by  the  city's  council  as  holding  that  there  is 
no  inhibition  on  grading  a  street  until  the  grade  has  been 
established  and  graded.  There  a  statute  charter  made  a 
city  liable  for  change  of  grade  "when  the  grade  of  a  street 
has  been  established  and  the  street  graded  accordingly." 
There  the  very  letter  required  the  street  to  have  been  es- 
tablished and  graded;  and,  moreover,  the  case  strongly 
sustains  the  position  I  take,  as  it  holds  that  "to  establish 
the  grade  of  a  street,  within  the  meaning  of  said  charter, 
it  is  not  essential  there  should  be  a  formal  ordinance.  It 
may  be  established  by  long  use  and  the  acquiescence 
and  recognition  of  the  municipality."  In  Dalzell  v.  City 
of  Davenport*  12  Iowa  487,  the  letter  of  the  act  giving 
damages  limited  the  recovery  to  a  change  from  ua  grade 
established  by  the  city  engineer,"  and  therefore  has  no 
force  here.  The  case  of  Henderson  v.  City  of  Minneapo- 
olis*  82  Minn.  810  (20  N.  W.  822),  was  based' on  the  law, 
without  regard  to  the  change  in  the  constitution,  as  the 
opinion  shows.  So  with  Sc/den v.  Citt/  of  Jacksonville*  28 
Fla.  558  (10  South.  457).     It  related  to  a  constitution  de- 
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daring  that  private  property  should  not  be  "taken  or  ap- 
propriated for  public  use  without  compensation,"  not  to 
one  having  the  word  "damaged,"  like  ours.  *  City  of  An- 
derson v.  Bain.  120  Ind.  254  (22  N.  E.  828),  and  other 
Indiana  cases  cited,  are  on  statutes  giving  damages  in 
terms  for  change  of  established  grade.  Justice  Brewer, 
in  McElroy  v.  Kaunas  City*  21  Fed.  257,  said,  under  such 
a  clause,  that  damage  in  establishing  or  lowering  or  rais- 
ing a  grade  was  actionable,  t'pon  the  above  authorities  I 
think  it  safe  to  say  that,  if  a  street  is  a  public  street  of  a 
town,  though  no  grade  for  it  was  ever  fixed  by  the  town, 
but  it  is  used  upon  the  natural  surface  grade  for  any  con- 
siderable time,  and  improvements  have  been  made,  upon 
lots  lying  upon  it,  with  reference  to  such  grade,  before  any 
grade  line  is  established,  and  it  is  changed  to  the  damage 
of  such  lots,  the  town  or  city  is  liable  therefor. 

But  suppose,  as  in  this  case,  that  a  grade  line  be  estab- 
lished, and  then,  before  the  street  is  graded  to  conform  to 
that  line,  one  purchases  a  lot  on  it;  is  he  barred  from 
damage  for  injury  to  his  lot  from  the  change  of  grade? 
His  grantor,  owning  before  the  paper  grade,  would  not  be. 
Shall  he  be,  simply  because  he  purchased?  If  so,  the  one 
is  prevented  from  selling;  the  other,  from  buying.  The 
actual  change  may  never  be  made.  The  case  of  City  of 
Denver  v.  Vemia,  8  Colo.  800,  (8  Pae.  (fttt)  so  holds.  But 
I  do  not  think  this  can  be  shown  by  other  cases.  It  is  not 
the  making  of  the  paper  gnule  that  inflicts  the  injury,  but 
its  application  to  the  ground.  It  is  the  direct  physical 
disturbance  of  a  right  which  the  owner  had  'enjoyed  in 
connection  with  his  property  that  gives  action.  Rigney 
v.  City  of  Chicago,  102  111.  M  (point  (5),  approved  In- 
justice Harlam  in  City  of  Chicago  x.  Taylor*  125  l\  S.  160 
(8  Sup.  Ct.  820.)  See  Eachos  v.  Railway  Co.,  108  Cal. 
014  (87  Par.  750)  ;  Ogden  v.  Philadelphia*  148  Pa.  St.  44*0, 
(22  Atl.  (504);  Brown  v.  City  of  Lowell.,  8  Mete.  (Mass.) 
172;  Dill.  Mun.  Corp.  1225,  note.  In  Jones  v.  Borough 
of  Bangor,  144  Pa.  St.  <>88  (28  Atl.  252,)  it  was  held  that 
it  is  the  physical,  not  the  paper,  change  which  confers  the 
right  to  damages,  and  that  the  damages  belong  to  him  who 
is  owner  at  the  time  of  actual  grading;  audit  is  further 
held,  when  one  becomes  owner  after  the  municipality  has 
ordained  a  change  in  the  grade,  the  fact  that  his  purchase 
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is  made  with  the  knowledge  and  understanding,  on  the 
part  of  both  vendor  and  vendee,  that  the  street  will  be 
made  eventually  to  conform  to  the  new  grade,  does  not 
operate  to  relieve  the  municipality  from  liability.  In 
Page  v.  City  of  Houston,  10(5  Mass.  84,  one  purchased  after 
an  ordinance  to  change  grade,  and  it  was  held  that  the 
purchaser  could  sue,  and  was  the  right  one  to  sue,  for 
damages;  he  owning  at  the  date  of  the  work.  Lewis,  Em. 
Dom.  §  607. 

How  is  it  as  to  buildings  erected  after  the  city  has 
adopted  grade  lines?  The  owner  erects  them  with  his 
eyes  open  to  them.  The  city  has  the  undisputed  right  to 
adopt  them.  If  it  could  not,  it  would  not  be  able,  under 
such  a  constitutional  provision,  to  protect  itself  against 
immense  damages.  It  may  adopt  them,  and  every  one 
must  conform  to  them,  however  inconvenient.  It  is  a 
law-making  power.  The  city  cannnot  grade  all  streets  to 
the  line  at  once.  In  (irotfw  Philadelphia,  150  Pa.  St.  594, 
(24  Atl.  1048,)  it  was  held  that,  where  an  owner  erected  a 
house  on  his  lot  after  coniirmation  of  a  plan  fixing  the  grade 
of  a  street,  he  was  entitled  to  recover  for  injury  to  the  lot, 
but  not  to  the  house.  So  in  Darin  v.  Kail  road  Co.*  119 
Mo.  180  (24  S.  W.  777.)  An  ordinance  of  Charleston  re- 
quired any  one  about  to  build  to  get  the  grade  from  the  city 
engineer.  This  is  public  law  of  the  city,  which  every  one 
is  bound  to  know.  So  it  was  in  Denver:  and  in  City  of 
Dearer  v.  Veraia,  8  (1olo.  899,  (8.  Pac.  656,),  it  was  held 
that  any  one  building  must  conform  to  the  grade  line,  or, 
failing,  could  not  recover.  I  remark  that  the  city  law  ap- 
plies to  building,  prohibiting  the  act  of  building  without 
conforming  to  the  grade  line.  Not  so,  however,  as  to  buy- 
ing lots.  No  prohibition  or  condition  as  to  that.  This  is 
another  reason  for  allowing  recovery  in  one  case,  not  in 
the  other.  Therefore,  no  damage  could  be  allowed  Mrs. 
Blair  for  injury  to  buildings.  But  if,  in  fact,  the  plaintiff 
or  her  husband  made  application  to  the  engineer  for 
grade,  and  he  gave  the  wrong  one,  any  damage  as  to  her 
improvements,  traceable  and  attributable  to  the  error, 
would  be  recoverable. 

What  is  the  measure  of  damages  in  such  cases?  Shall 
there  be  set  off  against  the  damage  benefits  from  the 
change  of  grade?     What   benefits?     Benefits  peculiar  to 
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the  property,  as  in  condemnation  eases,  as  also  those  re- 
ceived, in  common  with  others,  by  this  property?  The 
courts  seem  to  ask  the  question,  has  the  plaintiff's  proper- 
ty been  damaged  on  the  whole?  If  so,  he  gets  that  dam- 
age; if  not,  he  gets  nothing.  I  think  the  rule  laid  down 
in  Stewart  v.  Railroad  Co.,  88  W.  Va.  438  (18  S.  E.  004,) 
is  applicable,  and  as  good  as  we  can  get.  The  measure  of 
damages  is  such  a  sum  as  will  make  the  owner  whole;  that 
is,  the  depreciation  of  the  market  value  of  the  lot  caused 
by  the  change  of  grade.  If  the  "fair  market  value  of  the 
lot  is  as  much  immediately  after  the  change  of  grade  as 
immediately  before,  no  recovery  can  be  had.  Lewis,  Em. 
Doni.  471  ;  note  to  Railroad  Co.  v.  Waldron,  88  Am.  Dec. 
118 ;  Sytnondx  v.  Cincinnati,  45  Am.  Dec.  582.  In  arriv- 
ing at  the  result  it  is  proper  to  consider  the  expense  of  ad- 
justing the  property  to  the  new  grade,  the  cost  of  filling, 
injury  to  trees,  or  raising  houses,  where  the  damage  to 
houses  is  included, — in  short,  all  things  causing  a  diminu- 
tion in  value  of  the  property.  City  of  Omaha  v.  Kramer, 
25,  Neb.  489  (41  N.  \V.  295) ;  note  to  ' Rail  road  Co.  v.  Waf- 
dron,HH  Am.  Dec.  114. 

But,  while  damages  are  to  be  given  the  owner,  his  ben- 
efits are  not  to  be  forgotten  ;  for  we  must  set  off  benefits 
against  damages.  What  benefits?  Peculiar,  not  general, 
benefits;  that  is,  not  benefits  which  the  owner  derives 
from  the  improvement  in  common  with  the  public  at 
large,  but  only  such  benefits  in  respect  to  his  property  as 
the  law  calls  "peculiar  benefits,"  since  for  the  general  ben- 
efits the  owner  pays  taxes  along  with  others.  Kanawha 
Co.  v.  Turner,  9  Leigh,  81tt;  Railroad  Co.  v.  Foreman,  24 
\V.  Va.  6(>2.  Hut  the  question  of  what  are  peculiar  bene- 
fits is  one  of  difficulty.  They  are  said  to  be  those  that 
particularly  and  exclusively  affect  the  particular  property. 
This  is  as  near  a  definition  as  we  can  give,  but  does  not 
solve  the  exact  question  in  this  case.  The  authorities  con- 
flict, or  are  indefinite.  Now,  we  can  clearly  say  that,  if 
the  market  value  of  the  property  is  as  much  after  the  im- 
provement as  before,  no  damages  can  be  recovered.  But 
if  we  apply  this  rule,  we  inevitably  charge  benefits  that 
are  given  the  property  by  the  improvements  which  are  not 
confined  peculiarly  to  it  alone,  but  benefits  which  all  the 
property  along  the  line  of  improvement  derives;  for,  in 
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fixing  the  market  value  after  the  improvement,  it  seems 
impossible  to  eliminate  the  advantage  conferred  on  it  by 
the  improvement.  The  market  value  is  its  value  with  that 
improvement.  We  must  therefore  say  whether  we  can 
charge  against  damages,  not  merely  benefits  limited  only 
to  the  particular  property,  as  the  drainage  of  a  swam]),  or 
greatly  better  access  to  it,  but  also  the  enhancement  of 
value  merely  from  the  property's  being  on  the  line  of-im- 
provement,  and  enjoyed  by  it  only  in  common  with  those 
along  the  line  of  improvement  or  in  close*  proximity.  A 
street  is  made  where  none  was  before,  or  is  greatly  im- 
proved, or  a  road  is  made  through  lands  before  without 
one,  and  property  along  the  street  or  road  is  greatly  en- 
hanced in  value,  so  that  it  is  worth  at  least  as  much,  yea, 
more  than  before.  But  all  persons  along  the  street  or  road 
are  alike  benefitted.  Shall  we  take  such  enhancement  of 
value  into  consideration?  The  better  opinion  is  that  we 
must.  Indeed,  how  can  we  help  it,  by  what  process,  when 
we  hold  that,  if  the  value  afterwards  is  as  much  as  before, 
no  recovery  for  damages  can  be  had?  Many  authorities 
tell  us  that  we  must  consider  as  general  benefits, — and  not 
charge  against  the  owner, — not  only  benefits  throughout 
the  city  or  town,  but  also  benefits  common  to  all  persons 
along  the  line  of  the  improvement.  Likely  we  must  so 
construe  Kanawha  Co.  v.  Turner,  9  Leigh,  813,  and  Rail- 
road Co.  v.  Foreman,  24  W.  Va.  662.  But  in  Mulrex. 
Falconer,  10  Grat.  17,  the  opinion  says  the  jury  must 
"show  a  just  regard  to  the  advantages  resulting  from  the 
passing  of  the  road  through  the  land,"  and  that  the  advan- 
tages to  be  excluded  are  those  "derived  to  the  owner  in 
common  with  the  country  at  large,"  thus  not  excluding 
from  consideration  those  advantages  directly  conferred  on 
property  along  the  line  of  the  improvement;  leading  us 
to  infer  they  ought  to  be  deducted  from  the  damages.  So 
in  Mitehell  v.  Thornton,  21  Grat.  179.  So  in  Kanawha  Co. 
v.  Turner,  9  Leigh,  818,  the  words  "country  at  large"  are 
used,  but  the  case  seems  to  exclude  benefits  imme- 
diately from  the  work,  shared  by  all  along  it.  In  Illinois 
the  constitution  on  this  subject  is  like  ours.  Ours  was 
borrowed  from  it.  In  the  recent  well-considered  case  of 
Railway  Co.  v.  Stiekney,  150  111.  362,  (37  N.  E.  1099),  it 
was  held  that  "if  propesty  is  enhanced  in  value  bv  reason 
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of  a  public*  improvement,  as  distinguished  from  the  general 
benefits  to  the  whole  community  at  large,  it  is  specially 
benefitted  and  is  to  be  assessed  for  the  special  benefits, 
notwithstanding  every  other  piece  of  property  upon  or 
near  the  improvement  may,  to  a  greater  or  less  degree,  be 
likewise  specially  benefitted.  In  other  words,  it  is  not 
such  benefits  as  arc  special  to  the  particular  property, 
thereby  excluding  the  consideration  of  such  benefits  as 
are  common  to  other  property  similarly  situated,  but  it  is 
such  benefits  as  that  the  particular  property  is  by  the  im- 
provement enhanced  in  value — that  is,  specially  benefitted 
— that  are  to  be  considered."  And  also  that,  "if  a  piece 
of  property  is  enhanced  in  value,  its  enhancement — or, 
in  other  words,  benelits  to  the  property — can  not  be  said 
to  be  common  to  any  other  property  especially  enhanced 
in  value,  and  it  is  thus  specially  benefitted  within  itself, 
and  irrespective  of  the  benefit  that  may  be  conferred  by 
the  improvement  upon  other  properties."  It  is  further 
there  held  that,  where  "general  benefits,'"  or  "benefits  in 
common,"  and  such  expressions,  are  used  in  the  books,  it 
is  meant  "those  general,  intangible  benelits  supposed  to 
flow  to  the  general  public  from  a  public  improvement. 
Tims,  the  paving  of  a  street  in  a  city  may  confer  special 
benefits  on  properties  near  it  by  an  increase  in  their  value, 
and  at  the  same  time,  by  the  convenience  afforded  the  gen- 
eral public,  confer  general  benefit;  and  so  a  railroad 
through  a  town  or  the  country  may  be  a  general  benefit,  by 
giving  additional  facilities  for  travel  and  commerce,  and 
thereby  be  a  benefit  to  the  community  at  large.  But  the 
effect  of  such  general  benefits  upon  any  particular  piece 
of  property  would  be  impossible  of  ascertainment,  and 
speculative;  and  it  has  always  been  held  that  such  benefits 
are  not  to  be  considered  for  that  reason."  And,  also,  it 
was  held  that  "the  damage  contemplated  by  the4  constitu- 
tion is  an  actual  diminution  of  the  present  value  or  price 
caused  by  the  construction  of  the  road,  or  a  physical  injury 
to  the  property  that  renders  it  of  less  value  in  the  market 
if  offered  for  sale.  The  test  of  whether  damages  have  ac- 
crued to  the  land  not  taken  is  whether  there  has  been  a 
diminution  in  its  market  value  by  reason  of  the  proposed 
improvement.  The  effect  upon  the  whole  tract  remaining 
after  part  is  taken   must  be  considered."     And  also  that 
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"the  consideration  of  benefits  by  which  the  land  not  taken 
is  increased,  instead  of  being  diminished,  in  value,  is  not 
the  deduction  of  benefits  or  advantages  from  the  damages, 
but  it  is  ascertaining  whether  there  is  damage  or  not.  It 
is  but  the  estimation  of  damages,  and  seems  to  be  the  only 
just  mode  of  estimating  them.  If  the  property  is  worth 
as  much  after  the  improvement  as  before,  then  there  is  no 
damage  done  to  same.  If  the  benefits  received  from  the 
making  of  the  improvement  are  equal  to  or  greater  than 
the  loss,  then  the  property  is  not  damaged  for  public  use. 
There  can  be  no  damage  to  property  without  pecuniary 
loss.  If  there  is  no  depreciation  in  value,  there  is  no 
damage/'  We  think  these  principles  sound.  They  are 
supported  by  eminent  authority.  Bohm  v.  Railroad  Co.*  129 
N.  Y.  57(5,  (29  X.  E.802);  City  of  Atlanta  v.  (ireen,  07  «a. 
886;  Awtil  v.  Scranton,  175  Pa.  St.  178  (52  Am.  St.  K.  841). 

What  is  said  above  touching  the  principles  of  the  case 
renders  unnecessary  detailed  discussion  of  instructions. 
Plaintiff's  No.  1  was  covered  by  Nos.  8  and  J)  given.  I 
think  Nos.  1  and  ()  are  good.  They  mention  no  benefits,  it 
is  true,  but  correctly  announce  the  general  proposition  that 
plaintiff,  if  in  fact  damaged,  is  to  be  made  whole.  Their 
ignoring  benefits  was  cured  by  instructions  given  for  de- 
fendant. Plaintiffs  Nos.  4,  5  and  7  are  bad,  under  prin- 
ciples stated  above,  as  they  ignore  benefits  to  the  property 
from  the  improvement,  simply  because  like  benefits  accrue 
toother  property  along  the  street.  No.  8  is  bad,  because  it 
ignores  the  effect  of  the  establishment  of  the  grade  line  of 
1872.  All  are  bad,  because  they  include  lot  and  buildings, 
when  buildings  should  be  excluded,  if  built  after  the  es- 
tablishment of  grade  line.  Defendant's  instructions  Nos. 
1  and  2  are  bad  ;  the  others,  good.  Instructions  Nos.  1  and 
4  of  defendant  erroneously  tell  the  jury  that  the  grade  line 
would  debar  recovery  both  for  lot  and  improvements. 
Plaintiff's  exception  to  the  rejection  of  evidence  of  the 
cost  of  foundation  of  storehouse,  erected,  not  only  after  the 
city  adopted  the  system  of  grade  lines,  but  after  work  had 
been  begun  to  conform  Morris  street  to  its  grade,  is  not 
tenable. 

There  is  no  error  in  allowing  the  question,  "Tell 
the  jury  what  effect,  if  any,  the  improvement  of  Morris 
street  in  front  of  this  property  of  Mrs.   Blair's  had   upon 
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the  value  of  the  property, — whether  it  is  worth  more  or 
less  after  the  improvement  than  it  was  before. v  I  do  not 
understand  that  the  objection  is  because  it  is  opinion.  As 
it  is  a  question  of  value,  opinion  evidence  is  admissible. 
RaMroad  Co.  v.  Foreman*  24  W.  Va.  662;  Ha rg reave*  v. 
Kimberly*  26  W.  Va.  787  (point  7);  State  v.  'Welch.  36 
W.  Va.  690  (15  S.  E.  419). 

Because  of  the  vice  in  defendant's  instructions  1  and  4, 
making  the  1872  grade  line  deny  all  claim  for  damage  to 
the  lot,  the  judgment  is  reversed,  and  a  new  trial  awarded. 

Dent,  Jitdge  :  (concurring). 

My  worthy  associate  has  made  use  of  the  following  lan- 
guage in  his  opinion,  which  seems  to  me  tends  to  confus- 
ion, to-wit :  "The  question  is  the  value  of  the  property 
less  special  benefits  to  the  property,  but  not  less  general 
benefits  shared  in  common  with  other  property  in  the 
neighborhood.  *  *  *  It  is  not  right  to  charge  general 
benefits,  and  thus  make  one  man  pay  for  what  the  whole 
community  enjoys/'  This  is  the  rule  that  applies  to  the 
ascertainment  of  the  damages  in  condemnation  proceedings 
to  the  residue  of  the  property  not  taken,  and  contravenes 
the  rule  in  Stewart  v.  Railroad  Co.,  88  W.  Va.  438  (18  S. 
E.  604),  applicable  to  the  ascertainment  of  damages  where 
no  part  of  the  property  is  taken.  In  condemnation  pro- 
ceedings, the  enhanced  and  prospective  value  of  the  prop- 
erty is  excluded  by  the  provisions  of  the  statute,  from  the 
estimate,  for  the  reason  that  it  is  a  mere  matter  of  conject- 
ure, and  is  enjoyed  by  all  property  owners,  generally, 
along  the  line  of  the  road,  and  in  the  neighborhood  alike. 
It  cannot  be  considered,  though  the  property  may  be  valu- 
able timber,  mineral  and  coal  lands,  worth  a  few  cents  per 
acre  before  the  taking  and  one  thousand  dollars  per  acre 
after  the  taking.  Railroad  Co.  v.  Foreman*  24  W.Va.  662; 
2  Dill.  Mun.  (\>rp.  p.  735,  $  625,  note  1.  Such  rule  does 
not  apply  to  cases  where  no  part  of  the  property  is  taken. 
The  damages  are  not  assessed  until  the  improvement  is 
completed.  Then  the  enhanced  value  by  reason  thereof  is 
not  a  matter  of  uncertainty,  but  fixed  and  determined, 
and  it  is  nothing  more  than  right  and  in  perfect 
accord  with  natural  justice  that  he  who  asks  pay  for 
damages  suffered  should  be  willing  to  give  credit  for  bene- 
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fits  received.  If  lie  takes  with  one  hand,  he  should  he 
willing  to  give  with  the  other.  If,  to  save  a  man's  life,  his 
leg  is  broken,  he  ought  not  to  recover  for  the  broken  leg, 
unless  the  value  thereof  exceeds  that  of  his  life.  And 
when  a  persons  property  is  damaged  that  it  may  be  im- 
proved, he  should  be  willing  to  allow  for  such  improve- 
ments in  his  attempt  to  recover  damages.  Hence  the  rule 
in  Stewart  v.  Railroad  Co.,  above,  that  "if  the  fair  market 
value  of  the  abuting  property  is  as  much  immediately  after 
the  construction  of  the  railroads  as  it  was  immediately  be- 
fore such  improvement  was  made,  no  damages  are  sus- 
tained for  which  a  recovery  can  be  had."  By  this  rule  all 
benefits  to  the  property,  local  or  general,  by  which  its 
market  value  is  kept  up  or  increased,  are  necessarily  taken 
into  consideration ;  and  it  is  simply  impossible  to  observe 
or  preserve  such  rule,  and  exclude  from  the  estimate  any 
value  giving  benefits.  The  question  is,  what  is  the  actual 
loss  to  the  market  value  of  the  property?  If  there  is  none, 
then  no  damage  has  been  sustained,  and  no  recovery  can 
be  had. 

Reversed. 


Spring  -  Special  Term,  1897. 
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Continuance — Motion  for  Continuance — Sound  Discretion. 

A  motion  for  a  continuance  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and,  unless  it  is  plainly  apparent 
that  such  discretion  lias  been  abused,  this  Court  will  not  in- 
terfere therewith,     (p.  7ti.) 

Special  Issues —  Waiver — Jury. 

The  special  issue  required  to  be  submitted  to  the  jury  by 
the  court  under  section  «,  chapter  96,  (-ode,  may  be  waived 
by  the  litigants,  and  the  issues  submitted  to  the  court  in  lieu 
of  a  jury;  and  in  such  case  neither  party  can  afterwards  com- 
plain that  such  special  issue  was  not  directed,     (p.  78.) 
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Krror  to  Circuit  (1ourt,  Jackson  county. 

AxnumpxU  by  the  Bank  of  Ravenswood  against  A. 
Hamilton  and  others..  There  was  judgment  for  plaintiff, 
and  defendants  bring  error. 

Affirmed. 

0.  E.  Hooo  for  plaintiff  in  error. 

W.  A.  Parsons  for  defendant  in  error. 

Dent,  Jtdok  : 

In  the  case  of  the  Bank  of  Ravenswood  against  A.  Ham- 
ilton et  al.,  being  a  writ  of  error  from  the  judgment 
of  the  Circuit  Court  of  Jackson  county  in  favor  of  the 
plaintiffs  against  the  defendants  upon  a  negotiable  note 
for  the  sum  of  four  hundred  and  seventy-seven  dollars  and 
forty-nine  cents,  the  following  are  the  only  errors  pre- 
sented for  consideration  :  (l)  The  refusal  to  grant  a  con- 
tinuance on  affidavit  filed.  (2)  The  trial  by  the  court,  by 
agreement  of  parties,  of  the  matter  of  usuary  on  a  statu- 
tory plea  in  the  absence  of  a  formulated  issue  under  sec- 
tion 6,  chapter  JHJ,  (-ode.  A  motion  for  continuance  is 
addressed  to  the  sound  discretion  of  the  trial  court,  and, 
unless  it  plainly  appears  that  such  discretion  has  been 
abused,  this  Court  will  not  interfere  therewith.  Marntet 
Co.  v.  Archibald,  87  Va.  778  (17  S.  K.  2W)) ;  F'tott  v.  rout.. 
12  Graft.  570;  filter  v.  Holland,  27  W.  Va.  oil  ;  D'nmmj 
v.  Railroad  Co.,  Id.  82;  Riddle  v.  Mcttimn**  22  \V.  Va. 
254.  The  amendment  of  a  pleading  at  any  time  during 
the  progress  of  a  case  is  not  sufficient  ground  for  continu- 
ance unless  it  becomes  necessary  to  promote  the  ends  of 
justice,  and  secure  a  fair  trial  of  the  issues.  The  affidavit 
relied  on  is  as  follows,  to  wit:  "State  of  West  Virginia, 
Jackson  Countv,  to  wit :  Before  the  undersigned  authoritv 
this  day  personally  appeared  A.  Hamilton,  who,  being 
first  duly  sworn,  says  that  he  is  one  of  the  defendants  in 
the  two  cases  pending  in  the  Circuit  Court  of  said  county 
wherein  the  Bank  of  Ravenswood  is  the  plaintiff,  and  in 
each  of  said  actions  he4  has  in  part  a  good  defense,  the  ex- 
tent of  which  defense*  this  affiant  is  unable  at  this  time  to 
state;  but  to  a  large  part  of  the  demands  sued  on  in  said 
actions  he  has  a  good  and   valid  defense,   and,  if   oppor- 
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tunity  is  afforded  him  until  the  next  term  of  this  Court,  he 
will  he  able  to  make  such  defense  to  said  actions.  The 
affiant  says  that  the  reason  that  lie  is  not  prepared  now  to 
make  such  defense  to  said  actions  is  that  he  relied  ex- 
clusively upon  the  insufficiency  of  the  declarations  filed  in 
said  actions  by  the  plaintiff,  and  fully  believed,  upon  the 
advice  of  his  counsel,  that  no  judgment  could  betaken  on 
said  declarations,  at  this  term;  and  plaintiff  relied  upon 
his  demurrer  to  said  declarations,  and  each  of  them,  in 
said  actions  as  a  sufficient  defence  thereto,  not  think- 
ing or  believing  that  he  would  be  required  at  this 
term  of  the  court  to  make  any  other  or  different  de- 
fense to  said  actions  than  that  raised  and  afforded 
by  his  demurrer  to  the  declarations  in  the  said  ac- 
tions, and  was  so  advised  by  his  counsel.  Affiant 
says  that  after  filing  his  demurrer  to  said  declarations,  and 
the  law  arising  thereon  being  argued  by  counsel  and  con- 
sidered by  the  court,  that  they,  the  said  demurrers,  were 
sustained  by  the  court;  and  thereupon  the  plaintiff  in  said 
actions  asked  leave  of  the  court  to  amend  its  said  declara- 
tions at  bar,  and  leave  to  make  such  amendments  was  by 
the  court  granted,  and  the  said  declarations  were  amended 
in  the  important  particulars  shown  by  the  orders  of  this 
Court.  Affiant  says  that  before  said  amendments  were 
made  there  was  no  cause  of  action,  as  this  affiant  is  ad- 
vised, stated  against  this  affiant  in  said  declarations,  or 
either  of  them  ;  but  affiant  says  that  since  said  amendments 
he  believes,  upon  the  advice  of  his  counsel,  that  the  plain- 
tiff has  stated  in  its  declarations  a  cause  of  action  against 
this  affiant.  This  affiant  says  that  if  he  is  now  forced  into 
trial  upon  the  new  issue  necessarily  raised  by  the  said 
declarations  as  amended  at  this  term  of  the  court  that  he 
will  be  deprived  of  making  his  said  defense  to  the  said 
actions,  or  either  of  them.  Affiant  further  says  that  if  he 
is  iriven  until  the  next  term  of  court  to  prepare  his  de- 
fense to  said  actions,  that  lie  will  he  prepared  to  defeat  in 
large  part  the  demands  sued  on  in  said  actions;  and  that 
this  application  for  a  continuance  of  the  said  causes  is  not 
made  for  delay,  but  in  the  interest  of  justice.  A.  Ham- 
ilton/' 

The  amendment  to  the  declaration  was  merely  supply- 
ing the  formal  parts  of  a  declaration  in  asHiimpxit  in  no 
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manner  affecting  the  cause  of  action,  and,  without  then 
asking  for  continuance,  the  parties  made  up  the  issues; 
the  real  and  only  issue  in  fact  being  the  question  of  usury, 
which  did  not  go  to  the  whole  demand,  but  only  to  an  un- 
certain part  thereof.  The  affidavit  does  not  disclose  the 
extent  of  the  defense,  but  evidently  avoids  doing  so,  and 
it  is  therefore  evasive  and  insufficient.  Nor  does  it  show, 
except  impliedly  and  evasively,  that  the  affiant  could  not 
be  ready  for  immediate  trial  of  the  issue,  or  even  give  any 
sufficient  reason  for  a  postponement.  There  is  no  claim  of 
the  absence  of  any  necessary  witness  or  paper,  or  any  just 
reason  given  for  suprise.  The  insincerity  and  concealment 
of  the  affidavit  are  too  apparent  to  need  comment.  It  is 
skillfully  drafted,  so  as  to  reveal  nothing  to  the  court  ex- 
cept the  mere  opinion  of  the  affiant  that  he  has  a  just 
defense  to  part  of  the  demand,  and,  if  given  time,  he  will 
be  able  to  present  and  sustain  it.  It  was  therefore  prop- 
erly disregarded  by  the  court.  The  pleadings  as  to  usury 
were  made  up  in  accordance  with  section  0,  chapter  9ft, 
Code.  But  it  is  insisted  that  the  court  erred  in  not  direct- 
ing ua  special  issue  to  try  and  ascertain  (1)  whether  or 
not  the  contract,  assurance,  or  other  writing  is  usurious; 
(2)  if  usurious,  to  what  extent;  (8)  whether  or  not  the 
interest  has  been  paid  on  said  contract,  assurance,  or  other 
writing  above  G  per  cent.,  and,  if  so,  to  what  extent. ?? 
This  provision  was  palpably  intended  to  apply  to  jury 
trials  alone,  and  not  to  cases  wherein  a  jury  is  waived,  and 
the  court,  by  agreement  of  parties,  is  substituted  to  try 
the  issues.  Parties  litigant  may  waive  the  formalities  of 
law,  and  when  this  has  been  done  in  good  faith  they  can- 
not afterwards  complain  that  such  formalities  have  not 
been  complied  with.  State  v.  lirookorer,  42  W.  Va.  292 
(2ft  S.  E.  174.)  The  issue  was  usury.  The  court  found 
against  it.  The  evidence  is  not  certified,  and  hence  it 
must  be  presumed  that,  so  far  as  the  evidence  was  con- 
cerned, the  linding  was  right.  And  this  ended  the  con- 
troversy: for,  the  iirst  finding  halving  been  adverse  to 
defendants-  plea,  it  became  unnecessary  for  the  court  to 
inquire  as  to  the  extent  or  payment  of  usury  that  did  not 
exist.  The  judgment  being  without  apparent  error,  is 
affirmed. 

Affirmed. 
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CHARLESTON. 

Bank  of  Spencer  v.  Simmons,  et  ah 
Submitted  January  14,  1897— Decided  March  15,  1897.  S-M 

1.  Action  for  Tse — Negotiable  Note — Endorsement. 

Where  a  negotiable  note  is  made  payable  at  a  particular 
bank,  and  such  bank  is  also  made  payee,  and  said  note  in 
indorsed  in  blank  by  a  third  party,  i\\u\  a  fourth  party,  on  the 
day  of  the  execution  of  said  note,  becomes  the  owner  thereof, 
by  paying  the  maker  the  cash  therefor,  and  before  maturity 
said  note  is  indorsed  to  said  bank  for  collection,  and  is  subse- 
quently duly  protested  for  non-payment,  said  fourth  party 
may  sue  in  the  name  of  the  bank  for  his  use  and  benefit,  and 
recover  judgment  against  said  maker  and  indorser.     (p.  82.) 

2.  Negotiable  Note — Ownership. 

The  possession  of  a  bill  or  note  which  is  payable  to  bearer 
or  indorsed  in  blank  is  prima  facie  evidence  of  ownership, 
and  also  that  the  holder  received  it  upon  a  valuable  consider- 
ation, paid  therefor  in  the  usual  course  of  trade  or  business, 
(p.  88.) 

Error  to  Circuit  Court,  Roane  county. 

Action  by  the  Bank  of  Spencer,  to  the  use  of  A.  D.  Fer- 
rell,  against  (i.  B.  Simmons  and  W.  S.  Simmons.  Judg- 
ment for  plaintiff,  and  defendant  William  S.  Simmons 
brought  error. 

Affirmed. 

Schilling  &  Starkey  for  plaintiff  in  error. 

Walter  Pendleton  for  defendant  in  error. 

English,  President  : 

On  the  loth  day  of  February,  1895,  one  G.  B.  Simmons 
executed  a  note  in  the  following  words  and  figures: 
"$500.00.  Spencer,  W.  Ya.,  Feb.  15th,  181)5.  Ninety  days 
after,  I  promise  to  pay  to  the  Bank  of  Spencer  five  hundred 
dollars,  negotiable  and  payable  at  the  Bank  of  Spencer. 
Value  received.  (Renewal.)  (_}.  B.  Simmons," — on  which 
note  are  the  following  indorsements:  UW.  S.  Simmons." 
"For  collection  for  aeccount  of  myself  in  Bank  of  Spencer,  A. 
D.  Ferrell."  On  the  18th  day  of  May,  1895,  said  note  was 
duly  protested  on  non-payment.  On  the  8th  day  of  June, 
1895,  an  action  of  debt  was  instituted  in  the  circuit  court  of 
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Kern ne  county  by  the  Bank  of  Spencer,  a  corporation  under 
the  laws  of  West  Virginia,  which  sued  for  the  use  and  ben- 
efit of  A.  I).  Ferrell,  on  said  note,  against  G.  B.  Simmons 
and  \V.  S.  Simmons.  A  demurrer  to  the  plaintiff's  decla- 
ration was  interposed,  which  was  considered  by  the  court, 
and  overruled.  The  defendant,  \V.  S.  Simmons,  pleaded 
fitl  debet ^  and  issue  was  joined  thereon,  and  the  matters  of 
law  and  fact  were,  by  agreement  of  parties,  submitted  to 
the  court;  and,  the  court  having  heard  the  evidence  and 
argument  of  counsel  thereon,  the  said  G.  B.  Simmons 
allowed  judgment  to  go  against  him  by  default,  and  the 
court  found  for  the  plaintiff  the  sum  of  five  hundred  and 
eight  dollars  and  ninety  cents,  and  gave  judgment  for  the 
plaintiff  for  the  use  of  said  A.  D.  Ferrell  for  that  sum, 
against  the  defendants,  with  interest  from  the  date  of 
said  judgment  and  costs.  The  defendant,  W.  S.  Simmons, 
moved  the  court  to  set  aside  said  judgment,  and  grant  him 
a  new  trial,  because  the  same  was  contrary  to  the  law  and 
the  evidence,  and  was  not  warranted  by  the  evidence, 
which  motion  was  overruled;  and  the  said  \V.  S.  Simmons 
excepted,  and  asked  that  the  evidence  be  certified,  which 
was  accordingly  done,  and  the  said  defendant  obtained  this 
writ  of  error. 

'the  first  error  assigned  and  relied  upon  is  that  the  dec- 
laration was  not  sufficient,  because  it  does  not  allege  that 
the  note  was  not  delivered  to  the  plaintiff,  or  that  the 
same  was  indorsed  to  the  plaintiff;  but  upon  this  point  we 
find  that  J  Daniel,  Neg.  Inst.  §  &3,  states  that  -'it  is  not 
necessary  to  aver  the  delivery  of  a  bill  or  note,  for  the  aver- 
ment that  a  bill  was  drawn  or  a  note  made  includes  the  idea 
of  a  delivery,  without  which  the  drawing  or  making  is  not 
complete. ^  The  declaration  in  this  case  uvers  that  the 
said  (i.  B.  Simmons  made  his  certain  note  in  writing,  etc.* 
and  that  the  said  \Y.  S.  Simmons  afterwards,  and  before 
the  said  note  became  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit:  on  the  day  and  year  last 
aforesaid,  indorsed  the  said  note,  whereby  he  then  and 
there  ordered  and  appointed  the  sum  of  money  therein 
specified  to  be  paid  to  the  said  Bank  of  Spencer,  ete.  This 
we  regard  as  sufficient,  without  alleging  the  delivery  of 
the  note  to  the  payee.  See  Chit.  Bills  &  N.  (7th  Am.  Ed.) 
X>.  ttOO,  where  the  author  says:     uIt  is  not  necessary  to 
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allege  as  part  of  the  plaintiff's  title  that  the  bill,  etc.,  was 
delivered  to  him,  as  the  allegation  that  the  bill  was  pay- 
able to  the  payee  or  that  an  indorsement  was  made  in- 
cludes it,"  citing  Churchill  v.  Gardner,  7  Term  K.  590; 
Smith  v.  JfeClure,  5  East  477.  So,  in  the  case  of  Rail- 
road Co.  v.  Livkim,  72  111,  522,  it  was  held  that,  "in  de- 
claring upon  an  indorsed  promissory  note,  an  averment 
that  the  payee  indorsed  the  note  to  the  plaintiff  is  suf- 
ficient, without  averring  a  delivery.  The  averment  that 
the  payee  indorsed  the  note  to  the  plaintiff  imports  a  de- 
livery." The  leading  English  case  on  this  point  is  that  of 
Churchill  v.  Gardner*  nupra.,  where  it  is  held  that  uit  is 
not  necessary  in  a  declaration  on  a  bill  of  exchange  to 
aver  that  the  maker  delivered  it;  it  is  sufficient  to  state 
that  he  made  it."  These  authorities  we  regard  as  amply 
sufficient  to  show  that  the  circuit  court  committed  no  error 
in  overruling  the  demurrer  to  the  plaintiff's  declaration, 
for  the  reason  that  it  fails  to  allege  that  the  note  sued  on 
was  delivered  to  the  plaintiff. 

The  next  assignment  of  error  relied  on  by  the  plaintiff  in 
error  is  that  the  evidence  in  this  case  clearly  shows  that 
there  was  no  consideration  from  the  plaintiff  to  the  maker 
or  the  indorser  of  the  note  in  controversy,  and  therefore  the 
judgment  should  have  been  in  favor  of  the  plaintiff  in 
error,  instead  of  against  him;  that,  as  between  the  maker 
or  indorser  and  the  payee,  the  true  state  of  the  case  may 
be  shown,  and  the  presumption  of  consideration  rebutted; 
that  this  suit  is  between  the  payee  in  the  note  and  the  in- 
dorser, and  therefore  the  rights  of  a  hona  jide  holder  for 
value  and  before  maturity  do  not  arise.  Now,  section  11 
of  chapter  99  of  our  Code  provides  that,  "upon  any  such 
note  which  on  its  face  is  payable  at  a  particular  bank  or  a 
particular  office  thereof  for  discount  and  deposit,  or  at  the 
place  of  business  of  a  savings  institution  or  savings  bank, 
aud  upon  any  bill  of  exchange  whether  such  note  or  bill  be 
payable  in  or  out  of  this  state,  if  the  same  be  protested,  an 
action  of  debt  or  astumpnit  may  be  maintained,  and  judg- 
ment given  jointly  against  all  liable  by  virtue  thereof, 
whether  drawers,  endorsers  or  acceptors,  or  against  any  one 
of  any  intermediate  number  of  them  for  the  principal  and 
charges  of  protest,  with  interest  thereon  from  the  date  of 
such  protest."     Now,  this  note  was  made  by  G.  B.  Sim- 
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mons,  and  was  payable  ninety  days  after  date  to  the  Bank 
of  Spencer,  for  live  hundred  dollars,  negotiable  and  paya- 
ble at  the  Bank  of  Spencer,  for  value  received,  and  was 
indorsed  in  blank-  by  the  plaintiff  in  error,  W.  S.  Simmons. 
The  evidence  shows  that  A.  D.  Ferrell  became  the  owner 
of  the  note  before  maturity ;  that  no  part  of  it  had  been 
paid,  and  that  A.  D.  Ferrell  had  indorsed  said  note  to  the 
Bank  of  Spencer  for  collection ;  that,  on  the  day  the  note 
was  made,  the  defendant  (i.  B.  Simmons,  brought  the 
same  to  said  Ferrell,  and  got  the  money  of  him  for  it.  So 
it  does  appear  affirmatively  that  said  A.  D.  Ferrell  paid  a 
valuable  consideration  for  said  note,  and  in  the  case  of 
Khrhte  v.  Moore,  5  Munf.  888,  it  was  held  by  the  court  of 
appeals  of  Virginia  that  the  holder  of  a  bill  of  exchange, 
with  several  indorsements  in  blanks,  has  the  right  to  strike 
out  the  names  of  the  indorsers  subsequent  to  the  first,  and 
to  write  over  the  name  of  the  first  indorser  an  assignment 
to  himself,  or  the  bill,  without  such  assignment,  will  be 
considered  as  his  property,  by  his  having  it  in  his  power  to 
make  it.  And  we  find  the  law  thus  stated  in  2  pars. 
Bills  &  N.  p,  448;  "An  agent  who  holds  a  bill  or  note  pay- 
able to  bearer,  or  indorsed  in  blank,  or  to  whom  it  has 
been  indorsed  for  the  purpose  of  collection,  may  sue  on  it 
in  his  own  name."  Now,  the  note  in  the  case  we  are  con- 
sidering was  made  payable  to  the  Bank  of  Spencer,  and 
was  indorsed  by  the  plaintiff  in  error,  with  a  view,  no 
doubt,  of  having  the  note  discounted  at  said  hank;  but  said 
A.  D.  Ferrell  paid  the  maker  of  said  note  the  money 
thereon  before  maturity,  and  thereby  became  the  owner 
thereof,  and,  being  such  owner,  indorsed  the  same  to  said 
bank  for  collection;  and,  as  we  have  seen,  a  note  held  by 
an  agent,  to  whom  it  has  been  indorsed  in  blank,  or 
to  whom  it  has  been  endorsed  for  collection,  may  sue 
on  it  in  his  own  name,  and,  that  being  the  case,  he 
surely  can  sue  on  it  for  the  use  and  benefit  of  the  true 
owner.  In  2  Hoi).  Prae.  p.  229,  we  find  the  law  stated 
thus  :  "The  beneficial  owner  of  a  bill  of  exchange  or  nego- 
tiable note,  which  is  payable  to  bearer  or  is  indorsed  in 
blank,  may,  says  Walworth,  Ch.,  institute  a  suit  thereon 
in  a  court  of  law,  in  the  name  of  any  one  who  is  willing 
to  allow  his  name  to  be  used  for  that  purpose:  and,  where 
the  defendant  lias  no  legal  or  equitable  defense  to  the  bill 
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or  note  as  against  the  real  owner  thereof,  he  cannot  be  per 
mitted  to  show  that  the  nominal  plaintiff,  in  whose  name 
the  suit  is  so  brought,  is  not  the  real  party  in  interest," — 
citing  Motion  v.  Kogevn,  14  Wend.  580,  where  it  is  further 
held  that  uthe  possession  of  a  bill  or  note  which  is  payable 
to  bearer,  or  indorsed  in  blank,  is  prima  facie  evidence  of 
ownership,  and  also  that  the  holder  received  it  upon  a  val- 
uable consideration  paid  therefor  in  the  usual  course  of 
trade  or  business.  As  a  general  rule,  therefore,  even 
where  there  is  a  failure  of  consideration  or  other  equitable 
defense  as  between  the  defendant  and  the  drawee  or  payee 
of  the  bill  or  note  or  his  immediate  indorser,  he  cannot  call 
upon  the  plaintiff  to  prove  when  or  upon  what  considera- 
tion the  bill  or  note  upon  which  the  suit  is  brought  was 
transferred  to  him,  or  how  it  came  into  his  hands," — citing 
Byles,  Bills,  61. 

In  the  light  of  these  authorities,  we  must  hold  that  the 
second  assignment  of  error  is  not  well  taken,  and  as  the 
above  authorities  show,  as  we  think,  that  the  suit  was 
properly  brought  in  the  name  of  the  Bank  of  Spencer,  for 
the  use  and  benefit  of  A.  I).  Ferrell,  and  as  it  clearly  ap- 
pears from  the  testimony  that  A.  D.  Ferrell  was  the  bona 
jide  owner  of  the  note  sued  on,  having  purchased  the  same 
and  paid  for  it  on  the  day  it  was  made,  and  that  the  bank 
to  whom  the  note  was  payable  never  discounted  the  same, 
the  said  A.  D.  Ferrell  had  the  right  to  institute  suit  in  the 
name  of  said  bank  (which  was  the  payee  named  therein), 
for  his  use  and  benefit,  and  to  prosecute  the  same  to  judg- 
ment in  his  favor.  And  we  find  the  law  stated  on  this 
question  (Wood,  Byles,  Bills,  side  p.  121)  as  follows: 
"If  a  man  seek  to  enforce  a  simple  contract,  he  must  in 
pleading,  aver  that  it  was  made  on  good  consideration,  and 
must  substantiate  that  allegation  by  proof.  But  to  this 
rule  bills  and  notes  are  an  exception.  It  is  never  neces- 
sary to  aver  consideration  for  any  engagement  on  a  bill  or 
note,  or  to  prove  the  existence  of  such  consideration,  un- 
less a  presumption  against  it  be  raised  by  the  evidence  of 
the  adverse  party,  or  unless  it  appear  that  injustice  will  be 
done  to  the  defendant,  or  that  the  law  will  be  violated  if 
the  plaintiff  recover."  None1  of  these  things,  however, 
appear  in  this  ease,  and  we  conclude,  therefore,  that  the 
third  and  fourth  assignments  of  error  suggest  nothing  that 
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would  entitle  the  plaintiff  to  a   reversal  of  the  judgment 
complained  of. 

For  these  reasons,  the  judgment  must  be  affirmed,   with 
costs  and  damages. 

Affirmed. 


CHARLESTON. 
Coaldale  Mining   <fe  Manufacturing  Co.  v.  Clark  et  al. 

Submitted  January  25,  1897— Decided  March  15,  1897. 

1.  Mining  Lease—  Conntruetion  of  Lease — Royalty. 

T.  leases  from  <\  and  others  a  tract  of  land  for  the  purpose 
of  mining  and  shipping  coal  therefrom,  and  assigns  the  lease 
to  the  (•.  M.  &  M.Co.  The  lease  provides  a  royalty  or  rental 
to  the  lessors  of  ten  cents  for  every  ton  of  two  thousand 
pounds  of  coal  which  should  pass  over  the  screen  mentioned 
in  the  lease,  and  five  cents  per  ton  for  every  ton  which  passed 
through  the  screen,  and  which  should  he  shipped  from  the 
demised  premises;  and  it  further  provides  that  the  lessee 
should  pay  to  the  lessors  the  sum  of  three  thousand  dollars 
annually  as  a  mini  mum  rental  thereunder,  whether  the 
quantity  of  coal  produced  that  amount  of  rental  or  not.  A 
distress  warrant  heing  sworn  out,  then  a  receiver  appointed, 
the  works  were  closed,  with  five  months1  rental  unpaid,  for 
which  time  the  royalty  on  the  coal  actually  mined  amounted 
to  one  hundred  dollars  per  month,  making  in  all  five  hundred 
dollars,  which  amount  was  decreed  to  the  the  lessors.  Jleldy 
that  the  true  amount  due  the  lessors  was  five-twelfths  of 
three  thousand  dollars,  or  one  thousand  two  and  fifty  dollars, 
which  should  have  heen  decreed  to  them  for  unpaid  royalty, 
(p.  88.) 

2.  Deed  ok  Trust — Decree — Error. 

A  coal  company  operating  mines,  with  assets  exceeding  its 
liahilities  hy  at  least  five  thousand  dollars,  or  twenty-five  per 
cent.,  its  assets  consisting  of  a  good  plant  for  operating  its 
works,  with  approved  machinery  and  outfit,  and  a  favorahle 
contract  for  the  sale  of  its  whole  output,  and  executing  a  deed 
of  trust  to  secure  the  sum  of  six  thousand  dollars  on  its  lease- 
hold and  all  its  property,  four  thousand  and  five  hundred  dol- 
lars of  which  is,  at  the  time  of  the  execution  of  the  trust,  money 
advanced  for  machinery  and  improving  the  works, and  the 
principal  part  of  the  residue  of  fifteen  hundred  dollars  being 
for  royalty  due  to  that  date,  said  six  thousand  dollars  being  a 
part  of  the  liabilities,  it  is  error  to  decree  the  insolvency  of 
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the  company,  and  to  declare  the  deed  of  trust  a  general  as- 
signment for  the  benefit  of  all  the  creditors  of  said  company, 
(p.  89.) 

8.     Decree — Equity — Pleading . 

There  can  he  no  decree  without  allegations  in  the  plead- 
ings to  support  it.     (p,  89.) 

Appeal  from  Circuit  Court,  Wayne  county. 

Bill  by  the  Coaldale  Mining  &  Manufacturing  Company 
against  E.  W.  Clark  and  others.  Decree  for  plaintiff,  and 
defendants  appeal. 

Reversed. 

J.  S.  Clark  and  Vinson  &  Thompson,  for  appellants. 

McWhortkr,  Judge  : 

On  the  18th  dav  of  February,  1892,  H.  J.  Toudy  took 
from  E.  W.  Clark  and  others,  trustees,  a  lease  in  writing 
of  one  thousand  and  five  hundred  acres  of  land  in  Wayne 
county,  W.  Va.,  for  the  purpose  of  mining  and  shipping 
coal.  By  the  terms  of  the  lease  it  was  provided,  among 
other  things,  that  the  royalty  or  rental  to  he  paid  was  ten 
cents  for  each  and  every  ton  of  two  thousand  pounds  of  coal 
passing  over  a  screen  described  in  the  lease,  and- five  cents 
per  ton  for  every  ton  which  passed  through  the  screen,  and 
which  should  be  shipped  from  the  demised  premises.  And 
it  was  further  provided  and  agreed  that  the  lessee  should 
pay  to  the  lessors  the  sum  of  three  thousand  dollars  annu- 
ally from  the  completion  of  the  railroad  to  the  leased 
premises  during  the  continuance  of  the  lease,  as  a  mini- 
mum rental  thereunder,  whether  the  quantity  of  coal  pro- 
duced that  amount  of  rental  or  not.  On  the  1st  day  of 
March,  1892,  the  lessee,  H.  J.  Toudy,  with  the  consent  of 
the  lessors,  made  in  writing,  transferred  and  assigned  the 
said  lease,  with  all  his  "rights,  titles,  and  interest  and 
privileges"  thereunder  to  the  Coaldale  Mining  &  Manufac- 
turing Company,  which  assignment  was  duly  accepted  by 
said  company.  On  the  13th  day  of  May,  1898,  the  said 
Coaldale  Mining  &  Manufacturing  Company  executed  a 
deed  of  trust  to  Stephen  E.  Haas,  trustee,  conveying  the 
said  lease,  together  with  all  the  tenements,  machinery, 
buildings,  improvements,  etc.,  placed  on  said  leased  prem- 
ises, to  secure  to  E.  W.  ("lark  and  others,  trustees,  the 
sum  of  six  thousand  dollars,  with  interest  at  the  rate  of 
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six  per  centum  per  annum,  to  bo  paid  to  said  trustees, 
their  successors,  heirs,  or  assigns,  on  or  before  the  15th 
day  of  May,  1898,  in  the  following  manner,  to- wit :  ten 
cents  per  ton  for  every  ton  of,  coal  mined  from  the 
leasehold  premises  from  and  after  the  1st  day  of  Novem- 
ber, 1895$,  the  payments  to  bo  made  on  the  20th  day  of  the 
months  of  January,  April,  July,  and  October  in  each  year, 
each  of  said  payments  to  be  for  the  coal  mined  during  the 
three  calendar  months  immediately  preceding  the  1st  of 
the  month  in  which  said  payment  was  to  lie  made  until  the 
whole  of  said  six  thousand  dollars  should  be  paid;  and  the 
interest  was  to  be  paid  quarterly  at  the  same  times;  and  it 
was  further  provided  that,  in  default  of  said  quarterly  pay- 
ments of  principal  or  interest,  the  said  resting  que  tnatteat 
should  have  the  right  to  declare  the  whole  of  said  six 
thousand  dollars  or  so  much  thereof  as  should  then  remain 
unpaid,  to  be  due  and  payable,  and  require  the  trustee  to 
proceed  to  sell  under  the  trust  deed,  according  to  the  terms 
thereof. 

It  appears  from  the  evidence  in  the  cause  that  the  six 
thousand  dollars  secured  by  said  trust  deed  was  represented 
by  cash  advanced  at  the  time  four  thousand  and  live  hun- 
dred dollars,  and  about  one  thousand  and  live  hundred 
dollars,  the  amount  of  rental  or  royalty  on  coal  mined  up 
to  that  time,  and  other  small  accounts  due  from  the  com- 
pany. On  July  18,  189^,  the  said  E.  \V.  ('lark  and  others, 
trustees,  caused  a  distress  warrant  to  be  sued  out  against 
and  levied  upon  the  property  of  the  Coaldale  Mining  A: 
Manufacturing  Company  "for  the  sum  of  two  thousand  and 
three  hundred  and  seventy-two  dollars  and  eighteen  cents, 
balance  of  rent  due  and  in  arrears  under  the  contract  of 
lease/'  On  July  14,  1898,  the  Coaldale  Mining  &  Manu- 
facturing Company  liled  its  bill  of  complaint  in  the  circuit 
court  of  Wayne  county,  alleging  its  inability  to  pay  its 
creditors  in  full,  owing  to  the  financial  stringency  of  the 
times,  the  suing  out  of  the  distress  warrant,  /7c,  and 
praying  for  the  appointment  of  a  receiver  to  preserve  the 
property,  and  protect  it  from  waste  and  destruction;  and 
on  the  same  day  (July  14th)  the  judge  of  said  circuit  court, 
in  vacation,  appointed  H.  J.  Toudy  receiver  of  said  com- 
pany. October  2,  1898,  the  receiver  filed  his  report,  which 
showed  the  assets  as  of  July  J 5,  1898,  to  amount  to  the  sum 
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of  twenty-one  thousand  six  hundred  and  thirty-six  dollars 
and  twenty-four  cents,  and  the  liabilities  to  the  sum  of 
sixteen  thousand  five  hundred  and  thirty-two  dollars  and 
ten  cents,  which  liabilities  included  the  sum  of  six  thous- 
and dollars  secured  by  the  trust  deed,  as  well  as  an  item 
of  three  thousand  dollars  for  rent.  And  the  record  shows 
that  at  the  date  of  the  execution  of  the  trust  deed  of  May 
13,  1893,  the  assets  were  substantially  the  same  as  of  said 
July  15th,  and  the  liabilities  something  less  than  on  July 
15,  1893.  On  the  2d  day  of  October,  1893,  the  defendants 
E.  W.  Clark  and  others,  trustees,  tiled  their  joint  answer 
to  complainant's  bill  in  the  nature  of  a  cross  bill  setting 
up  their  trust  deed  for  six  thousand  dollars,  and  their  dis- 
tress warrant  aforesaid,  and  denying  that  the  coal  opera- 
tions could  be  carried  on  by  a  receiver  of  the  court  at  a 
profit  at  the  time  for  reasons  alleged,  and  averring  that  be- 
cause of  the  perishable  nature  of  the  personal  property 
used  in  the  operations  of  the  mines,  etc.,  it  would  be  to 
the  interest  of  the  plaintiff  and  every  one  else  in  interest 
to  have  the  receiver  discharged,  and  the  property  sold.  On 
the  3d  day  of  October,  1893,  Jones,  Wilter  &  Co.,  Henk- 
ing,  Bovie  <fe  Co.,  and  E.  E.  Shedd  &  Sons  filed  their  sev- 
eral petitions,  setting  up  their  respective  claims,  and  pur- 
suant to  the  prayer  of  the  petitioners  the  court  filed  and 
treated  them  as  the  answers  of  the  several  petitioners  as 
defendants  to  plaintiff's  bill.  These  petitions  are  all  in 
the  same  form,  and  contain  the  same  allegations,  and  the 
only  allegations  or  averments  in  all  the  pleadings  in  the 
cause  charging  fraud  or  misconduct  on  the  part  of  the 
plaintiff  company,  or  any  other  company,  or  any  other 
party  to  the  suit,  are  contained  in  the  following  words  of 
the  several  petitions:  uYour  petitioner,  further  answer- 
ing, says:  That  it  is  untrue,  as  alleged  in  plaintiff's  said 
bill,  that  it  was  necessary  that  a  receiver  should  be  ap- 
pointed to  take  charge  of  the  plant  and  business  of  the 
said  plaintiff,  and  conduct  and  operate  the  same,  in  order 
that  all  its  creditors  should  be  protected,  and  have  their 
claims  fully  satisfied;  but  avers  that  no  necessity  in  fact 
existed,  and  that  said  allegation  was  made  and  used  as  a 
subterfuge,  and  with  the  intention  to  hinder,  delay,  and 
defraud  its  creditors,  and  especially  this  petitioner,  in  the 
collection  of  the  claims  and  demands  against  it.     This  pe- 


Digitized  by  CjOOQ IC 


88  Ooaldale  Mining  &  Mfg.  Co.  ?».  Clark  et  al. 

tioner  further  avers  that  the  said  plaintiff*  and  the  said 
defendants  E.  W.  Clark  et  ah,  trustee  of  the  Guyandotte 
Coal  Land  Association,  upon  whose  lands  the  plaintiff 
holds  its  said  lease,  conspired  together  and  with  each 
other  for  the  purpose  of  hindering,  delaying,  and  defraud- 
ing the  other  creditors  of  said  plaintiff,  and  especially  this 
petitioner,  and  the  result  of  said  conspiracy  was  the  insti- 
tution of  this  suit,  and  the  appointment  of  H.  J.  Toudy, 
the  general  manager  and  one  of  the  stockholders  of  the 
plaintiff,  to  be  its  receiver."  Various  other  petitions 
were  filed,  merely  setting  up  claims  against  the  company, 
and  at  the  same  time  an  order  was  made  directing  a  sale 
of  the  property,  and  referring  the  cause  to  a  commissioner 
to  take,  state,  and  report  an  account  ascertaining  the 
assets  of  the  company  uat  the  date  of  the  deed  of  assign- 
ment referred  to  in  the  bill  herein,  and  the  value  thereof," 
the  debts  due  from  the  plaintiff,  the  nature  and  character 
thereof  and  to  whom  due,  and  the  liens  against  said  prop- 
erty and  priority  thereof,  and  for  statement  of  receiver's 
account.  An  amended  bill  was  filed,  making  all  the  cred- 
itors of  the  company  parties.  On  the  coming  in  of  the 
master's  report  and  the  report  of  the  sale  of  the  property, 
the  court,  on  the  8th  day  of  February,  1895,  entered  the 
decree  complained  of. 

The  court  erred  in  reducing  the  claim  of  appellants  for 
rent  to  the  sum  of  five  hundred  dollars,  but  the  error  was 
not  to  the  extent  claimed  by  the  appellants.  It  appears 
from  the  evidence  of  II.  J.  Toudy — the  only  witness  ex- 
amined in  the  cause — that  the  royalty  owed  by  the  com- 
pany up  to  the  date  of  the  deed  of  trust,  May  18,  1893, 
was  represented  in  the  six  thousand  dollars  secured  by 
said  trust  deed.  Hence  the  court  should  have  ascertained 
the  rent  to  be  still  due  and  owing  to  the  appellants,  not 
one  hundred  dollars  per  month, — being  the  royalty  on  the 
actual  amount  of  coal  mined  from  the  time  of  the  execu- 
tion of  the  deed  of  trust  until  the  closing  down  of  the  coal 
works,  Ww  months  (the  average  royalty  amounting  to 
about  one  hundred  dollars  per  month,  as  stated  in  the  tes- 
timony of  the  witness  Toudy), — but  the  sum  of  one  thous- 
and, two  hundred  and  fifty  dollars,  being  five-twelfths  of 
the  minimum  of  three  thousand  dollars  annual  rental 
under  the  lease,  to  which  the  appellants  (lessors)  are  clear- 
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ly  entitled  as  a  lien  prior  to  all  others  upon  the  company's 
property. 

The  second  error  assigned  is  that  uthe  court  erred  in  not 
declaring  appellants  entitled  to  a  lien  by  virtue  of  the 
trust  deed  prior  to  all  other  creditors  for  the  amount  of 
money  actually  loaned  to  the  company,  to  wit :  the  sum  of 
four  thousand  and  five  hundred  dollars."  The  court  erred  : 
(a)  In  declaring  the  Coaldale  Mining  iz  Manufacturing 
Company  insolvent  at  the  time  of  the  execution  of  the 
trust  deed  to  secure  the  sum  of  six  thousand  dollars  on  the 
13th  day  of  May,  1898,  it  being  clearly  shown  by  the 
record  that  at  that  time  its  assets  exceeded  its  liabilities 
by  at  least  five  thousand  dollars,  or  twenty-five  per  cent. ; 
its  assets  consisting  of  a  good  plant  for  operating  its 
works,  with  approved  machinery  and  outfit,  and  a  favor- 
able contract  for  the  sale  of  its  whole  output.  As  to  what 
constitutes  insolvency  uis  not  a  matter  capable  of  exact 
definition  by  general  rule  for  all  cases,  as  each  case  must 
rest  on  its  own  facts,  and  on  the  statute  or  purpose  for 
which  we  would  define  it."  Wolf  v.  McGughi,  37  W.  Va. 
552,  (16  S.  E.  797) — where  the  question  of  insolvency  is 
fully  discussed.  See  pages  55(5-558,  37  W.  Va.,  and  pages 
798,  799,  16  S.  E.,  and  cases  there  cited,  (b)  In  decreeing 
the  trust  deed  of  may  13,  1898,  to  be  an  assignment  for  the 
benefit  of  all  the  then  existing  creditors  of  the  company. 
The  sum  of  six  thousand  dollars  secured  by  said  trust  deed, 
consisting  of  four  thousand  and  five  hundred  dollars  in 
cash  advanced  to  improve  the  plant  and  works,  of  the 
company ;  and  the  principal  part  of  the  residue  of  one 
thousand  and  five  hundred  dollars  being  for  royalty  due 
up  to  that  time,  which  constituted  the  first  lien  upon  the 
company's  property,  by  operation  of  statute,  is  held  to  be  a 
valid  and  subsisting  lien  upon  the  company's  property, 
there  being  no  attack  upon  said  deed  of  trust,  and  no 
evidence  or  pretense  that  any  part  thereof  has  ever  been 
paid.  "There  can  be  no  decree  without  allegations  in  the 
pleadings  to  support  it."  Shoe  Co.  v.  Haught,  41  W.  Va. 
275  (23  S.  E.  553) ;  Roberts  v.  Coleman,  37  W.  Va.  143  (16 
S.  E.  482). 

The  decree  complained  of,  rendered  on  the  8th  day  of 
February,  1895,  is  reversed  as  far  as  it  relates  to  the  first 
lien  for  rental  or  royalty,  and  to  the  said  deed  of  trust  of 
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May  13,  1803,  and  the  cause  remanded,  with  directions  to 
reform  the  same  to  conform  to  the  principles  above  laid 
down. 

lie  versed. 


CHARLESTON. 

Neale  et  al.  r.  Copnty  Ooprt  of  Wood  County  et  aL 
Submitted  February  5,  1 807— Decided  March  15,  1807. 

1 .  (  ■oxstitptiox  A  l  Law — Railroad  A  id — Mag  later ial  Distriefs. 

Section  24  of  chapter  39  and  section  57  of  chapter  54  of  the 
('ode  of  1891,  in  allowing-  subscriptions  by  magisterial  dis- 
tricts in  aid  of  railroads  and  other  works  of  internal  improve- 
ment, are  not  unconstitutional,  and  such  subscriptions  are 
valid,     (p.  92.) 

2.  County     Indebtedness— Magisterial    Districts  — Railroad 

Aid. 

A  magisterial  district  cannot,  by  subscription  to  works  of 
internal  improvement,  become  indebted  up  to  Ave  per  vent. 
of  its  taxable  property,  and,  in  addition,  the  county  up  to 
f\vv  per  cent,  of  its  whole  taxable  property;  but  such  district 
subscription,  for  the  purposes  of  the  limitation  upon  county 
indebtedness  fixed  by  secion  8,  article  X,  of  the  Constitution, 
is  to  be  regarded  as  county  indebtedness,  and  included  with 
other  county  indebtedness  in  determining  whether  the  total 
county  indebtedness  will  exceed  that  limitation,     (p.  92.) 

H.    Tax  Levies — Magisterial  Di*triet* — Railroad  Aid. 

Levies  made  by  the  county  court  to  pay  such  district  sub- 
scription must  be  limited  to  property  within  such  district, 
(p.  108.) 

4.  Bonds —  Railroad  Aid — Delivery  of  Bond*. 

The  provision  in  section  57,  chapter  54,  ('ode  1891,  that  if  a 
railroad  corporation  fail  to  construct  its  road  according  to  its 
charter  public  subscriptions  shall  be  void,  does  not  make  the 
completion  of  such  road  a  condition  precedent  to  the  deliv- 
ery of  bonds  under  such  subscriptions.  That  may,  however, 
be  made  a  condition  precedent  by  the  terms  of  the  subscrip- 
tion,    (p.   102.) 

5.  Hon  lis — Railroad  Aid — Issuance  nf  Bonds — Injunction. 

The  terms  and  conditions  as  to  the  issuance  of  bonds  under 
a  public  subscription  to  works  of  internal  improvement  con- 
tained in  the  proposition  of  subscription  approved  by  the 
popular  vote  cannot  be  changed  or  departed  from,  and  the 
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issuance  of  bonds  contrary  to  such  terms  and  conditions  may 
be  enjoined  by  taxpayers,     (p.  108.) 

6.  Bonds — Railroad  Aid— Sinking  Fund. 

It  is  not  indispensable  that  the  elements  or  outlines  of  a 
sinking  fund  for  the  discharge  of  bonds  to  be  issued  under  a 
public  subscription  to  works  of  internal  improvement  shall 
be  incorporated  in  the  order  or  proposition  submitting  the 
question  of  subscription  to  popular  vote.  Such  sinking  fund 
should  be  provided  after  the  actual  incurrence  of  the  sub- 
scription debt.     (p.  105.) 

7.  Boxi>8 — Railroad  Aid — Ittnuancr  of  Ilond* — Injunction. 

Public  subscriptions  to  works  of  internal  improvement 
must  be  paid  in  bonds,  and  such  bonds  cannot  be  issued  and 
sold  in  advance  of  the  proper  time  for  delivery,  under  such 
subscription,  and  the  money  paid  into  the  public  treasury,  to 
be  held  and  afterwards  paid  under  such  subscriptions.  Such 
issuance  and  sale  of  bonds  may  be  enjoined,     (p.  107.) 

8.  Injunction — Motion,  to  Dixnolrc  Injunction — Error. 

Where  an  injunction,  as  awarded,  is  too  broad,  but  the 
facts  call  for  a  more  limited  one,  on  a  motion  to  dissolve,  the 
injunction  should  be  modified,  and  made  one  warranted  by 
the  bill;  and  it  is  error  to  wholly  overrule  the  motion  to  dis- 
solve, and  allow  the  excessive  injunction  to  continue,  (p.  HM>.) 

Appeal  from -Circuit  Court,  Wood  county. 

Bill  by  Joseph  B.  Neale  and  others  against  the  county 
court  of  Wood  county,  the  Little  Kanawha  Railroad  Com- 
pany, and  others.  Decree  for  plaintiffs,  and  the  defend- 
ant railroad  company  appeals. 

Modified. 

V.  B.  Archer,  for  appellant. 

Van  Winkle  &  Ambler,  W.  I\  Hitbrard  and  H.  II.  Moss, 
for  appellees. 

Brannon,  Judge : 

Coder  an  order  of  the  County  Court  of  Wood  county 
submitting  to  the  voters  of  Parkersburg  district  the  ques- 
tion of  a  subscription  of  one  hundred  and  seventy-five 
thousand  dollars  to  the  stock  of  the  Little  Kanawha  Rail- 
road Company,  the  voters  of  that  district  approved  the 
proposition ;  and  the  county  court  appointed  J.  M.  Jack- 
son agent  to  make  the  subscription,  and  he  did  make  it, 
upon  conditions  prescribed  by  the  court  orders;  and  then 
Joseph  B.  Neale  and  other  taxpayers  sued  out   an  injunc- 
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tion  against  the  issue  of  bonds  and  further  proceedings  in 
consummation  of  the  subscription ;  and,  a  motion  to  dis- 
solve the  injunction  having  been  overruled,  the  Little 
Kanawha  Railroad  Company  lias  appealed  to. this  Court. 

The  first  point  made  against  this  subscription  is  that  a 
mere  magisterial  district  has  no  capacity  to  make  such 
subscription,  and  that  the  clauses  of  section  24  chapter  39, 
and  section  57  chapter  54  of  the  ('ode  of  1891,  allowing 
such  subscription,  are  unconstitutional.  Virginia's  his- 
tory and  laws  tell  us  of  that  colossal  debt  which  for  so 
many  years  has  rested  upon  her  like  an  incubus,  exhaust- 
ing her  tax  resources,  retarding  her  progress,  deterring 
immigration,  and  constituting  a  stigma  upon  her  great 
name  and  honor.  Her  lamentable  example  in  this  respect 
was  before  the  authors  of  the  State  of  West  Virginia ;  and 
they  took  pains  to  forbid  such  calamity  to  the  new  state, 
by  tying  the  hands  of  the  legislature  or  any  authority,  by 
the  provision  in  her  first  Constitution  that  no  debt  "shall 
be  contracted  by  this  state"  except  in  a  few  specified  cases, 
and  the  provision  that  the  state  should  not  lend  its  credit 
to,  or  assume  the  debts  of,  any  county,  city,  town,  town- 
ship, corporation,  or  person.  That  protected  the  people 
against  the  incurrence  of  debt  by  the  state,  but  there  was 
no  barrier  against  counties  and  cities  and  townships;  and 
as  in  this  state  multiplying  instances  of  acts  authorizing 
cities,  counties  and  townships  to  subscribe  large  sums  in 
aid  of  railroads  warned  our  people  of  the  danger  of  bur- 
densome indebtedness  in  that  quarter,  the  framers  of  the 
Constitution  of  1872  not  only  repeated  the  bar  against  state 
debt  found  in  the  Constitution  of  1803,  but  provided  in 
section  8,  article  X,  that  "no  county,  city,  chool  district 
or  municipal  corporation  *  *  *  shall  hereafter  be  al- 
lowed to  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount  *  *  *  exceeding  H\q  per 
rent,  on  the  value  of  taxable  propertye  therein." 
Plainly,  this  speaks  a  denial  of  the  capacity  of  coun- 
ties, school  districts  and  municipal  corporations  to  incur 
debt  beyond  a  certain  limit;  but  does  it  deny  the  power 
of  a  magisterial  district,  as  a  separate,  distinct  entity 
or  body,  to  become  indebted  at  all?  It  does  not  do  so  in 
terms,  but  does  it  do  so  by  implication?  Things  are  some- 
times included  in,  sometimes  excluded  from,  statutes  and 
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constitutions,  though  not  mentioned.  Brown  v.  Gates, 
15  W.  Va.  181 ;  Page  v.  Allen,  58  Pa.  St.  388.  Remember 
that  this  section  was  intended  as  a  barrier  against  onerous 
local  indebtedness,  and  can  we  think  that  while  erecting 
such  a  barrier  against  counties,  school  districts,  and  mu- 
nicipal corporations,  none  at  all  was  intended  as  to  magis- 
terial districts?  The  danger  of  indebtedness  there  was 
just  as  great  as  in  the  instances  named.  Magisterial 
districts  were  not  unknown  to  the  authors  of  the  Consti- 
tution, as  it  provides  for  their  formation  as  well  as  it  pro- 
vides for  school  districts;  and,  if  it  was  designed  to  give 
magisterial  districts  power  to  run  in  debt  at  all,  why  were 
they  not  named  along  with  school  districts?  It  is  an 
obvious  instance  for  the  rule,  "The  expression  of  one  thing 
is  the  exclusion  of  the  other."  The  framers  of  the  Consti- 
tution having  selected  certain  ones  of  the  territorial  sub- 
divisions, and  specified  them  in  this  provision,  intended  to 
exclude  others.  It  may  be  said,  however,  that  this  pro- 
vision only  prohibits  counties,  school  districts,  and  munici- 
pal corporations  from  incurring  debt  beyond  a  limit,  and 
prohibits  only  them,  and  does  not  touch  magisterial  dis- 
tricts; in  other  words,  that  its  function  is  not  to  enable 
counties,  school  districts,  and  municipal  corporations  to 
incur  debt,  but  only  to  restrict  them  in  its  amount, — that 
its  only  mission  is  to  disable  them,  not  to  enable  them.  I 
construe  this  clause  as  one  of  both  enablement  and  dis- 
ablement ;  that  is,  its  purpose  is  to  enable  counties,  school 
districts,  and  municipal  corporation  to  incur  debt,  and  to 
disable  all  other  subdivisions  from  doing  so.  Is  it  reason- 
able to  say  that  it  was  the  design  to  limit  counties,  school 
districts,  and  municipal  corporations  in  their  capacity  to 
incur  debts,  and  leave  magisterial  and  senatorial  districts 
unlimited?  I  think  not,  because  that  would  defeat  the 
manifest  purpose  of  protecting  the  people  against  debt  be- 
yond that  limit;  for  if  we  say  that  this  clause  performs  the 
single  function  of  merely  limiting  counties,  school  dis- 
tricts, and  municipal  corporations  in  power  to  incur  debt, 
and  they  only  are  named,  the  magisterial  and  senatorial 
districts,  not  being  named,  may,  under  legislative  sanction, 
become  indebted  without  limit.  We  must  then  say  that 
the  Constitution  closes  certain  doors  against  danger,  yet 
leaves  others  open  to  the  same  danger.     It   is   true   that 
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after  empowering  counties,  school  districts,  and  municipal 
corporations  to  incur  debt,  the  section  does  not,  in  words, 
declare  an  affirmative  prohibition  against  magisterial  dis- 
tricts so  doing;  but  that  is  plainly  meant.  Would  you  say 
that  a  senatorial  district  could  become  indebted?  Surely 
not.  It  is  merely  a  territorial  area  made  for  the  election 
of  senators,  just  as  a  magistorial  district  is  a  territorial 
area  for  the  election  of  justices  and  constables.  They  are 
of  the  same  nature,  in  being  merely  territorial  or  political 
divisions  for  the  election  of  officers,  and  in  the  fact  that 
neither  has  any  other  entity  or  existence,  corporate  or  oth- 
erwise. Our  most  solemn  acts,  our  constitutions,  statutes 
and  deeds,  do  not  always,  in  express  words,  cover  every 
case  or  point  arising  in  the  shifting  current  of  human 
affairs;  but  we  must  take  their  language,  place  ourselves 
in  the  position  of  those  who  made  them,  consider  what 
matters  they  were  dealing  with,  the  circumstances  sur- 
rounding them,  the  ends  to  be  accomplished,  the  things 
evidently  meant,  and,  doing  this, — seeing  from  this  Con- 
stitution how  careful  and  anxious  were  its  trainers  to  set 
up  bars  against  destructive  indebtedness  and  exhaustive 
taxation, — it  is  out  of  the  question  to  suppose  that  they 
ever  dreamed  that  these  magisterial  districts,  or  any  other 
districts  than  those  they  named,  could  be  authorized  to 
incur  debt.  They  intended  to  protect  the  people  against 
themselves  and  the  legislature, — to  tie  the  hands  of  both 
from  suicidal  acts, — and  now  to  allow  these  magisterial 
districts  this  large  liberty  would  open  the  way  wide  to  the 
very  evil  sought  to  be  warded  off'.  The  state  is  absolutely 
forbidden  to  aid  corporations  or  persons  in  internal  im- 
provements. Counties  and  municipal  corporations  can  do 
so  only  to  a  certain  extent.  But  let  this  Court  say  that 
magisterial  districts  may  do  so,  and  almost  every  district 
in  the  state  would  be  tempted,  in  the  spirit  of  improve- 
ment, to  lend  its  credit  to  railroads  and  other  works,  en- 
tailing a  mountain  of  debt  on  the  public.  Pertinent,  if 
not  pointedly,  supporting  the  construction  of  the  clause  of 
the  Constitution  involved, — that  it,  by  plain  implication, 
denies  the  power  to  create  a  debt  in  any  other  than  the 
instances  named, — is  the  case  in  the  United  States  supreme 
court  aflirming  the  decision  of  the  Illinois  supreme  court 
in  We iy /it wan   v.    Clark\   103   U.   S.  258.     There   was   in- 
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volved  a  clause  in  the  Illinois  constitution  that  "the  cor- 
porate authorities  of  counties,  townships,  school  districts, 
cities  and  towns  may  be  vested  with  power  to  assess  taxes 
for  corporate  purposes"  ;  and  it  was  held  that  power  to  tax 
could  not  be  granted  other  authorities  than  the  ones 
named.  Another  consideration  bearing  on  the  construc- 
tion of  this  clause,  tending  to  show  that  no  other  subdi- 
visions than  th6se  named  were  intended  to  have  debt-mak- 
ing power,  is  that  it  is  improbable  that  any  subdivision  or 
district  of  territory  would  be  given  power  to  make  a  debt 
without  power  of  taxation  to  pay  it,  as  it  would  have  no 
other  means  of  payment.  Where  is  there  authority  in 
magisterial  districts  to  tax?  The  Constitution  gives  the 
power  of  taxation  to  state,  counties,  school  districts,  and 
municipal  corporations,  but  not  to  magisterial  districts. 
Those  three  are  corporations,  under  the  Constitution  and 
statutes  executing  it,  having  officers,  courts,  and  boards  to 
govern  them,  possessing  taxing  power,  while  a  magisterial 
district  has  no  rulers,  is  without  that  artificial  personality 
possessed  by  a  corporation, — a  legal  nonenity,  a  merely 
physical  and  political  subdivision  of  the  county's  territory, 
made  for  the  purpose  of  electing  certain  officers,  just  as  a 
judicial  circuit  or  senatorial  district  is  made  merely  for  the 
election  of  certain  officers. 

In  Gilkeson  v.  Frederick  Junticett,  J 8  Grat.  577,  583, 
recognizing  the  right  of  the  legislature  to  delegate  the 
power  of  taxation,  it  is  contemplated  that  it  can  only  be 
granted  to  county  courts  "and  other  organized  bodies." 
In  Webbs.  Lafayette  Co.,  67  Mo.  858,  under  a  provision 
in  the  constitution  that  the  legislature  should  not  author- 
ize "any  county,  city  or  town  to  become  stockholder"  in 
a  corporation,  unless  upon  a  certain  vote,  one  reason  giv- 
en for  holding  an  act  unconstitutional  authorizing  a  town 
ship  to  subscribe  is  that  it  was  only  a  territorial  sub- 
division, having  no  corporate  character.  In  Harshman  v. 
Hate*  Co.,  92  l\  S.  569,  the  same  act  was  held  unconstitu- 
tional because  of  the  vote  required  by  the  act  being  less 
than  the  Missouri  constitution  required,  but  the  opinion 
questions  the  power  to  allow  such  townships  to  subscribe. 
Though  in  the  later  case  of  Cans  Co.  v.  Jolmxoii,  95  lT.  S. 
860,  the  same  act  was  held  valid,  and  the  former  decision 
reversed,  it  was  not  because  it  was  held  that  such  town- 
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ship  could  be  given  such  authority,  but  as  the  State 
Supreme  Court  had  not  found  the  act  void  for  want  of  such 
vote.  This  was  before  the  case  of  Wehh  v.  Lafayette 
Co.  I  do  not  deny  the  power  of  the  legislature  to 
delegate  the  power  to  tax  to  counties  and  other  or- 
ganized bodies.  It  is  well  settled.  Bull  v,  Read,  18 
Unit.  78,  99;  Gllkeson  v.  Frederick  JuHtieea,  Id.  584: 
point  7  in  Lint  v.  Wheeling,  7  \V.  Va.x  504.  When, 
however,  the  constitution  prescribes  where  the  taxing- 
power  shall  reside, — in  what  bodies, — this  great  and  dan- 
gerous function  cannot  be  delegated  to  others.  It  will  be 
found  that  our  Constitution  is  careful  in  its  bestowal  of 
this  power,  declaring  what  bodies  may  exercise  it,  and 
the  expression  of  one  thing  in  the  constitution  is  exclusive 
of  things  not  expressed;  and  this  is  especially  true  of  pro- 
visions declaratory  in  their  nature.  Denials  of  powers  by 
implication  are  equally  as  strong  as  by  expression,  if  the 
purpose  be  plain.  Page  v.  Allen,  98  Am.  Dec.  272.  I 
have  now  no  desire  to  retract  the  declaration  made  in 
Brannon  v.  County  Court,  88  W.  Va.  789  (11  S.  E.  84), 
that  I  knew  of  no  taxing  powers  under  our  Constitution 
but  state,  counties,  school  districts,  and  municipal  corpor- 
ations; and,  though  not  necessary  to  the  decision  of  this 
case,  I  do  not  think  the  legislature  could  impart  to  magis- 
terial districts  taxing  power,  wide  as  is  its  taxing  power, 
because  the  Constitution  has  pointed  out  the  agencies  to 
which  it  may  delegate  its  taxing  powers,  has  pointed  out 
the  authorities  to  wield  this  power,  and  impliedly  neg- 
atived the  power  to  give  it, to  others.  If  such  were  not 
the  cast  of  our  Constitution,  I  should  not  say  so.  We'tght- 
man  v.  Clark,  108  IVS.  258;  Marnhall  v.  Sill! man,  01  111. 
218;  Desty,  Tax'n,  258,  255,  479.  The  legislature  has  not 
granted  taxing  power  to  magisterial  districts,  but  I  use 
this  view  to  show  that,  as  the  Constitution  does  not  con- 
template that  magisterial  districts  shall  exercise  taxing 
power,  so  neither  does  it  contemplate  that  they  shall,  as 
separate,  independent  entities,  create  indebtedness,  since, 
if  it  had  intended  to  give  the  power  to  create  indebted- 
ness, it  would  have  provided  for  taxing  power  to  discharge 
that  indebtedness.  I  shall  use  no  effort  to  show  that  a 
school  district,  though  it  may  be  composed  of  the  same 
territory  as  a  magisterial  district,  is  not  the  same  as  the 
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latter  district.  In  powers  and  nature  they  are  wholly  dis- 
tinct. Hence  the  words  "school  district,"  in  section  8, 
article  X,  of  the  Constitution,  do  not  mean  magisterial  dis- 
trict. This  is  not  claimed.  Such  a  district  is  for  educa- 
tional purposes  only.  The  statute  allowing  "districts"  to 
subscribe  to  works  of  internal  improvement  does  not  have 
reference  to  school  districts,  and  no  law  authorizes  them 
to  so  subscribe. 

I  have  endeavored  to  show  that  such  district  can  not,  as 
a  separate  body,  create  a  debt.  This  is  an  important  mat- 
ter, because,  if  it  could  do  so,  then  also  could  the  county, 
school  district  and  municipal  corporation  each  imposes  its 
separate  indebtedness,  making  four  debt-creating  agencies, 
whereas  three  only  are  contemplated  by  section  8,  article 
X.  This  doubling  would  be  unconstitutional.  Indeed, 
the  able  attorney  has,  in  argument  in  this  court  defending 
this  subscription,  virtually  abandoned  that  as  a  warrant 
for  it,  though  the  answers  relied  on  it,  and  places  his  de- 
fense of  it  on  the  contention  that,  though  not  strictly  a 
county  subscription,  yet  it  is  a  debt  allowed  as  a  county 
debt  under  section  8,  article  X.  Let  us  dispose  of  this 
question  next.  Code,  c.  89,  s.  24,  and  section  57  of  chapter 
54,  provides  that,  when  the  county  court  of  any  county 
deems  it  desirable  for  any  district  to  aid  in  the  construc- 
tion of  a  railroad  or  work  of  internal  improvement,  the 
court  may  submit  the  question  to  a  vote  in  that  district; 
and  upon  its  approval  by  the  voters  the  court  shall  cause 
subscription  to  be  made  in  the  name  of  the  district,  and 
the  right  to  the  stock  shall  be  vested  in  the  district.  By 
chapter  54,  section  57,  the  court  is  to  appoint  an  agent  to 
make  the  subscription;  audits  president  and  clerk  are  to 
sign  the  bonds  and  annex  the  seal  of  the  county,  and  the 
court  levies  taxes  on  the  district  to  pay  them.  Now,  I 
suppose  it  may  be  said  that  the  legislature  has  power  to 
declare  what  shall  be  accounted  a  county  debt  under  the 
clause  in  section  8,  article  X,  of  the  Constitution,  allowing 
a  county  debt,  so  as  to  enable  it  to  give  the  impress  or  cast 
of  county  indebtedness  under  that  clause  to  a  district 
subscription.  The  features  of  the  statutes  just  mentioned 
seem  to  intend  to  give  that  impress  of  character  to  such  a 
debt.  The  district  is  an  integral  part  of  the  county.  Its 
police  and  fiscal   affairs   are  included  therein.     And  the 
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county  court  has  jurisdiction  and  control  over  the  fiscal 
affairs  of  the  county,  and  necessarily  of  the  disirict,  as  a 
part  of  it,  and  because  the  district  has  no  local  officers  or 
government,  and  the  county  court  performs  all  its  functions, 
it  is  for  it  to  allow  or  refuse  a  vote  of  subscription.     A 
railroad  is  a  highway.     The  establishment  of  highways  or 
avenues  of  passage  concerns  the  police   power,   and  the 
matter  of  subscription   and  taxation   concerns   the   fiscal 
function,  and  these  powers  are  within  the  jurisdiction  of 
the  county  court.     They  relate  to  the  concerns  and  well- 
being  of    the   county,  and,  though   in  instances  relating 
more  directly  to  a  section  or  district,  they  are  none  the 
less  matters  of   internal  affairs  and  police  and  fiscal  con- 
cerns of  the  county.     If  we  do  not  give  the  act  allowing 
district  subscription  to  railroads  this  construction,  ranking 
it  under  the  head  and  character  of  county  indebtedness, 
under  section  8,  article  X,  of  the  Constitution,  and  not  as 
a  separate,  distinct  district  indebtedness,  the  act  would  be 
unconstitutional,  and  we  must,  if  possible,   give  it   that 
meaning  and  construction  which  will  harmonize  it  with  the 
Constitution;    and,   though    there    is    question   as   to   the 
meaning  or  proper  construction  of  a  statute,  we  may  give 
it  a  construction  not  at  first  view   most  obvious  or  natural, 
in   order   to  make    it    consistent    with    the    Constitution. 
Stark  v.  Jaroh,  8  W.  Va.  012.     There  are  features  of  this 
legislation  putting  on  such  subscription    the  stamp   of   a 
county  act;  others,  that  of  a  district  act,— the  one  valid, 
the  other  invalid.     The  highest  court  in  the  land  has  given 
to  subscriptions  to  railroads  by  unincorporated    precincts 
the  character  of  county  action,  as  contradistinguished  from 
precinct  action  ;  holding  that  on  such  bonds  action  can  be 
against  the  county,  though  the  county  can   levy  for  their 
payment  on  the  property  of  the  precinct.     Chief  Justice 
Waite,  in    Daren  port  v.    Dnriye   Co.,  lor>   [\  S.  2tf7,  said: 
"A.  bond  implies  an  obligor  hound  to  do  what  it  is  agreed 
shall  be  done.      Precincts  in  Nebraska  are  but  political  sub- 
divisions of  a  county.    They  have  no  corporate  existence  and 
can  not  contract  or  be  contracted  with.     They    have    no 
corporate  officers,  and  can  neither  sue  nor  be  sued.     Cer- 
tain officers  are  elected  by  the   voters  of  precincts  for  po- 
litical, administrative,  and  judicial  purposes,  but  they  are 
in  no  sense  the  representatives  of  the  people  of  the  terri- 
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tory  as  a  municipality.  Stats  v.  Dodge  Co.,  10  Neb.  20 
(4  N.  W\  870).  .  Precincts  are  governed  l>y  the  county 
commissioners,  the  governing  hoard  of  the  county,  and  by 
the  appropriate  officers  of  the  state.  Their  relation  to  a 
county  is  like  that  of  a  ward  to  a  city.  Having  no  corpo- 
rate existence,  no  separate  municipal  authority,  they  can 
not,  says  again  the  supreme  court  of  the  state  in  the  case 
last  cited,  'enter  into  contracts,  directly  or  indirectly,  nor 
assume  obligations  which  a  court  might  he  called  on  to  en- 
force.' Hence  the  precinct  cannot  become  the  obligor  of 
precinct  bonds,  and  we  think  it  follows  that  the  county, 
which  does  not  have  a  corporate  existence,  and  can  con- 
tract and  be  contracted  with,  and  upon  whose  officers  is 
imposed  the  duty,  not  only  of  issuing  the  bonds,  but  of 
providing  for  the  payment  of  them,  is  the  political  entity 
bound  by  the  obligation,  and  charged  with  the  debt  created 
thereby.  The  only  difference  between  the  two  kinds  of 
debt  is  that  in  one  all  the  taxable  property  of  the  county 
is  charged  with  its  payment,  and  in  the  other  only  a  part. 
In  both  the  maiuIaHiux  to  enforce  the  levy  and  collection 
of  the  necessary  taxes  lies  to  the  proper  officers  of  the 
county. alone.  This  remedy  is  expressly  provided  for,  and 
thus  the  presumption  that  might  otherwise  arise  of  an  in- 
tention to  erect  the  precinct  into  a  corporation  for  the  pur- 
pose of  these  obligations,  because,  without  it,  the  bonds 
could  not  be  enforced,  is  rebutted.  We  think,  therefore, 
that  the  special  bonds  which  the  county  commissioners  are 
to  issue  for  the  precincts  are,  in  legal  effect,  the  special 
bonds  of  the  county,  payable  out  of  a  special  fund  to  be 
raised  in  a  special  way.  Although  the  form  of  expression 
in  the  Nebraska-  statute  is  somewhat  different  from  that 
in  Missouri,  which  we  were  called  on  to  consider  in  Cans 
Co.  v.  Johnatoa,  95  l\  S.  800,  we  think  the  legal  effect  of  it 
is  the  same.  In  Missouri  it  was  provided  that  the  bonds 
should  be  in  the  name  of  the  county,  hut  in  Nebraska 
there  can  be  no  bond  except  it  be  of  the  county;  and,  as  a 
bond  is  to  be  made,  it  necessarily  follows  that  the  county 
must  make  it.  In  express  terms  it  is  stated  that  the  pre- 
cinct bonds  shall  be  the  same  as  other  bonds, — that  is  to 
say,  county  bonds, — but  must  contain  a  statement  of  their 
special  nature,  which  confines  the  area  of  taxable  property 
to  a  part,  rather  than  the   whole,  of  the  county.     If  there 
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is  nothing  else  in  the  case,  therefore,  we  think  it  conies 
within  Can*  Co.  v.  Johnnton,  aujira,  and  that  an  action  at 
law  will  lie  in  the  courts  of  the  United  States  against  the 
county  for  the  recovery  of  the  special  judgment  asked  for. 
County  Com'rx  v.  Chandler,  96  U.  S.  205,  was  upon 
coupons  attached  to  some  of  this  same  issue  of  bonds. 
Judgment  had  been  rendered  against  the  county  in  the 
court  below,  and  that  judgment  was  affirmed  here.  No 
one  seemed  to  think  then  that  the  defense  now  relied  on 
was  good,  for  it  was  not  mentioned  in  this  court  or  below. 
The  defense  then  made  related  only  to  the  authority  of  a 
precinct  to  vote  aid  for  the  building  of  a  toll  bridge." 
u  Although  in  such  a  bond  and  its  coupons  the  precinct  is 
the  promisor,  a  suit  to  recover  on  such  coupons  is  properly 
brought  against  the  county.  Where  such  bonds  purport 
on  their  face  to  be  issued  by  the  board  of  county  commis- 
sioners on  behalf  of  the  precinct,  and  are  signed  by  the 
chairman  of  the  board  and  attested  by  its  clerk,  who  is 
also  the  clerk  of  the  county,  and  are  sealed  with  the  seal 
of  the  county,  and  the  coupons  are  signed  by  such  clerk, 
and  the  bonds  refer  to  the  coupons  as  annexed,  the  bonds 
and  coupons  are  issued  by  the  county  commissioners." 
Blair  v.  Cuming  Co.,  Ill  U.  S.  868  syl."(4.  Sup.  Ct.,  449). 
The  same  question  was  again  brought  before  the  United 
States  supreme  court  in  a  suit  to  enforce  payment  of 
coupons  on  certain  bonds  issued  by  Nemaha  county  ou 
behalf  of  Brownsville  precinct  in  said  county.  The  second 
point  in  the  syllabus  in  this  case  is  as  follows :  "It  has 
been  settled  by  this  court  in  Davenport  v.  Dodge  Co.y  105 
U.  S.  287,  imdB/air  v.  Cuming  Co.,  Ill  U.  S.  868  (4  Sup. 
Ct.  449),  that  coupons  like  those  sued  on  in  this  case  are 
obligations  of  the  county,  and  that  an  action  may  be  main- 
tained against  the  county  upon  them." 

Our  own  decision  in  Jirannon  v.  County  Court,  88  W. 
Va.  789,  (11  S.  E.  84)  is  cited  by  counsel  as  pointedly  sus- 
taining this  theory.  It  holds  that  those  taxes  laid  by  a 
county  court  for  roads  under  chapter  85,  Acts  1881,  in  a 
district,  are  taxes  assessed  by  county  authorities,  within 
the  meaning  of  section  7,  article  X,  of  the  Constitution, 
providing  that  county  authorities  shall  never  assess  taxes 
in  one  year  in  the  aggregate  exceeding  ninety-live  per 
cent,  on  the  one  hundred  dollars  valuation.     Those  taxes 
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are  levied,  not  for  purposes  of  the  whole  county,  but  only 
of  one  district;  and  yet  we  considered  them  as  taxes  to  be 
added  up  with  general  county  levy  for  county  purposes, 
thus  treating  them  as  county  taxes  in  character.  That 
classification  is  supported  in  our  unorganized  districts  by 
Wright  v.  Hallway  Co.,  120  111.  541,  (12  N.  E.  240).  It  is 
to  be  understood  that,  rating  such  district  subscription  as 
county  subscription,  there  can  not  be  distinctively  a 
county  subscription, — that  is,  one  for  the  whole  county  up 
to  five  per  cent,  of  its  taxable  property,  and,  besides,  a 
subscription  for  a  district  up  to  live  per  rent,  of  its  tax- 
able property, — but  both  must  be  added  to  ascertain  the 
limit  of  subscription.  It  is  argued  that  arguments  of  in- 
convenience will  repel  this  construction.  It  is  said  that 
one  district  will  be  at  the  mercy  of  the  county  court  and 
other  districts.  In  some  instances  this  may  be  so.  But 
the  county  court  controls  the  fiscal  and  internal  affairs  of 
the  county.  It  can  judge  when  a  proposed  subscription  is 
advisable  or  not,  and  whether  one  district  ought,  as  re- 
spects others,  to  be  allowed  to  absorb,  or  to  say  how  far  it 
may  absorb,  the  sum  of  indebtedness  within  the  compet- 
ency of  the  county.  Parkersburg  district  includes  the  im- 
portant city  of  Parkersburg.  Its  needs  may  be  such  as  to 
justify  this  preference.  Other  districts  do  not  so  much 
need  railroads.  Whether  the  public  weal  calls  for  leave 
to  this  district  to  make  a  debt  largely  absorbing  the  debt 
capacity  of  the  county  is  for  the  discretion  of  its  court.  I 
assert  not  that  this  position  is  conclusively  plain,  beyond 
the  possibility  of  different  opinions;  but  it  is  reasonably 
so,  is  fraught  with  no  public  harm,  is  the  only  one  on 
which  to  sustain  the  legislature's  act,  and  has  the  support 
of  the  United  States  Supreme  Court,  and  maintains  the 
public  honor  and  faith  in  many  instances  in  which  such  bonds 
have  already  been  issued  in  good  faith  and  put  on  the  mar- 
ket, and  citizens  have  bought  them  in  good  faith,  and  their 
money  has  gone  to  the  public  benefit.  I  think  the  first 
authority  for  districts  to  so  subscribe  was  in  chapter  114, 
Acts  1872-73,  and  legislature  after  legislature  has  continued 
and  several  times  re-enacted  that  authority,  thus  giving  the 
Constitution  a  legislative  construction  for  a  quarter  of  a 
century,  and  thousands  of  dollars  of  honorable  engage- 
ment rest  upon  it,  so  that  this  Court  should  be  very   slow 
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to  revolutionize  this  long-continued  legislative  sanction, 
and  entail  great  losses  upon  innocent  people.  If  I  were 
very  clear  and  settled  in  mind,  above  reasonable  question, 
as  I  must  be  to  overthrow  an  act  of  the  legislature,  I  would 
not  hesitate  to  do  so  at  the  bidding  of  the  Constitution ; 
but  surely  I  am  not  clear  in  that  direction,  and,  on  the 
contrary,  I  think  the  act  can  be  sustained  very  plausibly 
on  the  ground  above  given. 

It  is  argued  that,  if  suit  on  the  bonds  becomes  necessary, 
it  would  be  a  mandamus  against  the  county  court,  and,  if 
it  Ik*  regarded  as  county  indebtedness,  it  would  logically 
bind  the  entire  county,  and  that  this  can  not  be  so;  but  I 
answer  that  we  regard  it  as  county  indebtedness,  not  for 
every  purpose,  but  only  for  the  question  in  hand.  The 
mandaman  would  compel  a  levy  only  on  property  within 
the  district,  as  such  is  the  contract  between  debtor  and 
creditor,  that  being  the  letter  of  the  bond  and  law.  Code 
1891,  chapter  54,  section  59.  Railway  Co.  v.  Trlbbte,  25 
S.  C.  260,  is  cited  for  the  proposition  that  a  tax  voted  by 
the  x>eople  of  a  township  to  aid  construction  of  a  railroad 
is  not  a  state,  county,  or  municipal  tax.  There  a  manu- 
facturing company  sought  to  have  such  tax  refunded  under 
an  act  directing  such  companies  to  be  repaid  "state,  coun- 
ty and  municipal  taxes."  That  case  presented  the  ques- 
tion whether,  for  the  particular  purpose  of  the  act  to 
refund,  it  was  the  ordinary  county  or  municipal  tax, 
and  the  court  said  it  was  not  such  a  tax,  but  a 
special  or  extraordinary  tax  designed  for  specific  local  im- 
provement, not  contemplated  in  the  passage  of  the  refund- 
ing act.  And,  moreover,  a  township  is  there  a  corporation 
levying  a  tax. 

We  therefore  decide  that  said  statutory  provisions 
authorizing  district  subscriptions  are  constitutional  and 
valid,  and  such  district  subscriptions  valid. 

Another  objection  to  this  subscription  is  that  section  57, 
chapter  54,  Code,  says  that,  if  a  "corporation  forfeit  its 
charter  or  fail  to  construct  its  railroad  according  to  the 
provisions  of  its  charter,  the  subscription  so  made  shall  be 
be  void,"  and  that  the  completion  of  the  road  is  a  con- 
dition precedent  to  the  issue  of  bonds,  and  that  as  this 
railroad  is  chartered  to  run  from  Parkersburg  to  Burns- 
ville,  and  has  not  even  been  begun,  the  bonds  can   not  be 
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delivered,  and  as  the  order  submitting  the  subscription 
provides  for  delivery  of  half  the  bonds  on  the  completion 
of  seven  miles,  and  the  other  half  on  the  completing  of 
seven  miles  more,  it  is  invalid.  Did  the  legislature  intend 
to  make  the  completion  of  the  road  a  condition  precedent 
to  the  delivery  of  the  bonds?  This  is  purely  a  question  of 
intention,  whether  it  arise  under  an  act  of  the  legislature, 
deed,  or  otherwise.  A  condition  precedent  is  one  that 
must  happen  or*  be  performed  before  the  estate  or  right 
can  vest.  A  condition  subsequent  is  one  by  the  failure  or 
nonperformance  of  winch  an  estate  or  right  will  be  de- 
feated. 2  Minor,  Inst.  2(V1.  Did  the  legislature  intend  by 
the  provision  above  stated  that  a  railroad  must  be  com- 
pleted in  its  whole  length  before  bonds  can  be  delivered? 
I  think  not.  The  very  object  of  the  subscription  in  the 
words  of  section  24,  chapter  39,  is  to  uaid  in  construction," 
and  in  most  cases  such  bonds  are  indispensable  to  the  pros- 
ecution of  the  work.  True,  it  may  be  that  the  subscription 
by  the  agent,  binding  the  county  court  to  deliver  the  bonds 
on  completion,  can  be  said  to  uaid  in  the  construction" 
of  the  road,  as  meant  in  section  24,  as  it  gives  the  enter- 
prise the  credit  of  that  subscription;  but  practically  few 
investors  would  trust  to  that  mere  subscription,  and  them- 
selves subscribe  and  pay,  leaving  the  county  or  city  yet  to 
pay.  Now,  the  county  subscribing  is  a  stockholder  gener- 
ally from  the  subscription  by  the  agent,  the  court 
appoints  proxies  to  represent  the  stock  in  stockholder's 
meetings,  the  law  provides  that  such  subscription  shall  be 
paid  in  the  bonds  of  the  county,  and  the  directors  may  call 
for  payments  on  stock  from  time  to  time;  and  I  suppose  a 
county  would  be  subject  to  such  calls,  like  any  other  stock- 
holder, so  the  terms  of  its  subscription  be  not  violated. 
The  statute  does  not  make  different  special  provisions  as  to 
public  subscriptions,  and  therfore  presumably  intended 
these  general  ones  to  apply  to  them.  So  I  do  not  think 
that  the  provision  above  makes  the  completion  of  the  road 
a  condition  precedent  to  the  issuance  of  the  bonds,  but 
they  may  be  issued  as  provided  in  the  proposition  submit- 
ted to  the  vote.  Were  the  completion  of  the  road  a  condi- 
tion precedent  to  the  issuance  of  the  bonds,  it  being  a  con- 
dition made  by  the  law  authorizing  the  bonds,  it  might  be 
said  that  it  would  affect  the  bonds  in  the  hands  of  bona  fide 
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holders,  as  all  must  notice  the  law  allowing  the  bonds  to 
issue.  -  Citizens  Saving  d  Loan  Ass'n  v.  Perry  Co.^  156 
T.  S.  692  (Jo  Sup.  (1t.  547) ;  note  to  Jones  v.  City  of  Caw 
den  (S.  0.)  51  Am.  St.  Rep.  881,  85*8,  845  (s.  e.  28  S.  E. 
141) ;  Portsmouth  Sav.  Bank  v.  Village  of  Ashley  (Mich.) 
52  N.  W.  74;  Harnett  v.  Penison,  145*  V.  S.  189  (12  Supt. 
Ot.  819) ;  Bamam  v.  Okolona,  148  V.  S.  898  (18  Sup.  Ct. 
688).  Where  completion  is  a  precedent  condition,  it  is 
strictly  enforced.  Note  to  Pe  Vox*  v.  C*ty  of  Richmond, 
98  Am.  Dec.  675.  But  this  is  not  a  question  between  the 
holders  of  bonds  and  the  district,  but  one  between  the 
original  parties, — the  district  and  company:  and,  clearly, 
if  the  completion  of  the  work  were  a  condition  precedent, 
the  issue  of  the  bonds  could  be  restrained,  so  they  could 
not  involve  the  district  with  innocent  purchasers,  Ba- 
venswood,  X.  d'  (r.  By.  Co.  v.  Town  of  Ba renswood,  41  W.Va. 
782  (24  S.  E.  597) ;  Jones,  Kv.  Secur.  £fc  267,  268;  Meine*  v. 
Franklin  Co.*  8  Am.  Rep.  87;  Belo  v.  Commissioners,  76  N. 
C.  489.  See  note  to  TV  Voss  v.  City  of  Biehmond.^H  Am. 
Dec.  664,  and  to  Jones  v.  City  of  Camden  (S.  C.)  51  Am.  St. 
Rep.  822  (s.  c.  28  S.  E.  141),  for  full  discussion  of  munici- 
pal subscriptions  and  bonds.  What  would  be  the  effect 
upon  the  bonds,  when  issued,  of  the  failure  to  complete 
the  road,  is  a  question  not  before  this  Court. 

Another  point  made  by  counsel  against  the  subscription 
is  that  chapter  89,  section  24,  ('ode  1891,  says  that,  when 
a  county  court  deems  it  desirable  for  the  county  or  district 
to  subscribe  in  aid  of  the  construction  of  a  railroad,  it  may 
submit  the  question  to  a  vote  of  the  people;  and  it  is  con- 
tended that  the  order  of  submission  must  affirmatively  de- 
clare the  fact  that  the  court  does  deem  it  desirable  that 
the  county  or  district  should  subscribe,  and  that  this  order 
does  not  do  so.  It  would  seem  to  be  technical,  to  an  ex- 
treme, to  nullify  a  subscription  for  this  cause.  The  very 
order  submitting  the  question  imports  that  the  court  deems 
it  desirable  that  the  subscription  be*  made;  at  least,  that 
it  is  a  proper  case  for  the  submission  of  the  matter  to  the 
popular  decision,  which  is  all  I  think  the  clause  means.  If 
it  did  not  regard  it  a  proper  instance  for  submission  to  a 
vote,  it  would  not  submit  it,  we  may  assume.  That  order 
alone  implies  that  the  court  has  passed  on  the  fact  that  it 
deemed  it  desirable  to  aid  the  public  work.     It  implies. 
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that  the  court  lias  taken  that  matter  into  consideration, 
ascertained  the  facts,  and  decided  that  a  proper  case  ex- 
isted for  the  submission  of  the  subscription  to  the  people. 
Does  the  statute  say  it  must  in  words  so  declare?  Not  at 
all.  That  lies  behind  its  judgment;  that  is,  behind  its  or- 
der for  a  vote.  As  well  say  that  a  court  in  ordinary  cases 
must  find  all  facts  preliminary  to  final  judgment,  and  state 
them  in  detail  as  reasons  for  its  judgment. 

Another  point  made  against  the  subscription  is  that  the 
proposition,  as  submitted  to  a  vote,  contained  no  provis- 
ion for  a  sinking  fund.  The  Constitution,  in  article  X,  sec- 
tion 8,  allows  a  county,  school  district,  or  municipal  cor- 
poration to  become  indebted  to  a  certain  extent,  but  pro- 
vides that  it  shall  not  do  so  "without,  at  the  same  time, 
providing  for  the  collection  of  a  direct  annual  tax  sufficient 
to  pay  annually  the  interest  on  such  debt  and  the  princi- 
pal thereof,  within  and  not  exceeding  thirty-four  years; 
provided,  that  no  debt  shall  be  contracted  under  this  sec- 
tion, unless  all  questions  connected  with  the  same  shall 
have  been  first  submitted  to  a  vote  of  the  people,  and  have 
received  three-fifths  of  all  the  votes  cast  for  and  against 
the  same."  The  first  provision  quoted  is  said  to  require 
the  creation  of  a  sinking  fund  for  the  discharge  of  the  debt 
created  by  the  subscription  within  a  period  correspondent 
with  the  pay  day  of  the  bonds.  Assuming  such  to  be  its 
construction,  the  legislature  has  enacted  in  section  59,  chap- 
ter 54,  Code  1891,  that  at  the  time  the  annual  levy  of  any 
such  county,  city,  town,  or  village  is  laid,  there  shall  be  a  tax 
levied  to  pay  the  annual  interest  of  the  bonds,  and  to  cre- 
ate a  sinking  fund  to  pay  the  principal  when  due.  This  is 
the  only  statute  law  to  execute  the  clause  of  the  Constitu- 
tion in  hand.  It  was  within  the  power  of  the  legislature 
to  make  regulation  herein.  The  question  then  comes  up, 
when  must  provision  be  made  for  such  sinking  fund?  Of 
course,  the  actual  creation  of  it  cannot  be  ordered  at  the 
date  of  the  order  submitting  the  subscription  to  the  peo- 
ple, since  there  is  no  debt  at  that  date.  The  Constitution 
uses  the  words  "at  the  same  time";  that  is,  at  the  date 
when  an  actual  debt  is  incurred  binding  the  subscribing 
body.  The  statute  says  uat  the  time  of  the  annual  levy," 
meaning  at  the  levy  term  after  the  actual  incurrence  of 
such  a  debt.     No  debt  exists  from  the  order  submitting  the 
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subscription  to  vote,  none  from  even  the  vote  sanctioning 
the  subscription,  nor  even  a  declaration  of  the  result  of  the 
vote  by  the  county  court.  No  debt  exists  until  the  court 
shall,  by  its  agent,  make  under  its  order  an  actual  sub- 
scription. Until  then  the  court  may  recede  from  the  prop- 
osition. Until  then  there  is  no  contract.  Section  2,  Lint 
v.  Wheeling,  7  W.  Va.  f>0l  ;  15  Am.  Eng.  Ene.  Law,  1259. 
In  this  instance,  as  the  bonds  were  not  to  be  delivered 
until  work  of  construction  had  been  done,  which  might 
never  be  done,  until  then  there  could  be  no  delivery  or 
debt  in  existence,  and  until  then  no  sinking  fund  could  be 
actually  established. 

I  have  just  stated  when  the  creation  of  the  sinking  fund 
ought  to  be  made  though  I  think  it  can  be  made  later, 
if  not  then  made;  but  this  does  not  meet  the  objection 
made  by  counsel,  I  concede,  because,  while  the  actual  cre- 
ation of  the  sinking  fund  need  not  be  made  until  the 
actual  legal  existence  of  the  debt,  yet  it  can  be  outlined 
as  an  element  in  the  order  proposing  the  subscription;  and 
the  question  comes  up  whether  or  no  that  order  must  out- 
line a  proposed  sinking  fund  as  a  matter  to  be  approved 
by  the  people  as  an  integral  element  of  the  subscription, 
to  meet  that  clause  of  the  Constitution  which  requires  that 
all  questions  connected  with  the  incurrence  of  the  debt 
shall  be  submitted  to  the  popular  vote.  I  do  not  think  it 
an  essential  or  indispensable  part  of  the  order  of  submis- 
sion. It  relates  to  the  payment,  rather  than  the  incur- 
rence, of  the  debt,  and  is  designed  for  the  benefit  of  the 
bondholder,  as  an  actual  provision  and  guaranty  of  pay- 
ment. It  is  not  essential  for  the  voters,  because  the  law  and 
the  order  of  the  court  tell  them  that  payment  is  to  made  in 
bonds  bearing  a  certain  interest,  payable  at  a  certain  time; 
and  it  is  not  essential,  perhaps  not  practicable,  to  tell 
them  in  advance  just  how  much  is  to  be  raised  per  year, 
or  what  rate  of  tax  is  to  be  imposed  per  year,  to  meet  in- 
terest and  principal.  Such  detail  is  not  meant  by  the 
Constitution.  They  are  told  what  debt  is  to  be  incurred, 
its  amount,  its  interest,  that  it  is  to  be  paid  in  bonds,  and 
the  day  of  their  payment,  all  the  features  <>f  the  obli- 
gation to  be  imposed  on  them,  and  it  is  the  questions  or 
matters  entering  into  the  burden  they  will  assume  that  are 
meant    by   the    Constitution    when   it    says   all    questions 
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touching  the  incurrence  of  the  debt  shall  he  voted  upon; 
for  the  very  language  of  the  Constitution  warrants  us  in 
saying  that  they  are  questions  pertinent  to  the  creation  of 
the  debt  that  are  here  referred  to,  not  such  details  of  its 
payment  as  the  outlining  of  a  sinking  fund.  That  is  a 
mere  provision  for  payment  after  the  creation  of  the  debt, 
and  is  left  to  the  county  court's  later  action.  The  people 
have  authorized  the  court  to  go  on  and  incur  the  debt, 
and  of  course,  as  a  consequence,  leave  to  it  the  establish- 
ment of  a  sinking  fund  as  a  means  to  an  end  authorized; 
that  is,  the  payment  of  such  debt. 

Counsel  makes  the  point  that,  while  the  order  of  the 
court  submitting  the  subscription  to  a  vote  prescribes  that 
it  is  to  be  paid  in  bonds,  yet  a  later  order  authorizing  the 
subscription  to  be  made  does  not  specify  that  it  is  payable 
in  bonds,  but  both  orders  are  to  be  read  together,  and  oho 
in  terms  says,  as  does  the  statute,  that  it  shall  be  paid  in 
bonds,  and  the  later  order  speaks  of  bonds  and  their  de- 
livery, and  thus,  in  effect,  says  so;  and,  besides,  the  writ- 
ten subscription  by  J.  M.  Jackson,  agent  of  the  court,  to 
make  the  subscription,  makes  it  upon  the  terms  and  con- 
ditions in  said  orders  stated,  and  it  incorporates  in  the 
written  subscription,  as  part  of  it,  the  order  of  May  6, 
1896,  which  in  terms  makes  it  payable  in  bonds.  There- 
fore we  reach  the  conclusion  that  said  subscription  is  not 
unconstitutional  or  void,  but  valid. 

Another  question  remains  to  be  disposed  of.  It  is  this  : 
The  order  of  the  county  court  of  May  8,  1896,  submitting 
to  a  vote  the  question  whether  the  subscription  should  be 
made,  declared  that  a  conditional  subscription  should  be 
made  on  these  conditions,  as  conditions  precedent ;  that  is 
to  say,  that  before  the  subscription  should  take  effect,  or 
any  bonds  be  delivered  or  money  paid,  the  railroad  com- 
pany must  construct  its  road,  ready  for  rolling  stock,  from 
a  point  at  or  near  the  Ohio  river,  by  a  certain  route,  for  a 
distance  of  seven  miles,  when  one-half  the  bonds  were  to 
be  delivered  to  the  company,  and  the  other  half  on  such 
construction  to  the  Wood  county  line,  a  further  distance 
of  seven  miles,  and  also  locate  and  construct  its  depots  and 
general  offices  in  Parkersburg,  and  its  shops  in  or  adjacent 
to  that  city.  It  further  declared  that,  if  there  should  be 
failure  to  construct  the  road  for  three  vears  from  the  elee- 
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Hon,  then  the  subscription  should  lie  void.  The  county 
court,  in  its  order  of  9th  June,  1890,  incorporated  those 
conditions,  but  inserted  a  clause  to  the  effect  that  as  it 
had  been  suggested  that  the  bonds  could  at  once  be  nego- 
tiated to  the  governor  of  the  state,  at  par,  for  state  pur- 
poses, such  conditions  should  in  such  event  be  modified  so 
as  to  permit  the  agent  of  the  court  to  convert  them  into 
money,  to  be  placed  with  the  county  treasurer  as  a  special 
railroad  fund  to  the  credit  of  the  county  court,  to  be  paid 
to  the  company  according  to  the  terms  of  the  subscription, 
in  lieu  of  bonds.  For  reasons  very  apparent,  this  pro- 
vision, not  present  in  the  proposition  for  subscription  rati- 
fied by  the  people,  but  first  known  in  this  subsequent  order, 
is  a  departure  in  material  respects  from  the  proposition 
submitted  to  the  people.  They  never  assented  to  what 
this  clause  calls  for.  Not  a  particle  of  work  of  construc- 
tion had  been  done  on  the  railroad.  "The  time,  terms, 
and  conditions  of  municipal  aid  bonds  depend  wholly  on 
the  consent  of  the  voters.  Such  condtiions  cannot  be 
changed."  This  is  stated  as  law  in  Judge  Dent's  opinion 
in  Iiarenxtroori  S.  c('  (r.  Hi/.  Co.  v.  Town  of  HavenHirood^ 
41  W.  Va.  730  (24  S.  E.  597).  See  also  Citizen*  Saving 
&  Loan  Annn  v.  Pern/  Co.  150  V.  S.  092  (15  Sup.  Ot.  547). 
Whatever  might  be  the  rights  of  the  state,  or  any  one  else, 
had  these  bonds  been  issued  under  this  amendment, — a 
question  not  before  us, — it  is  plain  that  their  issue  under 
it  could  be  enjoined,  because  it  would  increase  the  burden 
on  the  taxpayers  beyond  what  was  contemplated  by  their 
vote,  since  they  provided  that  the  bonds  should  not  be  de- 
livered until  the  road  should  be  built,  and  as  a  conse- 
quence they  would  date  and  bear  interest  only  from  actual 
delivery.  But  this  premature  issue,  if  not  void,  would 
bind  them  to  interest  from  a  prior  date,  and  it  would  place 
the  public  in  danger  of  paying  the  bonds,  whereas,  if  there 
should  be  failure  to  construct  the  road  and  depot  and 
shops  as  stipulated,  the  bonds  would  not  be  delivered,  and 
no  debt  created.  It  is  true,  this  clause  in  the  court  order 
allowing  immediate  sale  of  the  bonds  did  not  allow  the 
railroad  company  to  have  the  money  until  it  complied  with 
the  terms  of  the  subscription;  but  it  created  a  bonded 
debt,  drawing  interest,  before  a  spade  had  been  put  in  the 
ground  in  the  work   of  construction,  whereas  the  contract 
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was  for  delivery  of  bonds  after  certain  work  done,  bearing 
interest  from  then,  and  a  sale  prematurely  created  a  debt, 
when  it  might  be  that  none  would  ever  arise  if  the  condi- 
tions of  the  vote  be  followed.  That  vote  was  to  deliver 
the  bonds  of  the  company  to  pay  subscription,  in  certain 
events,  not  to  sell  them  and  put  the  money  in  the  treasury, 
to  bear  no  interest  to  offset  interest  on  the  bonds,  or  be 
lost  by  embezzlement,  misappropriation  from  its  proper 
purpose,  or  other  chance  of  time.  The  statute,  the  only 
chart  of  procedure  in  such  case,  provides  no  right  to  sell 
the  bonds,  but  negatives  it,  by  commanding  that  they 
shall  be  delivered  to  the  company  in  payment  of  subscrip- 
tion. True,  the  answers  allege  that  when  this  suit  was 
brought  there  was  no  intention  on  the  part  of  the  governor 
or  the  board  of  the  irreducible  school  fund  or  the  county 
court  to  sell  the  bonds  for  the  benefit  of  that  fund,  and 
that  all  negotiation  looking  to  such  sale  of  the  bonds,  had 
been  abandoned,  and  that  that  provision  of  the  order  was 
no  longer  intended  to  be  carried  out.  This  is,  however, 
new  matter  denied  by  replication,  and  not  proven.  And 
there  stands  the  order  of  the  court  allowing  a  sale  to  the 
governor  for  the  school  fund,  or  to  any  one  else,  yet  in 
force,  liable  to  be  carried  out  any  time.  The  answer  of 
the  county  court  is  no  repeal  of  it,  nor  an  estoppel  against 
its  execution.  At  the  date  of  the  institution  of  this  suit, 
before  the  answer  announced  the  abandonment  of  that 
clause  in  the  order,  there  it  stood,  unwarranted  by  law, 
and  fraught  with  danger.  These  public  subscriptions  cre- 
ating heavy  indebtedness,  while  often  conducive  to  public 
interest,  in  the  promotion  of  internal  improvements,  are 
often  of  doubtful  expediency  ;  and  the  courts  must  be  care- 
ful in  rigidly  observing  the  safeguards  of  the  law  relating 
to  them,  and  the  conditions  and  limitations  iixed  by  the 
people. 

The  bill  did  not  pray  a  limited  injunction  against  the 
premature  negotiation  of  these  bonds  only,  but,  resting 
on  the  theory  that  the  subscription  was  in  toto  void, 
prayed  for  a  total  injunction  against  the  consummation  of 
the  subscription  by  the  issuance  of  any  bonds  under  it, 
and  that  the  orders  of  the  county  court  relating  to  it  and 
the  act  of  subscription,  be  decreed  void ;  and  an  injunction, 
as  so  prayed,  was  allowed,  and  a  motion  to  dissolve  it  was 
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wholly  overruled.  That  injunction  was  erroneous,  because 
too  broad.  It  should  have  been  limited  to  the  restraint 
of  the  execution  of  the  clause  of  the  county  court  order 
allowing  the  immediate  sale  of  the  bonds,  and,  when  the 
court  passed  on  the  motion  to  dissolve,  it  should  have  mod- 
ified the  injunction.  Bettman  v.  Ha  mens,  42  W.  Va.  488 
(26  S.  E.  271).  Some  cases  hold  an  excessive  injunction 
void;  but,  as  the  facts  of  the  bill  entitle  the  plaintiffs  to 
such  limited  injunction  under  the  prayer  for  general  relief, 
we  will  not  turn  them  out  of  court  only  to  come  back  for  a 
limited  injunction,  but  will  reverse  the  order  wholly  over- 
ruling the  motion  to  dissolve,  and  will  modify  the  injunc- 
tion so  that  it  shall  enjoin  any  sale  of  said  bonds  under  the 
clause  inserted  in  the  order  of  the  county  court  of  the  9th 
day  of  July,  1890,  allowing  the  immediate  sale  of  said 
bonds,  and  perpetuating  such  limited  injunction,  and  dis- 
solving the  injunction  as  awarded  by  the  circuit  judge, 
and  dismissing  the  bill  as  to  all  further  purposes. 

Modified. 
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CHARLESTON. 


McCreeryV  Adm'x  v.  Ohio  River  R.  Co. 
Submitted  January  21,  1S97— Decided  March  17,  1897. 

Instructions — hi  jury    to  Employe — Contributory  Negligence — 

Error. 

When  contributory  negligence  is  relied  on  in  defense  of  an 
action  for  wrongful  injury  or  death,  a  hypothetical  instruc- 
tion directing  a  finding  in  favor  of  plaintiff,  which  omits  any 
reference  to  the  facts  tending  to  establish  contributory  negli- 
gence, and  entirely  ignores  such  defense,  is  erroneous.  Nor 
can  such  error  be  cured  by  other  instructions  given  in  behalf 
of  either  party,     (p.  llfi.) 

Error  to  Circuit  Court,  Cabell  county. 

Action  by  James  McCreery's  administratrix  against  the 
Ohio  River  Railroad  Company.  Judgment  for  four  thous- 
and two  hundred  dollars  for  plaintiff,  and  defendant 
brings  error. 

lie  versed. 


Digitized  by  CjOOQ IC 


McCkekky's  Adm'x  v.  O.  R.  R.  Co.  Ill 

H.  P.  Camdbn  and  Vinson  &  Thompson  for  plaintiff  in 
error. 

Simms  &  Enslow  for  defendant  in  error. 

Dent,  Judge  : 

The  facts  are  as  follows  :  The  plaintiff's  intestate,  James 
C.  MeOreery,  for  al)ont  two  years  prior  to  April,  1898, 
when  the  accident  complained  of  in  the  declaration  in  this 
case  occurred,  had  been  in  the  employment  of  the  Hunt- 
ington &  Big  Sandy  Railroad  Company  as  passenger  con- 
ductor. A  short  time  prior  to  the  accident  which  resulted 
in  his  death,  the  Ohio  River  Railroad  Company  leased  the 
property  and  franchises  of  the  Huntington  <fc  Big  Sandy 
Railroad  Company,  and  continued  the  said  MeOreery  in 
his  appointment  as  passenger  conductor  on  what  was  known 
as  the  "Dummy  train,"  which  ran  between  Guyandotte 
and  Kenova.  Between  the  two  points  above  mentioned 
there  is  a  bridge  across  Twelve  Pole  river.  Some  fifty  or 
sixty  feet  north  of  this  bridge  there  had  been  erected,  by 
the  contractors  who  constructed  the  bridge,  a  derrick, 
which  had  been  used  by  them  in  raising  stone  during  the 
construction  of  the  abutments  of  the  bridge.  This  derrick 
was  not  on  the  land  of  the  defendant.  The  work  on  the 
bridge  had  been  completed  several  months  before  the  hap- 
pening of  the  accident,  and  the  derrick  had  been  dis- 
mantled. On  the  evening  before  the  accident  occurred  the 
derrick  had  been  set  up  again  and  used  by  some  one  in 
loading  some  stone  on  cars  belonging  to  the  defendant. 
Half  an  hour  before  the  wreck  occurred,  the  section  fore- 
man of  the  petitioner  passed  by  the  derrick,  and,  seeing 
the  rope  attached  thereto  loose,  had  it  fastened  back.  The 
train  known  as  the  "Dummy  train"  consists  of  a  small 
engine  and  car,  very  similar  to  a  street  car,  upon  which 
MeOreery  had  been  conductor  ever  since  the  opening  of 
the  Huntington  &  Big  Sandy  Railroad.  This  car  made  at 
least  seven  round  trips  each  day  between  Huntington  and 
Kenova,  passing  the  point  of  accident  at  least  fourteen 
times  each  day.  The  rules  of  the  company  required  that 
when  MeOreery  was  not  engaged  in  collecting  fares,  he 
was  to  station  himself  in  a  conspicuous  place  on  the  rear 
of  the  train  (if  it  should  be  running  backwards),  so  as  to 
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keep  a  constant  lookout  and  avoid  accidents.  MeCreery 
had  control  of  this  train,  and  could  direct  whether  it  should 
be  run  with  the  car  in  front  or  the  engine  in  front.  He 
had,  however,  been  directed,  whenever  it  was  possible  to 
do  so,  to  run  the  train  with  the  engine  in  front.  The 
morning  of  the  accident  McCreery  was  running  the  train 
with  the  car  in  front.  It  wns  raining,  and  McCreery  was 
inside  the  car.  Upon  the  point  as  to  whether  he  was  keep- 
ing a  lookout  or  not,  the  evidence  is  conflicting.  This  der- 
rick which  caused  the  accident,  and  the  chain  or  rope 
attached  thereto,  might  have  been  seen  by  one  standing  on 
the  front  of  the  car  from  a  point  six  or  seven  hundred  feet 
north  of  the  point  of  the  accident  in  favorable  weather. 
The  accident  happened  as  follows :  The  boom  of  the  der- 
rick swung  around  over  the  railroad  track,  and  the  hook 
depending  therefrom  caught  the  drawbar  of  the  front  car, 
jerked  it  from  the  track,  and  threw  it  down  an  embank- 
ment about  twenty-live  feet  in  height,  smashing  the  car  to 
pieces,  and  killing  the  conductor.  One  of  the  nonassign- 
able duties  of  a  railroad  company  towards  its  employes  is 
that  of  providing  a  reasonably  safe  place  in  which  to  work; 
in  short,  to  keep  its  track  clear  of  unnecessary  obstruc- 
tions. Fht  mi  cyan  v.  liaU^ay  Co.,  40  W.  Va.  45M$(21  8.  K. 
1028);  KobhiMH  v.  ltailroad  Co.,  40  W.  Va.  588  (21  S.  E. 
727).  And  the  mere  fact  that  the  boom  of  this  derrick 
was  permitted  to  swing  across  the  tracks,  forming  as  it  did 
a  most  deadly  and  unnecessary  obstruction,  furnishes 
ample  grounds  to  sustain  the  inference  of  negligence,  not- 
withstanding the  evidence  that  the  proper  employe  of  the 
company  had  attempted  to  firmly  secure  the  boom  but  a 
short  time  previous.  The  derrick  was  not  an  obstruction 
itself,  for  it  was  not  even  dangerous.  But  the  negligence 
consisted  in  the  insecurity  of  the  boom,  which  could  have 
been  so  easily  avoided,  either  by  dismantling  it,  or  fast- 
ening it  back  in  such  condition  that  it  could  not  have  been 
swung  loose  by  the  force  of  the  wind.  It  is  true,  it  might 
have  been  loosened  by  some  x>erson,  but  such  is  not  a  prob- 
able inference,  so  far  as  the  evidence  discloses,  which, 
however,  was  a  question  for  the  jury. 

The  only  defense  is  contributory  negligence,  the  defend- 
ant insisting  that  the  accident  could  have  been  averted  had 
the   intestate   properly  discharged    his   duties.        Ward'* 
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Adinr  v.  Railway  Co.,  80  W.  Va.  49,  (19  S.  E.  5J89).  The 
intestate  was  acting  in  the  capacity  of  both  conductor  and 
flagman  on  the  train,  and  receiving  pay  accordingly.  His 
duty  as  flagman  was,  when  the  train  was  running  back- 
ward under  his  directions,  to  keep  a  lookout  when  not 
otherwise  engaged,  in  front  of  the  train,  so  as  to  notify  the 
engineer  of  obstructions,  and  prevent  accidents  therefrom, 
not  only  for  his  own,  but  for  the  safety  of  others,  and  the 
property  of  the  company.  If  this  accident  could  have  been 
avoided  by  the  proper  discharge  on  his  part  of  this  duty, 
then  he  ought  not  to  recover,  for  the  liabilities  imposed  on 
the  company  by  the  destruction  of  its  property  and  dam- 
ages occasioned  to  innocent  passengers  are  already  suffi- 
cient  in  amount,  without  adding  thereto  the  life  of  the 
employe  whose  negligence  is  primarily  responsible  for  the 
accident.  To  avoid  accidents  was  one  of  the  duties  of  his 
employment,  and  his  failure  to  discharge  such  duty  ought 
not  to  inure  to  the  emolument  of  his  beneficiaries,  to  the 
detriment  of  his  employer.  The  evidence  on  this  question 
is  contradictory.  It  therefore  becomes  a  mixed  question 
of  law  and  fact  for  the  determination  of  the  jury  under  in- 
struction as  to  the  law  by  the  court. 

At  the  instance  of  the  plaintiff,  the  court  gave  the  jury 
six  instructions,  to  each  of  which  the  defendant  objected. 
For  obvious  reasons  they  will  be  considered  in  their  inverse 
order.  The  sixth  instruction  is  as  follows:  uThe  court 
instructs  the  jury  that  it  was  the  duty  of  the  defendant  in 
this  case  to  keep  its  roadbed  and  track  in  a  reasonably  safe 
condition  for  the  passage  of  its  train  along  and  over  the 
same,  and  to  keep  the  same  clear  of  obstructions  thereon, 
or  in  close  and  dangerous  proximity  thereto;  and  if  the 
jury  believe,  from  the  evidence  in  this  case,  that  there  was 
standing  near  the  plaintiff's  railroad  and  track  at  the  point 
where  it  is  alleged  in  the  declaration  that  the  accident 
herein  occurred,  a  derrick,  with  an  arm  or  boom  attached 
thereto,  and  that  said  arm  or  boom  of  said  derrick  was  of 
sufficient  length  to  swing  over  the  roadbed  or  track  of  the 
defendant,  and  thereby  endanger  the  passage  of  trains 
along  and  over  said  track  at  said  point,  then  it  was  the 
duty  of  the  defendant  to  either  cause  said  derrick  and 
arm  or  boom  attached  thereto  to  be  removed,  or  to  see  that 
the  same  was  kept  securely  fastened  in  such  a  way  and 
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manner  as  not  to  obstruct  the  j>assage  of  trains  along  said 
track  at  said  point.  And  that  this  duty  he  devolved  upon 
the  defendant,  although  said  derrick  may  not  have  been 
upon  the  right  of  way  of  defendant,  nor  upon  lands  under 
its  immediate  control."  The  only  objection  urged  to  this 
instruction  is  the  right  of  this  company  to  keep  a  swinging 
boom  or  derrick  in  proximity  to  its  track.  This  right  is 
not  denied  by  the  instruction,  but  it  simply  imposes  on  the 
company  the  duty  of  keeping  such  swinging  boom  so  fast- 
ened as  to  prevent  it  obstructing  the  track,  which,  of  course, 
is  right. 

The  fifth  instruction  is  as  follows:  uThe  court  instructs 
the  jury  that  where  the  defense  is  contributory  negligence 
on  the  part  of  the  plaintiff's  decedent,  the  burden  of  prov- 
ing contributory  negligence  is  on  the  defendant,  and,  to 
sustain  it,  it  must  have  a  preponderance  of  the  evidence: 
i.  e.  it  must  appear  from  all  the  evidence  in  the  case." 
No  objection  is  urged  against  it,  and  apparently  there  is 
none. 

The  fourth  instruction  is  as  follows:  "The  court  in- 
structs the  jury  that  if  they  find  from  the  evidence  that 
James  V.  MeCreery,  at  the  time  of  the  accident,  was  stand- 
ing either  in  the  door  of  the  front  car  as  it  was  moving,  or 
looking  through  the  glass  in  the  door,  and  that  he  could' 
see  ahead  of  the  train  as  well  as  if  he  had  been  on  the  out- 
side, that  would  be  a  sufficient  compliance  with  the  rule 
requiring  him  to  take  a  conspicuous  place  on  the  front  of 
die  car."  The  objection  to  this  instruction  is  that  there 
was  no  evidence  that  intestate  "was  standing  either  in  the 
door  of  the  front  car,  or  looking  through  the  glass  in  the 
door."  The  evidence  of  the  witness  Ferguson  is  that  the 
conductor  was  standing  at  the  door  in  the  west  end  of  the 
car,  where  his  duty  would  require  him  to  be  to  keep  a 
lookout ;  hence  the  presumption  is  that  he  was  there  for 
that  purpose,  and  discharging  his  duty,  in  the  absence  of 
evidence  to  the  contrary.  At  least  this  evidence  tends 
to  prove  the  matter  of  the  instruction,  and  it  was,  there- 
fore, proper  for  the  consideration  of  the  jury. 

The  third  instruction  is  as  follows:  -'The  court  instructs 
the  jury  that  an  employe  running  on  the  trains  of  the 
defendant  has  the  right  to  presume  that  the  roadbed  is  in 
a  reasonably   safe  condition  for  the  passage  of  its  trains, 
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and  that  the  mere  fact  that  a  derrick  is  standing  by  the 
roadside  is  not  notice  that  it  is  dangerous,  unless  the  em- 
ploye, ^IcCrcery,  in  the  case,  had  seen  it  upon  the  track, 
or  knew  it  was  in  the  habit  of  swinging  across  the  track, 
and  after  such  knowledge  continued  to  run  defendant's 
train  without  complaint."  The  objection  to  this  instruc- 
tion is  as  follows:  "Instruction  No.  Sis  bad  because  it 
interprets  the  evidence  of  the  jury,  and  tells  them  from 
what  facts  they  may  or  may  not  infer  knowledge  on  the 
part  of  the  decedent  of  the  danger.  If  the  derrick  or  boom 
was  swinging  loose  parallel  to  the  track  for  some  time,  and 
the  decedent  saw  it  in  that  position,  the  jury  had  a  right 
to  say  that  was  sufficient  notice  to  him  that  it  might 
swing  across  the  track  in  a  wind  storm,  whether  he  had 
ever  seen  it  across  the  track  or  not."  The  objection  and 
instruction  so  thoroughly  correspond  that  it  is  hard  to  dis- 
tinguish between  the  two  in  the  light  of  the  evidence.  It 
is  therefore  untenable.  The  objector  evidently  does  not 
distinguish  between  the  standing  derrick  and  the  swinging 
boom  that  may  or  may  not  be  attached  thereto.  The  der- 
rick itself  would  be  no  obstruction,  nor  would  the  boom, 
if  properly  secured.  The  negligence  relates  to  the  insecure 
boom,  and  there  is  no  evidence  that  it  had  been  swinging 
loose  for  some  time.  On  the  contrary,  it  is  shown  to  have' 
been  dismantled. 

The  second  instruction  is  as  follows:  "The  court  in- 
structs the  jury  that,  although  the  employe,  McCreery,  did 
in  fact  know  of  the  existence  of  the  derrick  in  question,, 
and  its  situation  with  reference  to  the  roadbed  and  track, 
yet  the  said  McCreery  had  the  right  to  presume  that  the 
defendant  would  keep  said  derrick  so  secured  as  to  make 
it  reasonably  safe,  or  cause  the  same  to  be  removed  after 
the  completion  of  the  bridge;  and  it  was  not  such  negli- 
gence on  the  part  of  said  McCreery  to  remain  in  the  em- 
ployment of  said  defendant  as  would  defeat  a  right  of 
recovery  in  this  case."  The  same  objection  is  urged  to 
this  instruction  as  to  the  third,  and  is  equally  untenable. 
The  company  had  the  right  to  have  the  derrick  there,  but 
they  should  have  kept  the  boom  secure,  so  as  to  prevent  it 
becoming  a  dangerous  nuisance  to  its  employes  using  its 
track,  and  this  whether  owned  by  itself  or  its  independent 
contractor  doing  its  work;  and  the  conductor  had  the  right 
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to  presume  the  company  would  do  its  duty  in  this  respect. 
It  was  not  one  of  the  ordinary  risks  of  his  employment. 

The  first  instruction  is  as  follows  :  "The  court  instructs 
the  jury  that  it  is  the  duty  of  a  railroad  company  to  keep 
its  roadbed  in  a  reasonably  safe  condition,  so  its  employes 
on  its  train  may  not  be  endangered  in  the  discharge  of 
their  duties;  and  if  the  jury  find  from  the  evidence  that 
the  defendant  allowed  and  permitted  a  derrick  to  stand  on, 
or  so  near  its  right  of  way  and  roadbed,  and  so  loosely  fast- 
ened and  tied  that  it  was  liable  to  be  blown  or  to  be 
swung  around  across  the  defendant's  track,  and  thereby 
endanger  the  passage  of  trains  and  the  life  and  limbs  of 
employes  thereon,  and  that  said  derrick  did  actually  blow 
around  or  swing  across  the  track,  and  cause  the  injury  com- 
plained of,  then  you  should  find  for  the  plaintiff',  and  as- 
sess her  damages  such  as  may  seem  fair  and  just,  not  ex- 
ceeding $10,000."  This  instruction  clearly  violates  the 
rule  laid  down  in  the  case  of  Wood  ell  v.  Improvement 
Co.,  m  W.  Va.  2tf  (17  S.  E.  88«).  The  third  syllabus  is 
as  follows:  "When  the  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  certain  hypothetical  facts 
mentioned  in  the  instruction,  they  must  find  for  the  party 
plaintiff  or  defendant,  as  the  case  may  be,  but  omits  from 
such  statement  of  facts  a  material  fact,  which,  being  be- 
lieved from  the  evidence,  would  require  a  different  ver- 
dict, such  instruction  is  erroneous,  and,  if  excepted  to, 
and  not  cured,  is  ground  for  reversal."  This  present  in- 
struction entirely  omits  any  reference  to  the  facts  bearing 
on  the  intestate's  alleged  contributory  negligence,  and 
which,  if  established  to  the  satisfaction  of  the  jury,  were 
sufficient  to  defeat  the  action. 

0.  E.  Bryan  testified  that  at  the  time  he  first  noticed  the 
boom  across  the  track — which  was  about  three  hundred  feet 
from  it,  and  too  late  to  stop  the  train  at  the  speed  it  was 
going — the  conductor  was  sitting  at  the  end  of  the  car  near- 
est the  engine,  with  a  newspaper  in  his  hand.  If  this  were 
true,  he  was  not  at  his  post  of  duty,  nor  keeping  a  proper 
lookout  ahead,  and  the  jury  could  very  well  infer  therefrom 
that,  had  he  been  discharging  his  duty,  the  accident  would 
not  have  happened.  But  the  instruction  entirely  ignores 
this  fact,  and,  even  standing  by  itself,  takes  away  from  the 
jury  the  question  of  contributory  negligence,  and  directs 
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them,  if  they  believe  the  defendant  was  negligent,  as 
alleged,  that  they  must  find  for  tlie  plaintiff.  Nor  could 
this  defect  be  remedied  by  other  instructions  in  behalf 
of  plaintiff  or  defendant,  as  they  would  only  tend  to  con- 
tradiction and  confusion,  and  thus  mislead  the  jury.  Mr- 
AWwjv.  Railroad  Co.,  Ji5  W.  Va.  500  (15  S.  E.  261); 
MrMechen  v.  MvMerhen,  17  \V.  Va  08tf :  Manon  v.  Bridge 
Co.,  20  W.  Va.  228;  Railroad  Co.  v.  Sanyer,  15  (iratt.  280; 
//«//v.  /.///>//*,  29  W.  Va.  420,  (1.  S.  E.  582).  This  in- 
struction, having  been  given  over  the  objection  of  the 
defendant,  and  being  plainly  erroneous,  according  to  the 
former  holdings  of  tins  Court,  the  judgment  must  be 
reversed,  the  verdict  of  the  jury  set  aside,  and  a  new 
trial  awarded. 

Reversed. 


CHARLESTON. 

McKittrick  et  ah  v.  McKittrick  et  ah 
Submitted  January  16,  1897— Decided  March  17,  1897. 

1.  Equity  Practice — Consolidation  of  Cause*— Parties. 

The  consolidation  of  causes  is  a  matter  addressed  to  the 
sound  discretion  of  the  court  that  tries  the  causes.  Where 
the  parties  are  the  same,  and  separate  suits  have  been  brought 
in  equity  upon  matters  which  might  have  been  united  in  one 
auit,  and  the  defense  is  tbe  same  in  all,  a  consolidation  rule 
ought  to  be  granted,     (p.  123.) 

2.  Administration— Decree  of  Sale— flower. 

When  the  widow  is  defendant  in  a  suit  brought  to  subject 
the  realty  of  a  decedent  to  the  payment  of  bis  debts,  and  she 
has  not  elected  to  take  the  value  of  her  dower  in  money,  her 
dower  should  be  assigned  before  an  out  and  out  sale  of  the 
realty  is  decreed,     (p.  124.) 

Appeal  from  Circuit  Court,  Putnam  county. 

Bill  by  Ellen  McDonald  and  others  against  Catherine 
McKittrick  and  others,  and  bill  by  Daniel  McKittrick 
against  Catherine  McKittrick  and  others.  The  suits  were 
consolidated,  and  from  the  decree  Ellen  McDonald  and 
others  appeal. 

Reversed. 
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Ruffs  Switzer  for  appellants. 

Tomlinsox  6z  Wilky  for  appellees. 

English,  President  : 

At  the  December  rules,  1884,  Ellen  McDonald  and  others 
filed  their  bill  in  the  Circuit  Court  of  Putnam  county, 
against  Catherine  McKittrick  in  her  own  right  and  as  ad- 
ministratrix of  Patrick  McKittrick,  deceased,  and  all  the 
unknown  heirs  of  said  Patrick  McKittrick,  C.  A.  Van- 
troux,  and  Hufus  Switzer,  trustee.  The  complainants 
allege  in  their  bill:  That  Catherine  McKittrick  was  duly 
appointed  and  qualified  as  administratrix  of  said  Patrick 
McKittrick,  her  deceased  husband.  That  the  greater  part  of 
the  estate  of  which  the  said  Patrick  McKittrick  died  seized 
consists  of  a  valuable  tract  of  land  consisting  of  three 
hundred  and  twenty  acres,  situate  in  Putnam  county, 
West  Virginia,  conveyed  to  said  Patrick  McKittrick  by 
Thomas  Dawkins  by  deed  bearing  date  the  18th  day  of 
May,  1857,  excepting  a  fractional  piece  thereof,  conveyed 
by  said  Patrick  McKittrick  to  Bishop  John  McKain,  of 
Wheeling.  That  there  were  no  debts  against  the  said 
estate  of  Patrick  McKittrick  except  one  note  of  live 
hundred  and  twenty-two  dollars  and  seventy-three  cents, 
due  C.  A.  Vintroux,  and  secured  by  deed  of  trust  bear- 
ing date  the  14th  day  of  March,  1888,  and  of  record  in 
the  clerk's  office  of  the  county  court  of  Putnam  county. 
West  Virginia,  in  which  trust  deed  Kufus  Switzer  was 
trustee;  and  a  certified  copy  of  said  trust  deed  was  ex- 
hibited with  plaintiff's  bill.  That  there  were  other  trust 
deeds  conveying  said  lands  by  said  Patrick  McKittrick 
in  his  life-time,  which  plaintifs  allege  they  are  informed 
have  been  fully  paid  up.  The  one  of  Patrick  McKittrick 
and  wife  to  James  W.  Hoge,  trustee4,  to  secure  to  Wil- 
liam E.  Vintroux  two  hundred  and  twenty-one  dollars 
and  seventy-two  cents,  should  be  released,  as  the  same 
debt  is  included  in  the  amount  secured  in  the  trust  first 
mentioned.  That  the  amount  secured  by  deed  of  trust 
to  William  A.  Bradford,  trustee,  for  William  Henson, 
has  long  since  been  paid  and  discharged,  and  should  be 
released.  And  complainants  pray  that  enough  of  said 
land  be  sold  to  satisfv  the  debt  secured    bv  the    deed  of 
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trust  of  said  Patrick  McKittrick  and  wife  to  Kufus  Swit- 
zer,  trustee;  that  the  dower  of  said  (1atherine  McKit- 
trick, widow,  as  aforesaid,  might  be  laid  off  to  her  in 
said  land,  and  that,  if  there  *  were  any  other  debts  due 
from  said  estate,  enough  of  the  remainder  of  said  tract 
be  sold  to  pay  said  debts;  and  that  if,  after  setting  aside 
said  dower  and  paying  all  of  the  indebtedness  of  said  es- 
tate, the  remainder  of  said  land  is  susceptible  of  parti- 
tion among  the  parties  thereto,  the  same  be  so  partitioned, 
and,  if  not,  that  the  remainder  of  said  land  be  sold,  and 
the  proceeds  distributed  among  the  parties  in  proportion 
to  their  respective  interests  therein,  etc. 

At  the  January  rules,  188o,  Daniel  McKittrick,  who 
sued  on  behalf  of  himself  and  all  other  creditors  of  Patrick 
McKittrick,  deceased,  filed  his  bill  in  said  circuit  court 
against  Catherine  McKittrick  in  her  own  right  and  as  ad- 
ministratrix of  Patrick  McKittrick,  deceased;  C.  A.  Vin- 
troux  in  her  own  right  and  as  administratrix  of  William  T. 
Vintroux,  deceased;  Taylor  Hoge,  administrator  of  J.  W. 
Hoge,  trustee,  deceased;  Kufus  Switzer,  trustee;  L.  A. 
Christie,  administrator  of  William  Henson,  deceased  ;  Wil- 
liam A.  Bradford,  trustee;  and  the  unknown  heirs  at  law 
of  Patrick  McKittrick,  deceased, — alleging  therein:  The 
death  of  Patrick  McKittrick,  and  the  appointment  and 
qualification  of  said  Catherine  McKittrick  as  his  adminis- 
tratrix. That  more  than  six  months  had  elapsed  since  the 
appointment  and  qualification  of  said  administratrix,  and 
that,  although  the  estate  was  and  is  largely  in  debt,  no  suit 
had  ever  been  instituted  by  said  administratrix  for  the 
purpose  of  winding  up  and  settling  up  said  estate,  and  to 
sell  said  real  estate  belonging  to  said  estate  to  pay  the 
debts  on  said  estate.  That  said  Patrick  McKittrick  left 
no  personal  estate,  but  that  he  died  seized  and  possessed  in 
fee  of  said  tract  of  three  hundred  and  twenty  acres  near 
Scott  depot,  on  the  Chesapeake  &  Ohio  Kailway,  in  Put- 
nam county,  less  a  lot  one  hundred  and  sixty-two  by  two 
hundred  and  eight  and  three-fourth  feet  conveyed  out  of 
said  tract  by  said  Patrick  to  Bishop  John  McKain,  of 
Wheeling,  by  deed  dated  April  21),  1870,  as  a  site  for  a 
Catholic,  church;  and  setting  forth  the  trust  liens  upon  the 
same  as  stated  in  the  other  bill,  and  also  stating  which  of 
said  trust  liens  had  been  paid  off  and  discharged,  and  also 
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stating  that  the  estate  of  said  Patrick  McKittrick  was  in- 
debted to  the  plaintiff,  Daniel  McKittrick,  as  follows: 
On  account  of  a  certain  note  made  and  executed  by  said 
Patrick  in  his  lifetime,  dated  November  12,  1874,  and  pay- 
able to  plaintiff  two  years  after  date,  for  the  sum  of  two 
hundred  dollars,  with  interest  from  the  maturity  thereof; 
and  on  account  of  a  certain  other  note  made  and  executed 
by  said  Patrick  in  his  lifetime,  bearing  date  November  1, 
1876,  and  payable  to  plaintiff  one  year  after  date,  for  the 
sum  of  one  hundred  and  seventy-two  dollars,  with  interest 
from  the  maturity  of  said  note;  and  on  account  of  another 
note  made  and  executed  by  the  said  Patrick,  dated  Janu- 
ary 2,  1880,  and  payable  to  plaintiff,  for  the  sum  of  four 
hundred  and  seventy  dollars  and  fifty  cents,  and  payable 
twelve  months  after  date,  with  interest  from  the  maturity 
of  said  note;  and  also  on  account  of  a  certain  duebill 
made  and  executed  by  the  said  Patrick,  dated  December 
8,  1875),  for  six  months'  services  and  general  repairs  on  the 
farm  of  the  said  Patrick  performed  and  rendered  by  plain- 
tiff of  the  value  of  five  hundred  dollars.  That  nothing  has 
been  paid  on  said  notes  or  duebill  by  Catherine  McKittrick, 
administratrix,  or  any  other  person,  but  that  said  debts  re- 
main wholly  unpaid,  and  constitute  a  valid  and  subsisting 
charge  and  lien  upon  the  estate  of  which  the  said  Patrick 
died  seised  and  possessed.  That  the  personal  estate  of 
said  Patrick  McKittrick  was  wholly  insufficient  for  the  pay- 
ment of  his  debts,  and  the  plaintiffs  prayed  that  all  proper 
accounts  might  be  taken,  and  that  the  real  estate  of  which 
the  said  Patrick  McKittrick  died  seised  and  possessed  might 
be  subjected  to  sale  for  the  payment  of  his  just  debts  and 
liabilities,  and  especially  the  aforesaid  debt  of  plaintiff 
might  be  paid  and  satisfied  out  of  the  proceeds  of  said  real 
estate;  and  for  general  relief,  etc. 

On  the  25th  day  of  February,  1885,  in  said  cause  of 
Daniel  McKittrick  against  Catherine  McKittrick,  et  •//.,  a 
decree  was  entered  referring  the  same  to  Hugh  L  Judge, 
one  of  tlu»  commissioners  of  the  court,  to  make  and  state 
au  account  showing:  (1)  The  nature  and  amount  of  the 
complainant  V  claims  against  the  estate  of  Patrick  McKit- 
trick, deceased;  (2)  of  what  estate,  real,  personal,  and 
mixed,  the  said  Patrick  died  seised  and  possessed,  and 
what  disposition,  if  any,  had  been   made  of  said  personal 


Digitized  by  CjOOQ IC 


McKrTTRtCK  et  al  v.  McKittrick  et  ah  121 

estate,  and  the  claims  against,  and  probable  value  of  said  real 
estate;  (8)  what  are  the  liens  upon  said  real  estate,  together 
with  their  amounts  and  priorities;  (4)  whether  the  rents, 
issues  and  profits  of  said  real  estate  will  pay  the  liens 
thereon  within  five  years.  In  pursuance  of  this  decree, 
said  H.  L.  Judge,  commissioner,  made  a  report  on  the  10th 
day  of  August,  1886,  finding  seventeen  dollars  and  one 
cent  due  C.  A.  Vintroux,  two  dollars  and  forty-four  cents 
due  Catherine  McKittrick;  that  the  claims  of  the  plain- 
tiff, Daniel  McKittrick,  amounting  to  one  thousand  three 
hundred  and  sixty  dollars  and  fifty-live  cents,  are  not  sus- 
tained by  the  evidence  before  him,  and  refusing  to  allow 
the  same;  that  said  Patrick  McKittrick  died  seised  and 
possessed  of  three  hundred  and  nineteen  acres  of  land 
worth  three  thousand  six  hundred  and  seventy  dollars, 
situated  in  said  county  of  Putnam;  that  the  personal  prop- 
erty of  the  said  Patrick  McKittrick  amounted  to  four  hun- 
dred and  thirty-three  dollars  and  eighty-three  cents,  which 
bad  been  duly  administered  by  his  administratrix,  Cath- 
erine McKittrick,  leaving  due  her  from  said  the  before- 
mentioned  account  of  two  dollars  and  twenty-eight  cents, 
the  only  lien  on  said  real  estate  being  a  deed  of  trust  dated 
the  14th  day  of  March,  1888,  conveying  to  Kufus  Nwitzer, 
trustee,  the  three  hundred  and  nineteen  acre  tract  of  land 
to  secure  to  C.  A.  Vintroux  five  hundred  and  twenty-two 
dollars  and  seventy-three  cents,  which,  with  the  accrued 
interest,  amounted  to  six  hundred  and  twenty-nine  dollars 
and  eighty-nine  cents,  and  that  the  rents,  issues,  and 
profits  of  said  real  estate  would  not  within  five  years  dis- 
charge the  indebtedness  aforesaid.  On  the  8d  of  March, 
1887,  the  case  of  Daniel  McKittrick  against  Catherine 
McKittrick  et  al.,  was  heard  upon  the  report  of  Commis- 
sioner H.  L.  Judge,  and  on  the  exceptions  indorsed  thereon. 
The  court  overruled  said  exceptions  except  as  to  one  hun- 
dred and  fifty  dollars,  as  to  which  amount  it  found  the 
plaintiff  was  entitled  to  a  decree,  and  said  report  was  con- 
firmed in  other  respects,  and  the  plaintiff  was  given  judg- 
ment for  said  sum  of  one  hundred  and  fifty  dollars,  with 
interest  from  the  date  of  said  decree,  and  directed  that 
unless  said  sum  was  paid  in  thirty  days  from  the  rising  of 
the  court  that  said  land,  or  so  much  as  remains  unsold,  be 
sold  by  a  special  commissioner  therein  appointed,  upon  the 
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terms  therein  specified, — it  appearing  to  the  court  from  the 
answer  of  Rufus  Switzer  that  one  hundred  acres  of  said  land 
had  been  sold  by  him  since  the  institution  of  this  suit, (which 
answer  is  ordered  to  be  tiled  in  the  papers  of  the  cause.) 

On  the  3d  day  of  March,  1888,  the  two  causes  of 
Daniel  McKittrick  against  Catherine  McKittrick  et  ah, 
aud  Ellen  McDonald  et  ah  against  Catherine  McKittrick, 
et  al.,  were  consolidated,  and  it  is  recited  in  the  decree 
rendered  on  that  day  ii)  said  consolidated  causes  that,  it 
appearing  that  one  hundred  acres  of  the  tract  of  land  men- 
tioned in  both  causes  has  l>een  sold  to  pay  off  the  note  of 
C.  A.  Vintroux  secured  by  deed  of  trust  on  said  land,  and 
that  the  judgment  of  the  plaintiff  in  the  first  cause  above 
named  is  a  lien  on  the  balance  of  said  land,  and  that  the 
plaintiffs  in  the  second  cause  above  named  are  entitled  to 
have  said  tract  of  land  sold  (subject  to  the  widow's  dower), 
and  the  proceeds  applied  to  the  judgment  aforesaid  and 
costs  of  the  first  suit,  and  the  balance  of  the  proceeds 
arising  from  said  sale  distributed  among  the  heirs  at  law 
of  Patrick  McKittrick,  it  was  ordered  that  Rufus  Switzer, 
special  commissioner,  do  proceed  to  make  the  sale  directed 
to  be  made  by  him  in  said  first-entitled  cause,  and  report 
the  same  to  court.  On  the  2(Sth  day  of  September,  1888,  a 
decree  was  rendered  in  said  consolidated  causes  on  the 
report  of  said  Rufus  Switzer,  special  commissioner,  report- 
ing the  sale  of  the  tract  of  land  decreed  to  be  sold  in  said 
causes,  setting  forth  that  the  same  had  been  sold  to  one  J. 
M.  White  for  one  thousand  one  hundred  and  twenty  dol- 
lars; that  the  said  purchaser  had  paid  cash  $500,  and  exe- 
cuted his  two  notes  for  the  balance,  with  security,  ete^ 
which  sale  was  approved  and  confirmed,  and  said  commis- 
sioner was  directed  out  of  the  money  in  his  hands  arising 
from  said  sale,  to  pay  first  the  cost  of  said  sale  and  consoli- 
dated suits,  and  the  judgment  rendered  in  favor  of  the 
plaintiff*  in  the  cause  of  Daniel  McKittrick  et  a/.,  and  di- 
rected said  special  commissioner,  when  the  purchase 
money  was  paid,  to  execute  a  deed  to  said  purchaser.  On 
the  Slst'day  of  May,  1881),  a  decree  was  rendered  in  said 
causes  directing  a  commissioner  of  said  court  to  ascertain 
and  report  (1)  who  are  the  heirs  of  Patrick  McKittrick,  de- 
ceased; (2)  in  what  proportion  they  are  entitled  to  the 
distribution   of  the  moneys  arising   from  the  sale  of  the 
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tract  of  land  sold  in  said  cause.  On  the  20th  day  of  Jan- 
uary, 1890,  said  commissioner  reported  that  the  evidence 
filed  before  him  was  utterly  insufficient  to  enable  him  to 
make  the  report  required  by  said  decree,  and  at  the  re- 
quest of  counsel  for  the  defendant,  Catherine  McKittrick, 
he  reported  that  the  taxes  on  the  land  of  which  Patrick 
McKittrick  died  seised  and  possessed,  assessed  thereon 
for  the  years  1885,  1880,  1887,  and  1888,  amounting  in  the 
aggregate  to  the  sum  of  one  hundred  and  twenty-eight 
dollars  and  thirty-four  cents  were  paid  by  said  Catherine 
McKittrick,  and  by  a  subsequent  decree  said  last-named 
report  was  confirmed,  and  said"  special  commissioner  was 
directed  to  pay  said  Catherine  McKittrick  out  of  the  funds 
in  his  hands  the  said  sum  of  one  hundred  and  twenty-eight 
dollars  and  thirty-four  cents,  with  interest  thereon  from 
January  20, 1890,  which  aggregated  the  sum  of  one  hundred 
and  forty-one  dollars  and  twenty-tive  cents  at  the  date  of 
said  decree.  Ellen  McDonald  excepted  to  said  commis- 
sioner's report,  so  far  as  it  found  that  Catherine  McKit- 
trick paid  any  of  the  taxes  set  out  in  said  report,  and  so 
far  as  it  found  that  the  estate  of  Patrick  McKittrick 
should  be  charged  with  said  taxes,  or  any  part  thereof,  or 
that  she  should  receive  payment  of  the  same  from  said  es- 
tate; which  exceptions  were  overruled  by  said  decree,  and 
Ellen  McDonald  and  others  obtained  this  appeal. 

The  first  error  assigned  and  relied  upon  by  the  appellant 
is  that  the  circuit  court  of  Putnam  county  erred  in  consol- 
idating and  naming  together  the  said  chancery  causes. 
Now,  as  we  understand  the  practice  in  regard  to  the  con- 
solidation of  causes  it  is  a  matter  addressed  to  the  sound 
discretion  of  the  court  that  tries  the  causes.  So  in  the 
case  of  Beach  v.  Wood  yard*  5.  \V.  Va.  231,  this  Court  held 
that  the  rule,  for  the  consolidation  of  suits  is  alike  in 
equity  and  at  law,  and  the  matter  is  always  addressed  to  the 
discretion  of  the  court.  The  proper  mode  for  bringing  the 
subject  to  the  attention  of  the  court  is  by  motion  for  a 
rule  to  show  cause  why  suits  or  actions  should  not  be  con- 
solidated. Where  the  parties  are  the  same,  and  separate 
suits  have  been  brought  in  equity  upon  matters  which 
might  have  been  united  in  one  suit,  and  the  defense  is  the 
same  in  all,  a  consolidation  rule  ought  to  be  granted,  etc 
In  the  case  under  consideration  the  object  of  both  of  the 
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suits,  or  at  any  rate  the  main  object,  was  to  subject  the 
real  estate  of  Patrick  McKittrick  to  sale  to  pay  off  and  sat- 
isfy his  indebtedness.  It  is  true,  the  first  suit  prayed  for 
the  sale  of  so  much  thereof  as  would  pay  off  the  liens 
existing  against  the  same,  and,  if  the  surplus  left  was  sus- 
ceptible of  partition,  that  the  same  be  partitioned  among 
the  heirs  at  law  of  said  Patrick ;  but,  if  not  susceptible  of 
partition,  that  it  be  sold,  and  the  proceeds  divided  among 
said  heirs.  The  suit  brought  by  Daniel  McKittrick  prayed 
that  all  proper  accounts  be  taken,  and  that  the  real 
estate  of  said  Patrick  be  subjected  to  sale  for  the  payment 
of  his  just  debts  and  liabilities,  and  especially  the  debts 
claimed  against  said  estate  by  the  plaintiff.  This  plaintiff' 
might  with  propriety  have  come  into  the  first  suit  by  peti- 
tion, and  made  himself  a  party,  and  presented  his  claims  in 
that  suit;  and,  in  my  opinion,  the  court  committed  no  error 
in  requiring  the  said  causes  to  be  consolidated  and  heard 
together.  The  court  would  properly  direct  such  consoli- 
dation to  prevent  the  estate  from  being  consumed  in  un- 
necessary costs. 

The  next  assignment  of  error  is  that  the  court  erred  in 
the  decree  of  March  8,  1887,  in  directing  the  sale  of  the 
land  in  said  causes  mentioned  without  setting  aside  to  the 
widow,  Catherine  McKittrick,  her  dower  in  said  land. 
An  examination  of  the  record  discloses  the  fact  that  not 
only  in  the  decree  of  March  8,  1887,  but  in  the  decree  of 
March  8,  J888,  after  said  causes  were  consolidated,  said 
real  estate  of  Patrick  McKittrick  was  directed  to  be  sold 
_\yithout  first  having  assigned  to  tbe  widow,  Catherine 
McKittrick,  her  dower  therein.  This  question  was  before 
this  Court  in  the  case  of  Kllbreth  v.  Roof*  Adnir,  558  W. 
Va.  6MK)  (11  S.  K.  21),  where  it  is  held  (point  two  of  syl- 
labus) that,  u\vhen  the  widow  is  a  defendant  in  the  suit, 
and  has  not  elected  to  take  the  value  of  her  dower  in 
money,  her  dower  should  be  assigned  before  an  out  and 
out  sale  of  the  realty  is  decreed. ,?  In  that  suit  the  main 
object  of  the  bill  was  to  enforce  the  lien  of  a  decree 
against  the  real  estate  of  Hoot,  who  was  deceased.  See, 
also,  Laidletj  v.  A7/W,  8  \V.  Va.  218  (seventh  point  of  syl- 
labus), where  the  same  is  held. 

The  remaining  assignments  of  error  are  as  follows: 
u(8)  The  court  erred  in  confirming  the  report  of  J.  L.  Mid- 
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dleton  made  in  said  consolidated  cases.  (4)  It  erred  in  find- 
ing: that  the  estate  of  Patrick  McKittrick  was  indebted  to 
Catherine  McKittrick  in  the  sum  of  one  hundred  and  forty- 
one  dollars  and  twenty-live  cents,  and  giving  judgment  for 
said  amount.  (5)  It  erred  in  overruling  the  exceptions  made 
by  the  petitioners  to  the  report  of  Commissioner  Middleton 
filed  on  the  6th  day  of  February,  1800. "  All  of  these  assign- 
ments depend  to  a  great  extent  upon  the  evidence  which 
was  before  the  commissioner,  which  has  not  been  certified  to 
this  Court,  and  does  not  appear  in  the  record.  The  cause 
must,  however,  be  reversed  and  remanded  for  the  reason 
that  said  land  was  sold  without  first  assigning  to  Catherine 
McKittrick  her  dower  therein,  she  not  having  in  any  man- 
ner signified  her  consent  to  take  a  gross  sum  in  lieu  of  her 
dower  therein.  Reversed  and  remanded,  with  costs  to 
appellees. 

Reverted. 
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Simpkins  r.  White  ei  <tl. 
Submitted  January  21.  J897—  Decided  March  J7,  1897. 

1.  Unlawful  Detainer — Summon* — Justice  of  the  Peace. 

Summons  in  unlawful  detainer  before  a  justice,  held  good.L*7  _678, 

(p.    126.)  49     n 

49    104 

2.  Unlawful  Detainer — Description  of  Premise*. 

Description   of  premises  in  unlawful  detainer,  held  good, 
(p.  127.)  "Ta   l* 

l  55    '&& 

3.  Unlawful  Detainer — Summon* — Description  of  Premises.]  «r™i2& 

Description  of  premises  in  summons  in  unlawful  detainer  jw  2 
before  a  justice  shall  describe  the  premises  with  convenient 
certainty,  so  as  to  enable  the  sheriff  to  deliver  possession; 
but  that  description  need  not  be  so  certain  as  in  itself 
and  alone  to  enable  him  to  do  so,  as  he  may  deliver  as  the 
plaintiff,  or  information  from  other  sources,  may  direct,  so 
he  do  not  violate  the  description  in  the  summons.  If  that 
description  can  be  rendered  certain  by  extrinsic  evidence,  it 
is  sufficient,     (p.  128.) 

4.  Stare  Decisis. 

Doctrine  of  stare  decisis  discussed,     (p.  129.) 
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5.  Unlawful  Dktainkr—  Pleading—  Verdict. 

In  unlawful  detainer  before  a  justice,  or  on  its  appeal,  a 
verdict,  on  full  trial  on  the  merits,  will  not  be  set  aside  be- 
cause there  was  no  plea  and  issue.  The  statute  puts  in  the 
plea  of  not  guiKy.     (p.  180.) 

6.  Verdict  Without  Issve. 

The  rule  that  a  verdict  without  issue  is  bad,  questioned  by 
Branxox,  JuiKiE.     (p.  129.) 

Error  to  Circuit  Court,  Logan  county. 

Action  by  Joseph  Sinipkins  against  H.  S.  Wliite  and 
(John  Caudle.  Judgment  for  plaintiffs  and  defendants 
bring  error. 

Affirmed. 

H.  K.  Shumate  and  Brown,  Jackson  &  Knight  for 
plaintiffs  in  error. 

Campbell,  Holt  and  Campbell,  for  defendant  in  error. 

Brannon,  Judge: 

This  was  an  action  of  unlawful  detainer  begun  before  a 
justice,  and  appealed  to  the  Circuit  Court,  ending  in  a 
judgment  for  Sinipkins  against  White  and  Caudle.  One 
question  is  whether  the  summons  was  good  against  the 
motion  to  quash  it.  The  defect  is  alleged  to  be  in  its  omis- 
sion of  the  words  "unlawfully  withholding."  Code,  1891,  c. 
50,  s.  212,  says  that  the  summons  shall  require  the  defend- 
ant "to  answer  the  action  of  the  plaintiff'  for  unlawfully 
withholding  from  the  plaintiff  the  premises."  The  present 
summons  requires  the  defendants  "to  answer  the  complaint 
of  Joseph  Simpkins  in  a  civil  action  for  the  recovery  of  the 
possession  of  real  estate  situated,"  <Vc,  and  states  that  "the 
plaintiff  will  also  claim  one  hundred  dollars  damages  for  the 
unlawful  detention  of  said  property."  Even  if  we  did  not 
have  the  clause  in  section  2(),  chapter  50,  that  "no  summons 
shall  be  quashed  or  set  aside  for  any  defect  therein,  if  it 
be  sufficient  on  its  face  to  show  what  is  intended  thereby," 
I  should  have  no  halt  in  saying  that  this  summons  notifies 
the  defendants  that  they  are  both  charged  with  unlaw- 
fully withholding  the  premises.  If  not,  why  does  it  say 
that  its  object  is  recovery  of  possession?  To  recover  by 
action  is  to  obtain  what  is  detained  unlawfully, — that  is, 
against  the  right  of  the  party;  to  obtain  what  he  has  not, 
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and  the  other  party  has;  and,  when  the  summons  says  it 
is  to  recover  possession,  it  fairly  means  to  get  actual  pos- 
session from  a  defendant  having  it.  But  this  is  not  all. 
It  says  damages  will  he  claimed  "for  the  unlawful  deten- 
tion of  said  property/''  Its  plain  meaning  is  that  both 
defendants  unlawfully  withheld  possession.  No  other  con- 
struction would  be  anything  but  very  technical.  After 
writing  the  above,  I  find  the  case  of  Poatlewait  v.  Whe,  17 
W.  Va.  1,  holding  good  a  declaration  in  ejectment  omit- 
ting the  allegation  that  the  defendant  unlawfully  with- 
holds from  the  plaintiff  the  possession  of  the  premises, 
though,  as  here,  the  statute  says  it  shall  so  aver.  It 
pointedly  meets  this  objection. 

Another  alleged  defect  is  that  the  summons  does  not 
sufficiently  describe  the  premises  in  saying  that  it  is  "real 
estate  situated  in  Logan  county,  and  bounded  and  desig- 
nated as  10-acre  lot  lying  near  Beech  creek  bridge, 
bounded  by  Beech  creek  and  Beech  creek  switch  and  land 
of  1\  A.  Steel,  it  being  the  same  property  upon  which  the 
said  Caudle  now  resides."  This  is  relied  on  in  the  assign- 
ment of  error,  but  is  not  insisted  upon  in  the  brief.  It  is 
an  untenable  objection.  It  is  as  certain  a  description  as  is 
practicable,  unless  every  line  be  given.  The  sheriff  could 
give  possession  of  it.  Here  we  have  general  and  particu- 
lar calls.  We  are  directed  to  the  neighborhood,  and  when 
there  we  have  signs  by  which  to  find  the  particular  land, 
because  we  have  creek  and  adjoining  land  and  quantity 
given,  and  are  told  who  lives  upon  the  land.  It  would 
have  been  good  as  an  entry  of  waste  land  in  times  gone 
by.  MrXecl  v.  Herald  ^  11  (Jrat.  814.  Less  certainty  is 
required  in  a  grant,  as  Judge  Lee  there  says,  than  in  an 
entry.  A  declaration  in  ejectment  or  a  summons  in  un- 
lawful detainer  need  not  contain  more  certainty  of  de- 
scription than  a  deed  conveying  land.  On  first  thought, 
we  are  inclined  to  say  that  such  declaration  must  contain 
a  description  which  will  enable  the  sheriff,  from  that  de- 
scription alone,  without  other  aid,  to  deliver  possession  to 
the  plaintiff;  but  that  is  incorrect,  as  he  can  get  informa- 
tion from  the  plaintiff  or  elsewhere  to  guide  him,  as  Judge 
Haymond  shows  in  Board  of  Ed.  v.  Crawford*  14  W.  Ya. 
797.  It  seems  he  is  to  deliver  as  the  plaintiff1  directs 
(Uerm.  Ex'ns,  §  851;  Freein.  Ex'ns,  §472),  unless  it  would 


Digitized  by  CjOOQ IC 


128  SlMPKlXS   r.  Whitk   et  «L 

violate  or  exceed  the  plain  description  contained  in  the  exe- 
cution, and  to  follow  the  plaintiff's  direction  would  be 
manifestly  wrong.  He  surely  may  take  means  to  glean 
information  to  enable  him  to  apply  the  language  of  the 
writ  of  possession  to  the  subject-matter,  the  land.  He 
must  not  contravene  his  warrant,  however,  but  he  can 
resort  to  extraneous  aids.  The  law  of  description  in  deeds 
is  that  of  reasonable  certainty  only;  "hut  the  degree  of 
certainty  required  is  always  qualified  by  the  application  of 
the  rule  that  that  is  certain  which  can  be  made  certain. 
A  deed  will  not  be  declared  void  for  uncertainty  if  it  is 
possible,  by  any  reasonable  rules  of  construction,  to  ascer- 
tain from  the  description,  'aided  by  extrinsic  evidence, 
what  property  it  is  intended  to  convey.  The  office  of  a 
description  is  not  to  identify  the  land,  but  to  furnish 
means  of  identification."  Jones,  Real  Prop.  §  828;  Thorn 
v.  Phare*,  83  W.  Va.  771  (14  S.  E.  899).  Let  us 
have  as  much  certainty  in  the  declaration  as  convenient, 
as  it  is  all  the  better;  but  where  there  is  not  the  highest 
degree,  or  even  a  high  degree  of  certainty,  let  us  hot 
overthrow  it  by  too  rigid  a  requirement,  which  is  not 
exacted  by  the  law.  I  think  a  misunderstanding  pre- 
vails considerably  in  this  matter.  Carter  v.  lialhray 
Co.,  20  AV.  Va.  044,  will  sustain  this  view,  and  the  pre- 
sent summons  is  more  certain  than  the  declaration  in 
that  case.  In  support  I  refer  to  the  opinion  in  Board 
of  AW.  v.  Crawford.  14  W.  Va.  790,  and  Tyler,  Ej.  898. 
That  case  liberalized  on  this  matter,  and  since  then  the 
above-quoted  clause  has  been  put  in  the  statute.  See 
opinion  Poxtiewalt  v.    HV/rc,  17  \V.  Va.   K). 

Another  point  made  againat  the  judgment  is  that,  while 
White  pleaded  not  guilty,  Caudle  entered  no  plea,  and  the 
case  was  tried  without  issue  as  to  him.  It  is  claimed  that 
under  It  u finer  v.  /////,  21  \Y.  Va.  152,  and  cases  cited 
there,  and  later  cases  of  Bennett  v.  Jaekson,  84  AY.  Va. 
(52  (11  S.  E.  784),  and  State  v.  Brookover,  42  AV.  Va.  292 
(20  S.  E.  174),  this  is  reversible  error.  Under  this  doc- 
trine, a  case  fairly  tried  on  the  belief,  on  the  part  of  the 
court  and  parties,  that  a  plea  had  been  entered  and  issue 
joined  thereon,  and  tried  in  precisely  the  same  way  in 
which  it  would  have  been  tried  if  such  issue  had  been 
formed,  is  to  be  tried  over  again  because  the  verdict  must 
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he  set  aside.  This  is  the  dryest  and  most  hurtful  technical- 
ity, reversing  fair  trials,  delaying  justice,  and  ruining  par- 
ties from  costs,,  and  almost  rendering  the  administration 
of  justice  a  mockery.  It  is  based  only  on  the  common- 
law  rule  that  there  can  he  no  issue  without  plea,  and  un- 
less an  issue  is  made,  which  the  parties  alone  can  do,  there 
can  he  no  trial ;  hut  the  parties  have,  in  effect,  made  an 
issue  by  going  to  trial  as  on  an  issue.  I  know  it  is  sus- 
tained by  numerous  cases,  and  is  protected  by  the  rule  of 
xtare.  deelxlx^  as  expounded  in  (lark  v.  Fiyyinx,  27  W. 
Va.  (Mtt,  and  case  there  cited.  1  yield  to  no  one  in  respect 
for  this  rule  conducive  to  stability  and  certainty  of  princi- 
ples of  law,  but  where  it  works  so  as  to  be  illogical  and 
unreasonable,  it  ought  not  to  be  followed.  Where  it  ap- 
plies to  rights  of  property,  it  has  stronger  claim  for  observ- 
ance than  in  cases,  of  men*  practice,  as  in  this  case.  I 
would  make  this  difference.  2#  Am.  &  Eng.  Enc  Law, 
28,  Mi.  The  rule  has  its  exceptions.  In  liut/txey  v. 
Railroad  Co.,  ltfS  N.  V.  75)  (HO  N.  E.  (>f>4),  it  is  said:  "It 
is  no  doubt  true  that  even  a  single  adjudication  of  this 
court,  upon  a  question  properly  before  it,  is  not  to  be 
questioned  or  disregarded  except  for  the  most  cogent  rea- 
sons, and  then  only  in  a  case  where  it  is  plain  that  the 
judgment  was  the  result  of  a  mistaken  view  of  the  condi- 
tion of  the  law  applicable  to  the  question.  But  the  doc- 
trine of  xtare  dec!*}*,  like  almost  every  other  legal  rule,  is 
not  without  exceptions.  It  does  not  apply  to  a  case  where 
it  ran  be  shown  that  the  law  has  been  misunderstood  or 
misapplied,  or  where  the  former  determination  is  evidently 
contrary  to  reason.  The  authorities  are  abundant  to  show 
that  in  such  cases  it  is  the  duty  of  courts  to  re-examine  the 
question.  Chancellor  Kent,  commenting  on  the  rule  of 
stare  dec'txlx,  said  that  more  than  one  thousand  cases  could 
then  be  pointed  out,  in  the  English  and  American  reports, 
which  had  been  overruled,  doubted,  or  limited.  He  added 
that  it  is  probable  that  the  records  of  many  of  the  courts 
of  this  country  are  replete  with  hasty,  crude  decisions,  and 
such  cases  ought  to  be  examined  without  fear,  and  revised 
without  reluctance,  rather  than  have  the  character  of  our 
law  impaired,  and  the  beauty  and  harmony  of  the  system 
destroyed,  by  the  perpetuity  of  error.  1  Kent  Conun.  (Itf 
Ed.)  477.'1     See  Frank  v.  Ihtrxt.  14  111.  804  to  same  effect. 
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See  note  on  Stare   DerSnh^  Gvp%h   ArfuSr  v.  WilliaMHOH,  27 
Am.  Dec.  ($3M. 

In  this  case  there  could  be  but  one  plea,  letting  in  all 
defenses.  That  plea  would  deny  the  unlawful  withholding 
of  the  premises.  The  jury  was  sworn  i4to  well  and  truly 
try  the  issue  whether  the  defendants  unlawfully  withhold 
the  premises  in  controversy  from  the  plaintiff, v  just  as  if 
the  plea  had  been  in  and  an  issue  raised,  and  their  verdict 
answered  that  issue  and  oath.  Full  trial  was  had  as  on  that 
issue.  How  is  the  defendant  Caudle  injured?  Certainly 
White  is  not,  from  Caudle's  failure  to  plead.  To  so  hold 
ifl  a  travesty  upon  justice,  a  reproach  on  legal  procedure. 
And  this  matter  involves  merely  a  rule  of  practice,  not  of 
title  to  property.  It  is  more  serious  to  disturb  decisions 
on  which  title  to  property  rests.  (Of  course,  it  is  to  be 
undestood  that  I  am  speaking  of  the  rule  of  ntare  <lert*}x% 
not  vex  judicata,  as  they  are  widely  different).  But  I  do 
not  think  the  rule  that  where  there  is  no  plea  and  issue  a 
verdict,  however  just,  must  be  set  aside,  applies  to  cases 
before  justices  or  on  their  appeal.  Now,  where  a  case  is 
tried  on  its  merits  before  a  justice,  without  any  pleadings, 
that,  in  practice,  has  not  been  regarded  as  an  objection  to 
the  verdict,  though  it  would  be  in  an  action  originating  in 
the  circuit  court;  and  on  appeal,  section  JB9,  chapter 
f)0,  ('ode  1891,  says  the  case  may  be  tried  on  the  pleadings 
before  the  justice  or  new  pleadings,  (ireat  liberality  is 
allowed  in  such  proceedings.  Who  would  think  of  setting 
aside  a  verdict  founded  upon  full,  fair  trial,  because  of 
want  of  a  plea  of  ////  debit  or  non  axMitnipx'tt  or  non  ent 
factum,  or  other  common-law  plea,  general  or  special? 
But,  moreover,  in  this  particular  action  of  unlawful  de- 
tainer before  a  justice,  the  statute  prescribes  no  plea  at 
all,  but  does  provide  that  the  jury  "shall  be  sworn  well 
and  truly  to  try  whether  the  defendant  unlawfully  with- 
holds the  premises,"  and  prescribes  this  distinctive  oath, 
and  no  other;  and  this,  whether  the  defendants  appear  or 
not;  and  the  plea  of  not  guilty  of  withholding  possession 
would  call  for  no  other  oath.  And  section  (>8  says  that 
when  a  defendant  does  not  appear  the  plaintiff  must  prove 
his  case,  and,  under  section  218,  this  applies  to  unlawful 
detainer.  And  so  it  is  that  the  statute  law  puts  in  the 
plea  of  general  traverse  or  denial  of  the  allegation  of  un- 
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lawfully  withholding  the  premises  alleged  in  the  summons. 
What  more  could  the  defendant  do?  This  is  a  statutory, 
not  a  common-law,  action,  requiring  no  common-law  plea, 
and  the  statute  prescribes  none.     Judgment  affirmed. 

f  Affirmed. 


CHARLESTON. 


South  Branch   Ky.  Co.  v.  Lonu's  Adm'r. 
Submitted  February  8,  1 897— Decided  March  17,  1897. 

1.  Witnkss — Competency  of  Witness. 

A  witness  may  be  competent  to  testify  concerning  some  of 
the  facts  in  issue,  though  incompetent  as  to  others,    (p.  183.) 

2.  Witnkss — Competency    of    Witness — Transttotions   with  De- 

cedent'. 

A  party  to  an  action,  or  interested  therein,  may  testify  to 
any  fact  which  is  material  in  evidence,  and  does  not  involve 
a  personal  transaction  or  communication  with  the  opposite 
party,  notwithstanding  the  death  or  insanity  of  the  latter, 
(p.  188.) 

8.    ( \>kpok atioxs— Stockholders— Evidence— Stock  Book. 

Where  the  name  of  an  individual  appears  upon  the  stock 
hook  of  a  corporation  as  a  stockholder,  the  presumption  is 
that  he  is  the  owner  of  the  stock  appearing  in  his  name;  and 
such  book  is  proper  evidence  to  go  to  the  jury  to  show  that 
he  was  a  subscriber  to  the  capital  stock  of  such  corporation. 
Railroad  Co.  v.  Applet/ate,  21  W.  Va.  172.    (p.  184) 

Error  to  Circuit  Court,  Hampshire  county. 

Action  by  the  South  Branch  Railway  Company  against 
Conrad  Long's  administrator.  Judgment  for  defendant, 
and  plaintiff  brings  error. 

lie  versed. 

8.  L.  Floirnoy,  Robert  White  and  H.  B.  Gilkeson  for 
plaintiff  in  error. 

K.  W.  Monroe  for  defendant  in  error. 
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McWhorter,  Judge  : 

In  1874  the  South  Branch  Railway  Company  brought 
its  action  in  annum pnlt  against  the  defendant,  Conrad 
Long,  in  the  Circuit  Court  of  Hampshire  county.  Demur- 
rer to  the  declaration  was  sustained  by  the  circuit  court, 
and  the  case  brought  to  tin's  Court  on  writ  of  error,  on  the 
hearing  of  which,  counts  one,  two,  live  and  six  of 
the  declaration  were  held  sufficient,  the  judgment  was  re- 
versed, and  cause  remanded  for  new  trial.  See  liathray 
Co.  v.  Lomjy  2(>  W.  Va.  (>92.  The  defendant  Long  having 
died,  the  action  was  revived  and  ordered  to  proceed  in  the 
name  of  John  C.  Ileiskell,  administrator  of  said  decedent; 
and  on  the  21st  day  of  September,  1894,  the  cause  was 
tried  before  a  jury  on  the  plea  of  mm  ftHxumpxit.  The 
plaint  ill*  introduced  its  evidence  before  the  jury,  as  shown 
by  the  record,  as  follows:  "The  charter  and  incorporations 
of  plaintiff  company,  and  its  amended  charter  by  the  leg- 
islature of  West  Virginia,  ns  contained  in  the  printed  Acts 
of  the  Legislature  of  1871  (page  1*21),  and  of  1872  (page 
129) ;  and  the  stock  book  and  minute  book  of  said  company, 
with  the  entry  in  said  stock  book  on  page  19,  as  follows: 
"Conrad  Long,  to  shares  stock,  o,  oOfUM)."  The  testimony 
of  Robert  White,  former  president  of  said  company,  and 
John  C.  Hoiskell,  former  treasurer  thereof,  and  both  stock- 
holders thereof,  that  said  books  are  the  stock  book  ami  min- 
ute book,  respectively,  of  said  company.  And  the  testimony 
of  II.  B.  (iilkeson,  attorney  of  phiintiff,  that  he  received 
said  minute*  book  from  the  secretary  of  said  company,  and 
said  stock  book  either  from  said  secretary  or  from  said 
Ileiskell,  who  was  treasurer  of  said  company;  that  said 
company  was  regularly  organized  in  1871,  and  its  road 
built  from  (Jreen  Spring,  on  the  Baltimore  iV:  Ohio  H.  K., 
to  Romney,  W.  Va. ;  that  calls  upon  subscribers  to  the  cap- 
ital stock  of  said  company  for  payment  of  eighty  per  rent 
of  their  stock  were  legally  and  regularly  made;  that  said 
Conrad  Long  said  to  J.  W.  Poling,  the  deputy  sheriff  who 
served  the  summons  in  this  suit  on  him,  'Where  are  they 
going  to  get  their  money?  How  are  they  going  to  get  it? 
I  subscribed  to  a  narrow-guage  road,  not  to  a  broad-guage 
road;'  that  the  original  subscription  list  has  been  lost, 
and  can  not  be  found.  k  The  subscribers  promise  and 
bind  themselves  to  pay  into  the  capital  stock  of  the  South 
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Branch  Railway  Company  the  shares  of  stock,  of  $100  each, 
affixed  to  their  names,  as  shall  be  required  by  the  said 
company  after  its  organizatian.  Names:  Robt.  White, 
5;  William  Taylor,  3,'" — followed  by  sixty-eight  other 
subscribers  to  said  paper,  for  different  numbers  of  shares, 
from  one  up  to  ten  and  including  the  name  of  "Conrad 
Long,  5."  Then  follow  a  statement  of  assets  of  the  com- 
pany, and  a  recapitulation  thereof.  This  was  all  the  evi- 
dence introduced,  none  being  offered  on  the  part  of  the 
defendant.  Upon  this  the  jury  rendered  a  verdict  for  the 
defendant,  which  the  plaintiff  moved  the  court  to  set  aside, 
and  grant  it  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  which  motion  the 
court  overruled,  and  entered  judgment  upon  said  verdict, 
and  plaintiff  excepted  thereto,  and  insisted  that  the  court 
erred  in  refusing  to  set  aside  the  verdict,  and  award  it  a 
new  trial. 

The  defendant  propounds  the  following:  "Did  the 
plaintiff  produce  such  proof  before  the  jury  in  support  of 
its  claim  (that  Conrad  Long,  by  a  bona  f  fie  subscription  of 
five  shares  of  stock,  bound  himself  to  pay  it,  the  amount 
due  on  said  five  shares,  at  the  time  this  suit  was  instituted) 
that  the  jury  could  not  fairly,  under  its  oath  and  its  dis- 
cretionary powers,  do  otherwise  than  find  for  the  plaintiff 
the  sum  claimed  in  its  declaration?"  This  proposition,  I 
think,  contains  all  there  is  in  the  case.  Was  the  evidence 
permitted  to  go  to  the  jury  admissible?  Section  28  of  chap- 
ter 180  of  the  ('ode  provides  that  "no  party  to  any  action, 
suit  or  proceeding,  nor  any  person  interested  in  the  event 
thereof,  nor  any  person  from,  through  or  under  whom  any 
such  party  or  interested  person  derives  any  interest  or 
title  by  assignment  or  otherwise,  shall  be  examined  as  a 
witness  in  regard  to  any  personal  transaction  or  communi- 
cation between  such  witness  and  a  person  at  the  time  of 
such  examination  deceased,  insane  or  lunatic,  against  the 
executor,  administrator,  heir-at-law,  next  of  kin,  assignee, 
legatee,  devisee,  or  survivor  of  such  deceased  person,  or 
the  assignee  or  committee  of  such  insane  person  or  lu- 
natic." "A  witness  may  be  competent  to  testify  concern- 
ing some  of  the  facts  in  issue,  though  incompetent  as  to 
others.  A  party  to  an  action,  or  interested  therein,  may 
testify  to  any  fact  which  is  material  in  evidence,  and  does 
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not  involve  a  personal  transaction  or  communication  with 
the  opposing  party,  notwithstanding  the  death  or  insanity 
of  the  latter."  29  Am.  &  Eng.  Enc.  Law,  p.  740,  and 
cases  cited;   Heffleboirer  v.  Detrick,  27  W.  Va.  16,  22. 

The  court' refused  to  permit  plaintiff  to  prove  l>y  witness 
Robert  White,  former  president  and  stockholder  of  the 
company,  the  subscription  of  Conrad  Long  to  the  capital 
stock  of  the  company,  upon  objection  by  the  defendant. 
The.  books  of  the  company  were  admissible  as  evidence 
before  the  jury,  proved  by  witnesses  White  and  Heiskell, 
former  officers  of  said  company,  and  H.  B.  Gilkeson.  The 
subscription  list  seems  to  have  been  introduced  without 
objection  by  the  defendant,  and  no  proof  of  the  signature 
was  required  in  the  absence  of  a  denial  under  oath. 
"When  the  name  of  an  individual  appears  on  the  stock 
book  of  a  corporation  as  a  stockholder,  the  presumption  is 
that  he  is  the  owner  of  the  stock  appearing  in  his  name; 
and  such  a  book  is  proper  evidence  to  go  to  the  jury  to 
show  that  he  was  a  subscriber  to  the  capital  stock  of  the 
corporation."  Railroad  Co.  v.  Applegate,  21  W.  Va.  172; 
Tumbull  v.  Pai/Hon,  05  U.  S.  421. 

The  stock  book  of  the  company,  which  of  itself  is  pre- 
sumptive evidence  of  the  ownership  of  the  stock  by  the 
defendant  Long,  together  with  the  testimony  of  the  wit- 
ness Poling  (to  say  nothing  of  the  subscription  list),  in  my 
opinion,  constitutes  such  proof  '"that  the  jury  could  not 
fairly,  under  its  oath  and  its  discretionary  powers,  do 
otherwise  than  find  for  the  plaintiff";  there  being  no  evi- 
dence offered  by  the  defendant  in  rebuttal.  It  follows, 
therefore,  that  the  judgment  of  the  circuit  court  must  be 
reversed,  with  costs  to  the  plaintiff  in  error,  the  verdict  of 
the  jury  set  aside,  a  new  trial  granted  the  plaintiff,  and 
the  cause  remanded  to  the  circuit  court  of  Hampshire 
county,  for  a  new  trial  to  be  had  therein  according  to  the 
principles  herein  settled. 

Re  rented* 
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CHARLESTON. 

Blaxkknsiiip  r.  Kanawha  A:  M.   Ky.  Co. 
Submitted  January  10,  18U7— Decided  March  20,  1897. 

1.  Jistick    ok    tiik     Pkack — Prove** — Appearanvc — Waiver — 

Appeal. 

In  mi  action  before  a  justice  of  the  peace,  the  defendant, 
not  having  entered  a  special  appearance  hefore  the  justice  for 
the  purpose  only  (and  so  stating  in  submitting  his  motion)  of 
quashing  the  writ  or  return,  cannot,  on  appeal  to  the  circuit 
court,  take  advantage  of  any  defect  in  the  writ  or  return, 
either  by  motion  to  quash,  or  by  a  plea  in  abatement.  Layne 
v.  If  ail  road  Co.,  8T>  \V.  Va.  4:58.     (p.  1  :■*».) 

2.  JrsTH'K  ok  tiik  Prack— Summon* — Guardian  ad  Litem. 

A  summons  sued  out  in  the  name  of  J.  W.  B.,  guardian  ad 
litem  of  \V.  B.,  a  minor,  before  a  justice,  although  not  in  the 
best  form,  yet,  aided  by  the  provision  in  section  26 of  chapter 
oO  of  the  Code,  in  relation  to  proceed  nigs  before  justices,  that 
no  summons  shall  be  quashod  or  set  aside  for  any  defect 
therein  if  it  be  sufficient  on  its  face  to  show  what  is  intended 
thereby,  is  held  sufficient,  the  defendant  not  being"  misled  by 
it.     (p.  189.) 

8.     Park xt  and  Child — Gifts — Prr*onal  Property. 

The  object  of  section  1  of  chapter  71  of  the  ('ode,  is  not  to 
prevent  a  minor  from  holding:  such  personal  property  as  his 
father  may  deem  proper  to  donate  to  him  or  allow  him  to 
hold,  when  not  in  fraud  of  the  rights  of  others,     (p.  140.) 

4.  Pakknt  a xd  Child— Minor*  Per*onal  Property. 

\\\,  nineteen  years  of  age,  employed  away  from,  home, 
took  a  horse  for  his  wages,  and  took  it  home  to  his  father's, 
with  whom  he  was  living;  and  the  father  not  only  never 
claimed  the  horse,  but  recognized  the  son's  right  and  title  to 
it,  and,  two  months  after  the  son  got  the  horse,  the  father 
traded  him  a  mule  for  the  horse;  the  father  testifying  that 
the  horse  was  the  property  of  the  son,  and  that  the  father 
was  not  in  debt,  and  was  not  sheltering  the  mule  in  his  son's 
name,  to  escape  payment  of  debt.  /A  Id,  that  the  mule  was 
the  property  of  \\\,  the  son.     (p.  140.) 

5.  Ha  I  lkoa  DS — Lire  Stork — Xet/fif/enct — Dantar/e*. 

On  a  light,  moonlight  night,  a  passenger  train  of  cars  was 
coining  at  usual  rate  of  speed  on  a  clear,  straight  track, 
where  a  mule  upon  the  track  could  be  seen  two  hundred  and 
fifty  yards  or  more.  A  mule  goes  up  a  fill  to  the  railroad 
track  far  enough  in  front  of  the  engine  to  walk  along  the  track 
in  the  direction  the  train   was  going,  some  forty  feet  before 
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the  engine  overtook  and  killed  it,  tlie  engineer  failing  to  ring 
the  hell  or  blow  the  whistle,  or  to  do  anything  to  prevent  the 
accident,  if  possible.  H<UL  to  be  evidence  tending  to  prove 
negligence  on  the  part  of  defendant,  and,  in  the  absence  of 
any  rebutting  evidence,  is  deemed  sufficient  to  support  a  ver- 
dict for  the  plaintiff,     (p.  143.) 

Error  to  Circuit  Court,  Kanawha  county. 

Action  by  Wilburn  Blankenship,  by  guardian  ad  /item, 
against  the  Kanawha  &  Michigan  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  brings  error. 

Affirmed, 

Coith,  Floitrxoy  &  Prick  for  plaintiff  in  error. 

J.  F.  Cork  for  defendant  in  error. 

McWijorter,  Jcdge: 

On  the  25th  day  of  October,  1893,  John  W.  Blankenship, 
guardian  ad  litem  of  Wilburn  Blankenship,  commenced 
before  a  justice  a  civil  action  for  the  recovery  of  damages 
for  a  wrong,  against  the  Kanawha  &  Michigan  Railway 
Company,  claiming  one  hundred  and  ten  dollars  damages, 
founded  upon  the  following  complaint :  "The  plaintiff, 
for  his  right  of  action  against  the  defendant,  says  that  on 

the day  of ,  1898,  the  said  defendant  ran   its 

locomotive  negligently  and  carelessly  against  a  certain 
mule,  the  property  of  said  Wilburn  Blankenship,  the  in- 
fant plaintiff;  whereby,  and  by  reason  of  said  negligent 
and  careless  act  of  said  defendant,  the   said  mule  of  said 

plaintiff  was,  on  the  said day  of ,  1898,  killed, 

to  the  damage  of  the  said  plaintiff  $110,  and  therefore  he 
sues."  The  writ  was  returnable  October  81,  1898,  at  10 
o'clock  a.  m.,  on  which  last-mentioned  day  the  following 
appears  from  the  record  to  be  the  proceedings  had: 
"Present,  the  plaintiff,  by  his  counsel;  the  defendant,  by 
its  counsel.  No  delay  being  required,  the  guardian,  John 
Blankenship,  consented  in  writing  to  serve  as  guardian  for 
Wilburn  Blankenship,  and  to  become  responsible*  for  all 
costs  if  he  fail  in  the  action.  The  defendant  moved  to 
quash  the  writ,  and  return  thereon,  which  motion  is  over- 
ruled. The  defendant  then  moved  to  dismiss  the  action, 
for  errors  apparent  in  the  papers  and  on  the  record,  which 


Digitized  by  CjOOQ IC 


Blankknship  r.  K.  &  M.  Rv.  Co.  137 

motion  is  overruled.  The  defendant  then  pleaded  not 
guilty.  t  Witnesses  for  tlie  plaintiff  sworn,  the  defendant 
offering  no  testimony.  Judgment  was  thereupon  ren- 
dered that  the  plaintiff  do  recover  the  sum  of  1 10  dollars, 
with  interest  from  the  31st  day  of  October,  181)3,  until 
paid,  and  his  costs  expended  in  the  prosecution  of  this  suit. 
Thereupon  the  defendant  appeared,  and  tendered  its  bond, 
signed  by  (ieorge  E.  Price  and  (ieorge  S.  ('ouch,  in  the 
penalty  of  $220,  conditioned  according  to  law,  which  was 
deemed  sufficient,  and  appeal  allowed."  On  the  8th  of 
December,  1893,  upon  the  case  being  called  in  the  circuit 
court  ot  Kanawha  county,  "the  defendant,  by  counsel,  ap- 
peared only  for  the  purpose  of  moving  to  quash  the  process 
and  return  therein  in  this  case,  and,  in  .support  of  said 
motion,  offered  to  prove,  and  asked  to  be  allowed  to  prove, 
that  the  process  served  upon  the  defendant  in  this  case 
was  not  signed  by  the  justice,  and  was  therefore  a  nul- 
lity, which  motion  the  court  overruled,  and  refused  to 
hear  any  evidence  upon  said  motion,  to  which  ruling  the 
defendant  objects  and  excepts,  and  thereupon  the  defend- 
ant appeared  generally,  and  pleaded  not  guilty,"  and  a 
jury  was  impaneled,  and,  having  heard  the  plaintiff's  evi- 
dence in  full,  the  defendant  moved  the  court  to  exclude 
said  evidence  from  the  jury,  which  motion,  being  argued 
and  considered,  was  overruled,  to  which  defendant  ex- 
cepted. The  jury  then  rendered  the  following  verdict: 
kiWe,  the  jury,  find  for  the  plaintiff,  and  assess  his  dam- 
ages at  $1 10," — which  the  defendant  moved  to  set  aside, 
as  being  contrary  to  the  law  and  the  evidence,  which 
motion  was  also  overruled,  and  exception  taken  thereto. 

The  first  assignment  is  that  the  court  erred  in  over- 
ruling the  defendant's  motion  to  quash  the  writ.  The 
object  of  the  writ  is  to  bring  the  defendant  into  court,  and 
his  general  abearance  in  the  case  cures  all  defects  in  the 
process  and  its  execution.  The  appearance  in  this  case 
was  not  a  special  appearance.  While  it  is  true  the  motion 
to  quash  the  writ  and  return  was  the  first  motion  made, 
it  was  not  stated  by  counsel  for  defendant  that  he 
appeared  for  that  purpose  only;  and  upon  the  motion 
being  overruled,  without  taking  any  exception  or  making 
objection  thereto,  he  made  another  motion  to  dismiss, 
upon  which  motion    being   also  overruled,   he    plead    not 
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guilty,  niid  the  ease  proceeded  to  trial.  In  Spooner  v 
Railroad  Co.,  115  X.  Y.  22  (21  N.  E.  (><♦)(>),  where  the  same 
question  arises,  Justice  French,  in  delivering  the  opinion 
of  the  court,  says :  "The  difficulty  was  one  rather  of  form 
than  substance,  and  had  its  basis  in  the  title  of  the 
action  alone,  which  was  'Walter  V.  Spooner,  as  Guardian 
ad  litem  of  Ethel  A.  Spooner,  an  Infant,  under  the  Age 
of  Fourteen  years.'  The  complaint,  however,  stated  a 
cause  of  action  in  favor  of  the  infant,  averring  a  wrong 
done  to  her  and  suffered  by  her,  and  so  indicating  that  she 
was  the  real  plaintiff',  appearing  by  her  guardian  ad  litem. 
The  defendant  was  not  misled.  The  answer  correctly  in- 
terpreted the  meaning  of  the  complaint,  in  spite  of  the  in- 
formality of  the  title,  for  the  defense  was  rested  upon  a 
denial  of  the  negligence  alleged,  and  an  assertion  of  con- 
tributory negligence  on  the  part  of  the  infant.  The  formal 
defect  of  the  title  was  therefore  properly  disregarded 
when  raised  at  the  close  of  the  plaintiff's  case,  and  the 
trial  court  was  justified  in  construing  the  complaint  as 
setting  out  a  cause  of  action  in  the  name  and  behalf  of  the 
infant  appearing  by  her  guardian."  In  Railway  Co.  v. 
Styron,  (WTex.  421,425  (1  S.  W.  KH,  162),  the  court  says: 
khIt  is  urged  that  the  action  should  have  been  brought  in 
the  name  of  Millie  Styron,  by  her  next  friend,  and  that  it 
was  not  sufficient  when  brought  by  the  next  friend  for  the 
minor's  benefit.  The  proposition  is  that  Millie  Styron, 
named  as  plaintiff,  might  prosecute  the  action  by  AY.  W. 
Styron,  stated  in  the  petition  to  be  her  next  friend,  but 
that  W.  VV.  Styron,  professing  to  act  as  next  friend  for 
Millie  Styron,  setting  out  a  cause  of  action  inuring  to  her 
alone,  and  asking  a  judgment  for  her  use  and  benefit, 
could  not  be  maintained;  that  an  action  by  W.  \V.  Styron 
for  Millie  Styron  could  not  be  sustained,  while  an  action 
in  the  name  of  Millie  Styron  by  W.  W.  Styron  could  be. 
This  would  seem  to  us  to  make  the  rights  of  parties  to  de-  ' 
pend  upon  a  mere  formality,  which  can  be  of  no  essential 
importance.  *  *  *  The  essential  facts  are  that  the 
action  must  be  prosecuted  for  the  use  and  benefit  of  the 
minor,  by  some  proper  representative.  *  *  *  When  it 
appears  with  certainty,  as  it  does  in  this  case,  that  the 
action  is  based  on  the  right  of  the  minor,  that  the  relief 
sought  is  such  as  the  minor  alone  would  be  entitled  to  on 
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the  facts  pleaded,  and  that  this  is  sought  for  the  use  and 
benefit  of  the  minor,  then  we  are  of  the  opinion  that  the 
minor  is  the  real  plaintiff,  whatsoever  may  he  the  formula 
used.  This  is  in  accordance  with  what  we  understand  to 
have  been  the  effect  of  the  ridings  heretofore  made  in  this 
state."  Cannon  v.  Hemphill,  7  Tex.  MM);  Moore*  a  Adjn"  r 
v.  Minerva,  17  Tex.  23;  Martin  v.  Weijman,2b  Tex.  4(M; 
Hail  tea  if  Co.  v.  Bradley,  45  Tex.  175;  and  Abraham*  v. 
Vollbaam,  54  Tex.  227.  uSurh  a  rule  commends  itself  to 
reason,  and,  as  fully  as  would  that  insisted  upon,  secures 
the  right  of  a  minor,  without  prejudice  to  a  defendant. 
There  is  no  doubt  that  cases  may  be  found  in  which  it  has 
been  held  that  the  pleadings  must  show,  in  so  many  words, 
that  the  action  is  brought  by  the  minor  by  next  friend. 
Such  rulings,  however,  seem  to  us  to  give  effect  to  form, 
rather  than  to  substance.  Whether  the  petition  be 
worded  in  the  one  formula  or  the  other,  the  adverse  party 
and  the  court  are  equally  advised  of  the  cause  of  action, 
the  right  in  which  the  recovery  is  sought,  and  of  the  per- 
son to  whose  benefit  the  recovery  is  to  inure.  In  the  one 
case,  as  in  the  other,  the  court  has  the  same  power  over 
the  person  who  appears  as  next  friend,  and,  with  equal 
facility,  may  protect  the  interest  of  the  minor  by  shaping 
its  judgment  or  decree  to  that  end."  It  seems  to  me  the 
Texas  court  takes  the  common-sense  view  of  the  question, 
and  is  strongly  supported  by  the  New  York  court  in  the 
case  above  cited.  The  summons  in  the  case  now  under 
consideration  is  aided  by  the  following  provision  in  section 
20  of  chapter  50  of  the  ('ode,  in  relation  to  proceedings  be- 
fore justices:  "No  summons  shall  be  quashed  or  set  aside 
for  any  defect  therein  if  it  be  sufficient  on  its  face  to  show 
what  is  intended  thereby."  In  consideration  of  the  de- 
cisions of  this  Court,  and  of  the  supreme  court  of  Virginia, 
I  should  not  go  so  far  as  the  Texas  court  has  gone  in  a  case 
originating  in  a  court  of  record;  but  in  view  of  the  pro- 
visions aforesaid,  contained  in  said  section  2(>,  I  am  of 
opinion  that  the  summons  in  this  case,  while  not  in  the 
most  approved  form,  is  nevertheless  sufficient  on  its  face 
to  show  what  is  intended  thereby,  and  the  defendant  is 
not  misled  by  it.  The  defendant,  not  having  entered  a 
special  appearance  before  the  justice  for  the  purpose  only 
(and  so  stating  on  submitting  his   motion)  of  quashing  the 
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writ  or  return,  '"cannot  on  appeal  to  the  circuit  court  take 
advantage  of  any  defect  in  the  writ  or  return,  either  by 
motion  to  quash,  or  by  a  plea  in  abatement/'  Layae  v. 
Hail  road  Co.,  35  W.  Va.  438  (14  S.  E.  123).  Theeourt 
did  not  err  in  overruling  the  defendant's  motion  to  quash 
the  writ  and  return. 

It  is  contended  that  "the  court  erred  in  refusing  to  ex- 
clude the  plaintiff's  evidence  from  the  jury,  as  the  same, 
if  it  proved  anything,  proved  that  there  was  no  right  of 
action  in  the  plaintiff,  but  if  it  existed  at  all,  was  in  the 
father  of  the  plaintiff,  who  was  the  owner  of  the  mule  at 
the  time  it  was  killed.  Wages  and  mule  belonged  to  the 
father"  (('ode,  c.  71,  s.  1 ) ;  and  "(a)  the  testimony  did  not 
tend  to  show  any  negligence  on  the  part  of  the  defendant 
that  resulted  in  the  death  of  the  nude/1  The  object  of  the 
statute  (Id.)  is  not  to  prevent  a  minor  from  holding  such 
personal  property  as  his  father  may  deem  proper  to  donate 
to  him,  or  allow  him  to  hold,  when  not  in  fraud  of  the 
rights  of  others.  "When  the  donee  of  personal  property 
was  under  the  age  of  21  years,  and  lived  with  his  father, 
the  donor,  the  possession  of  the  donor  of  the  gift  is  con- 
sistent with  the  donee's  right,  and  is  not  even  presumptive 
evidence  of  fraud/'  8  Am.  &  Eng.  Enc.  Law.  p.  1335,  and 
cases  cited.  And,  "when  no  fraud  is  shown,  the  voluntary 
relinquishment  by  the  father  to  the  son  is  good,  as  against 
the  donor's  subsequent  creditors/'  Ha  ml  all  v.  La/u/,  23 
Ala.  751.  "Where  a  father  permits  his  child,  residing 
with  him,  to  make  sale  of  personal  property,  which  he  has 
given  him  while  so  residing  with  him,  of  which  he  has  had 
possession  only  at  their  residence,  and  to  invest  said  gift, 
or  the  proceeds  of  the  sale  thereof,  in  other  personal  prop- 
erty, in  the  name  and  for  the  use  of  such  child,  the  prop- 
erty in  which  such  proceeds  are  invested  is  the  property  of 
the  child/'  Lmrther  v.  Lmrt hcv ',30  W.  Va.  104  (3  S.  E. 
42).  In  this  case  the  plaintiff  was  a  young  man,  nineteen 
years  of  age,  who  was  employed  away  from  home,  and 
took  a  horse  for  his  wages,  and  took  it  horn?  to  his  father's, 
with  whom  he  was  living;  and  the  father  not  only  never 
claimed  the  horse,  but  recognized  the  plaintiff's  right  and 
title  to  it,  and,  two  months  alter  plaintiff  got  the  horse, 
the  father  traded  him  the  mule  (that  was  afterwards 
killed)  for  the  horse.     The  father  states  that  the  horse  was 
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the  property  of  plaintiff';  that  he  (the  father)  was  not 
in  debt,  and  was  not  sheltering  the  mule  in  his  son's  name 
to  escape  the  payment  of  debt.  The  mule,  when  killed, 
was  the  property  of  the  plaintiff,  Wilburn  Blankenship. 

Defendant  contends  that  the  testimony  did  not  tend  to 
show  any  negligence  on  the  part  of  the  defendant  that  re- 
sulted in  the  death  of  the  mule.  Let  us  look  to  the  testi- 
mony touching  this  point.  Wilburn  Blankenship  says: 
"The  night  the  mule  was  killed  was  a  very  bright  night, 
and  one  could  plainly  see.  Could  see  a  mule  upon  the 
track  a  distance  of  2f>0  yards.  Stepped  250  yards  upon  a 
similar  night,  and  saw  a  man  standing  on  the  track.  * 
*  *  There  was  a  fill  where  the  mule  was  killed,  eight 
or  ten  feet  high,  and  as  wide  as  the  ties  on  top,  and 
about  200  yards  long.  Cattle  guard  at  lower  end  of  fill. 
Path  led  up  on  fill  at  upper  end  of  cattle  guard.  Fill  runs 
out  at  upper  end,  and  no  cattle  guard  at  that  point.  From 
said  cattle  guard  towards  Charleston  road  mainly  level; 
up  grade,  if  anything.  Mule  was  killed  at  night,  little 
before  10  o'clock.  Witness  was  at  singing  school,  and  on 
his  way  home  when  he  found  the  mule  dead.  Heard  train 
bjow  at  cart  factory,  some  half  mile  below  where  mule  was 
killed.  Schoolhouse  was  200  or  800  yards  from  track. 
Heard  whistle  at  cart  factory,  and  the  next  whistle  blown 
was  for  Elk  City,  nearly  a  mile  above  where  mule  was 
killed.  Was  not  positive  about  bell.  Train  did  not  stop 
that  night  between  cart  factory  and  Elk  City.  Did  not 
examine  for  mule  tracks.  The  railroad  track,  for  perhaps 
a  mile  above  and  below  where  mule  was  killed,  was 
straight  and  unobstructed,  and  there  were  no  bushes  or 
anything  to  prevent  aji  object  on  the  track  from  being 
seen.  That  the  mule  killed  was  the  property  of  the 
plaintiff/'  John  Blankenship  states:  That  "he  is  the 
father  of  the  plaintill*.  That  the  mule  was  killed  by  de- 
fendant's passenger  train  a  little  before  10  o'clock  at  night 
on  September  21,  181)8.  That  witness  was  in  the  bottom, 
some  200  or  800  yards  from  the  mule,  at  the  time  it  was 
killed.  Heard  train  blow  at  cart  factory,  some  half  mile 
below.  Knew  mule  was  out,  and  witness  was  listening 
for  whistle.  Heard  no  whistle  after  train  passed  cart  fac- 
tory until  it  blew  for  Elk  City,  or  the  crossing  below  Elk 
City,  some   distance   above    where   the    mule    was  killed. 
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Went  to  look  after  the  mule,  and  found  it  dead  in  a  ditch 
by  the  bottom  of  the  fill.  Saw  tracks  where  mule  came 
ui>  on  fill  just  above  the  cattle  guard,  and  followed  track 
between  ends  of  ties,  outside  of  the  rails,  about  30  feet 
from  where  mule  came  on  fill.  Then  tracks  got  between 
rails,  and  there  were  four  or  five  tracks  between  the  rails, 
covering  a  distance  from  (>  to  10  feet.  From  where  last 
tracks  were  seen  to  where  mule  was  lying  was  a  distance 
of  from  30  to  40  feet.  From  cattle  guard  above  where 
mule  came  on  fill  to  where  mule  was  lying  dead  was  30 
steps.  Tracks  could  only  be  seen  between  ties,  and  looked 
as  if  made  by  the  mule  while  walking.  Found  mule  from 
five  to  ten  minutes  after  it  was  struck.  Was*  dead  when 
found.  Nothing  to  have  prevented  the  engineer  from  see- 
ing the  mule  for  one-half  mile.  It  was  killed  by  the  even- 
ing passenger  train  of  three  coaches.  It  was  a  light  moon- 
light night.  Bell  was  rung  at  first  crossing,  some  200  or 
300  yards  above  where  mule  was  killed.  No  bell  was  rung 
before,  after  passing  cart  factory.  Do  not  know  rate  of 
speed.  The  mule  belonged  to  the  plaintiff,  the  son  of  the 
witness  While  the  mule  was  traveling  on  the  fill  outside  of 
the  rail,  the  train  could  not  have  passed  by  without  strik- 
ing it.  There  was  no  path  at  the  outside  of  the  ends  of 
the  ties.  Mule  came  up  on  fill  in  path  at  upper  end  of 
crossing.  Plaintiff  is  19  years  old,  and  has  always  lived 
with  witness.  Plaintiff  worked  for  liverymen  Jarrett  Ar 
Kiley  some  two  months.  They  paid  him  for  his  services 
with  a  horse,  which  the  witness,  who  is  a  drayman  by  occu- 
pation, used  in  his  business,  and  by  means  of  which,  in 
part,  gained  his  livelihood.  Witness  also  owned  a  horse 
of  his  own,  which  he  also  used  in  his  said  business.  Wit- 
ness traded  the  horse  to  me  two  months  after  it  was  ac- 
quired for  the  mule  in  controversy.  Said  trade  was  made 
with  knowledge  of  plaintiff.  Witness  worked  the  mule  a 
short  time,  as  he  had  before  worked  the  horse,  until  it  was 
killed  by  defendant's  train.  That  plaintiff  is  single,  and 
lived  with  his  father.  Witness  not  in  debt,  and  not  shel- 
tering mule  in  sou's  name  to  escape  the  payment  of  debt. 
Witness  had  not  been  sued  for  debt.'-  Witness  Spieer 
Poindexter  states:  That  "he  was  at  schoolhouse,  some  50 
or  75  yards  from  the  track,  at  the  time  the  train  passed  by 
that  killed  the  mule.     Heard  train  blow  at  factory  some 
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half  mile  below.  Next  whistle  blown  was  for  Elk  City,  or 
a  road  crossing  some  three-fourths  mile  above  where  mule 
was  killed.  That  no  bell  was  rung  from  time  train  passed 
factory  until  it  got  above  the  mule.  Track  was  straight, 
and  there  was  no  obstructions  to  prevent  the  object  on  the 
.track  from  being  seen.  Mule  was  killed  by  passenger  train 
running  at  ordinary  rate  of  speed.  Track  was  level,  or  a 
little  upgrade.  Witness  was  going  towards  track.  Saw 
mule  dead  some  two  or  three  minutes  after  train  went  up. 
Mule  was  killed  about  ten  o'clock  at  night;  cannot  fix  time 
exactly,  but  was  within  00  minutes  from  this  time.  Houses 
in  neighborhood  along  the  line  some  200  or  ttOO  yards  apart. 
It  was  a  light  moonlight  night.  People  were  accustomed 
to  walking  the  track  at  that  point.  There  was  a  path  at 
the  bottom  of  the  fill,  but  there  was  no  path  at  the  end  of 
the  ties."  ik Agreed  statement  of  facts"  shows  that  the 
"mule  was  killed  by  defendant's  train,  and  was  worth 
$110;  that  at  the  point  the  mule  was  killed  was  on  a  fill, 
and  the  track  was  straight  for  a  mile  in  the  direction  from 
which  the  train  was  coining  that  killed  the  mule,  and  that 
the  road  of  the  defendant  was  not  fenced  upon  the  side  of 
the  track  from  which  the  mule  came  onto  the  till."  Hoge 
v.  Railroad  Co..  2S5  W.  Va.  »(S2  (14  S.  E.  152). 

The  night  was  light,  with  the  light  of  the  moon.  It  is 
more  than  likely  the  engineer  saw  the  mule  coming  up  the 
side  of  the  fill  to  the  track.  It  was  his  duty  to  have  dis- 
covered it  at  least  as  soon  as  it  reached  the  track,  and 
started  up  between  the  ends  of  the  ties.  It  was  then  sub- 
stantially on  the  track,  as  it  is  shown  that  the  fill  was  only 
as  wide  at  the  top  as  the  length  of  the  ties,  and  that  the 
train  could  not  pass  without  striking  it.  When  it  reached 
the  top  of  the  fill,  it  must  have  been  at  least  three  hundred 
feet  in  front  of  the  engine,  as  it  is  shown  to  have  walked 
some  forty  feet  between  the  ends  of  the  ties  and  upon  the 
track  before  its  tracks  are  lost  sight  of,  and  where  the 
engine  probably  struck  it.  There  is  no  doubt  in  my  mind 
that  it  was  clearly  the  duty  of  the  engineer  to  do  what  he 
could  by  the  use  of  his  alarm  whistle,  and  such  other 
.means  as  he  may  have  had  at  his  command  to  frighten  the 
mule  from  the  track,  and,  by  the  proper  use  of  the  same 
in  time,  he  might  have  prevented  it  from  coming  to  the 
track.     It  is  shown  by  the  evidence  that  he  did  nothing  to 
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prevent  the  injury.  John  Blankenship  says:  uKnew 
mule  was  out,  and  was  listening  for  whistle.  Heard  no 
whistle  after  the  train  passed  the  cart  factory  (one-half 
mile  below)  until  it  blew  for  Elk  City,  or  the  crossing 
below  Elk  City  some  distance  above  where  mule  was  killed, 
and  no  bell  was  rung  after  passing  factory  until  reaching 
Elk  City  crossing/'  Plaintiff  says:  "Heard  whistle  at 
cart  factory,  and  the  next  whistle  blown  was  for  Elk  City. 
Was  not  positive  about  bell.  Train  did  not  stop  that  night 
between  cart  factory  and  Elk  City.  Was  not  positive 
about  bell.  Train  did  not  stop  that  night  between  cart 
factory  and  Elk  City.';  Spieer  Poindexter,  witness,  says: 
"Heard  train  blow  at  factory  some  one  half  mile  below. 
Next  whistle  blown  was  for  Elk  City,  or  a  road  crossing 
some  three-fourths  mile  above  where  mule  was  killed. 
No  bell  was  rung  from  time  train  passed  factory  until  it 
got  above  the  mule." 

While  the  evidence  may  not  make  a  strong  case  against 
the  defendant,  it  shows  that  the  engineer  of  the  defendant 
company  left  undone  what  was  clearly  his  duty  to  do,  not 
only  to  prevent,  if  he  might,  the  injury  complained  of, 
but  for  the  security  of  the  passengers  and  the  train  in  his 
charge;  and,  in  the  absence  of  any  rebutting  evidence,  it 
is  deemed  sufficient  to  support  the  verdict.  The  judgment 
of  the  circuit  court  is  affirmed,  witli  costs  and  damages  to 
the  appelle,  against  the  plaintiff  in  error,  according  to 
law. 

Affirmed. 


CHARLESTON. 

State  v.  Bluefikld  Drip.  Co. 

Submitted  January  2f>,  1897— Decided  March  20,  1897. 

1.     Ixtoxicatino    LigroKs — Sale*  by    DrugytKf* — Prescription 
of  Physician. 

Jii  any  prosecution  against  a  druggist  for  selling  alcohol, 
spirituous  liquors,  or  wine,  if  the  sale  he  proven,  it  shall  be 
presumed  that  the  sale  was  unlawful,  in  the  absence  of  satis- 
factory proof  to  the  contrary;   but  this  presumption  may  be 
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rebutted  by  tbe  production  of  tlie  written  prescription  .of 
a  practicing  physician  in  good  standing  in  his  profession, 
and  not  of  intemperate  habits,  complying  with  the. require- 
ments of  section  6  of  chapter  32  of  the  ('ode.     (p.  147.) 

2.    Intoxicating  Liquors — Prescription  of  Physician. 

A  case  in  which  the  prescription  relied  on  by  the  defend- 
ant to  rebut  the  presumption  that  such  sale  was  unlawful  is 
considered  as  complying  with  the  requirement  of  the  statute, 
and,  under  the  circumstances  of  the  case,  constituting  a  de- 
fense to  the  indictment,     (p.  148.) 

Error  to  Circuit  Court,  Mercer  county. 
M.  E.  Browning  and  G.   H.   Wade  were  convicted  of  a 
violation  of  the  liquor  law,  and  bring  error. 

Reversed. 

Johnson  &  Hale  for  plaintiff  in  error. 

T.  8  Riley,  Attorney  General  for  the  State. 

English,  President  : 

At  the  May  term,  J 894,  of  the  Circuit  Court  of  Mercer 
county,  an  indictment  was  found  against  M.  E.  Browning 
and  G.  H.  Wade,  partners  in  trade,  doing  business  under 
the  tiriu  name  and  style  of  the  Bluefield  Drug  Company, 
charging  them  with  the  unlawful  sale  of  spirituous  liquors, 
which  indictment  was  certified  to  the  criminal  court  of 
said  county  for  trial.  The  case  was  submitted  to  the  court 
in  lieu  of  a  jury,  the  indictment  having  charged  the  plain- 
tiffs in  error  as  follows:  That  on  the  12th  day  or  May, 
1894,  thev  did  sell,  offer,  and  expose  for  sale,  at  retail, 
spirituous  liquors,  wine,  porter,  ale,  beer,  and  drinks  of  a 
like  nature;  they,  the  said  M.  E.  Browning  and  G.  H. 
Wade,  partners  in  trade,  doing  business  under  the  linn 
name  and  style  of  the  Bluefield  Drug  Company,  not  then 
and  there  having  a  state  license  therefor,  against  the  peace 
and  dignity  of  the  state.  The  facts  were  agreed  as  fol- 
lows:  "That  the  defendants,  bona  fide  and  in  good  faith, 
sold  to  a  Mr.  Gibson,  whose  name  is  given  in  the  following 
prescription:  'Prescription:  Bluefield  Drug  Co.,  Bland 
Street,  Bluefield,  W.  Va.,  May  9,  J894.  Prescriptions 
accurately  compounded  day  or  night.  For  Mr.  Gibson: 
R.     tSpts.  Fermentl  ojj.     This  spirits  is  absolutely   neces- 
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sary  as  a  medicine  for  the  person  named  above,  and  is  not 
to  be  used  as  a  beverage.  No.  10.  Dickie,  M.  D/  In- 
dorsed on  back  of  prescription  :  'This  was  gotten  by  me 
on  this  date.  Taylor  Gibson,' — the  spirits  referred  to  in 
said  prescription,  believing  that  it  had  the  right  to  do 
so.  That  the  Mr.  (iibson  referred  to  in  said  prescription 
is  the  same  (Jibson  who  got  said  spirits.  That  at  the  time 
and  place  of  said  sale  the  said  defendants  were  regularly 
and  legally  licensed  druggists,  and  at  the  time  and  place 
had  in  their  employ,  as  a  salesman,  a  registered  pharmacist, 
in  compliance  with  chapter  150  of  the  ('ode  of  West  Vir- 
ginia. That  the  Dickie  whose  name  is  signed  to  said 
prescription  was  at  the  time  a  practicing  physician,  in  good 
standing  in  his  profession,  and  not  of  intemperate  habits. 
That  said  sale  was  made  by  the  defendants  under  said  pre- 
scription in  Mercer  county,  \Y.  Va.,  within  one  year  next 
preceding  the  finding  of  the    indictment  in  this  case." 

Now,  the  sole  question  presented  for  our  consideration 
is  whether,  under  said  statement  of  facts,  the  court  was 
warranted  in  rendering  the  judgment  which  it  did  against 
the  defendant,  from  which  this  writ  of  error  was  obtained. 
Did  the  prescription,  which  was  offered  in  evidence  before 
the  court,  constitute  a  defense  to  the  indictment?  Section 
0  of  chapter  #2  of  the  ('ode  provides  that  uin  any  prosecu- 
tion against  a  druggist  for  selling  alcohol,  spirituous 
liquors  or  wine  without  a  license  therefor,  if  the  sale  Ik* 
proven  it  shall  be  presumed  that  the  sale  was  unlawful  in 
the  absence  of  satisfactory  proof  to  the  contrary,"  and 
then  proceeds  to  provide  that  "spirituous  liquors,  except 
for  mechanical  or  scientific  purposes,  shall  not  be  sold  by 
any  druggist,  under  the  provisions  of  said  chapter,  except 
upon  the  written  prescription  of  a  practicing  physician  in 
good  standing  in  his  profession,  and  not  of  intemperate 
habits,  specifying  the  name  of  the  person  and  the  kind  and 
quantity  of  liquors  to  be  furnished  him,  and  stating  that 
such  liquors  so  prescribed  are  absolutely  necessary  as  a 
medicine  for  such  person,  and  are  not  to  be  used  as  a  bev- 
erage;  and  the  production  of  such  prescription  by  the  de- 
fendant at  the  trial  of  an  indictment  against  him  for  the 
sale  of  the  alcohol,  spirituous  liquors,  or  wine  mentioned 
therein,  shall  be  sullicient  to  rebut  the  presumption  arising 
from  the  proof  of  such  sale  as  hereinbefore  provided  for, 
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if  the  jury  believe  from  all  the  evidence  in  the  case  that 
the  sale  was  made  in  good  faith,  under  the  belief  that 
such  prescription  and  statement  were  true."  Was  the  pre- 
scription which  was  presented  by  the  defendant  sufficient 
in  form  to  rebut  the  presumption  that  the  sale  was  unlaw- 
ful? It  is  contended  by  the  Attorney  General  that  the 
name  of  the  party  for  whom  the  spirituous  liquors  were 
prescribed  was  not  sufficiently  stated,  the  name  "Mr.  Gib- 
son" only  appearing  on  the  face  of  the  prescription ;  but 
then  it  is  one  of  the  agreed  facts  that  the  Mr.  Gibson  who 
is  referred  to  in  said  prescription  is  the  same  Gibson  who 
got  said  spirits  at  the  time  and  place  of  said  sale;  and  then 
the  prescription  is  indorsed:  uThis  was  gotten  by  me  on 
this  date.  [Signed.]  Taylor  Gibson. "  Here  is  an  ad- 
mission on  the  back  of  the  prescription  that  Taylor  Gibson 
got  the  spirits,  and  it  is  agreed  that  the  Mr.  Gibson  re- 
ferred to  in  said  prescription  was  the  same  Gibson  who 
got  said  spirits.  This  fixes  the  identity  of  the  party  to 
whom  the  prescription  was  given,  and  who  made  the  pur- 
chase. What  is  the  object  of  the  statute  in  requiring  the 
name  of  the  person  to  whom  the  prescription  is  given  to 
be  specified?  Manifestly  in  order  that  the  sale  be  made 
by  the  druggist  to  the  party  to  whom  the  prescrip- 
tion was  given,  and  in  order  that  no  other  person  should 
obtain  spirituous  liquors  upon  that  prescription.  Here  it 
s  agreed  that  the  Gibson  named  in  the  prescription  got 
the  spirits.  Suppose  the  full  name  Taylor  Gibson  had 
been  given  in  the  prescription;  there  may  have  been  a 
number  of  Taylor  Gibsons  in  that  neighorhood,  and  the 
prescription  would  have  been  very  little  more  definite 
than  it  was  with  the  name  of  Mr.  Gibson;  but  when  the 
agreement  of  facts  comes  in,  and  it  is  shown  that  Taylor 
Gibson,  who  got  the  spirits,  is  the  Mr.  Gibson  mentioned 
in  the  prescription,  the  object  and  intent  of  the  law  is 
complied  with;  and,  as  I  think,  the  prescription  was  suf- 
ficient so  far  as  the  name  of  the  party  for  whom  the  spirits 
were  prescribed  is  concerned. 

It  is  next  contended  that  the  kind  and  quantity  of 
liquors  to  be  furnished  was  not  sufficiently  stated  in  the 
prescription.  When  we  refer  to  the  prescription,  we  find  : 
"Prescription:  Blueiield  Drug  Go.,  Bland  Street,  Blue- 
field,  W.  Vav  May  9,  1894.     *     *     *     For  Mr.  Gibson  :  It. 
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Sptx.  Ferment!  ojj.  |  which,  translated,  means  two  pints  of 
spirits  ferment!].  This  spirits  is  absolutely  necessary  as  a 
medicine  for  the  person  named  above,  and  is  not  to  be 
used  as  a  beverage.  Xo.  10. "  Xow,  what  is  a  prescrip- 
tion? Webster  define*  it  thus :  "(Med.)  A  direction  of  a 
remedy  or  of  remedies  for  a  disease,  and  the  manner  of 
using  them  ;  a  medical  recipe;  also  a  prescribed  remedy." 
In  the  prescription  before  us  two  pints  of  spirits  are  pre- 
scribed for  Mr.  Gibson  as  absolutely  necessary  for  him 
as  a  medicine,  ami  not  to  be  used  as  a  beverage.  Thus, 
the  manner  of  using  it  is  prescribed,  and  the  amount  is 
prescribed.  As  we  understand  it,  where  a  remedy  is  pre- 
scribed by  a  physician  for  a  patient,  and  addressed  to  a 
druggist,  when  such  prescription  is  presented  to  the  drug- 
gist he  at  once  understands  that  the  drug  or  medicine  is  to 
be  furnished  to  the  party  presenting  the  prescription,  and 
he  proceeds  to  lill  it.  The  physician  does  not  draw  an  or- 
der on  the  druggist  requesting  him  to  furnish  the  article, 
but  he  prescribes  it  for  the  patient:  and  this  mode  of  pre- 
scribing for  the  patient  is  what  is  contemplated  by  the 
statute  when  it  provides  that  no  sab4  of  spirituous  liquors 
or  wine  shall  bo  made  by  any  druggist,  under  the  provis- 
ions of  this  chapter,  except  upon  the  written  prescription 
of  a  practicing  physician,  ete.  In  this  case,  we  think,  a 
proper  prescription  was  presented.  It  is  agreed  that  the 
druggist  sold  the  spirits  in  good  faith,  believing  that  he 
had  a  right  to  do  so.  It  appears  that  Taylor  Gibson  pre- 
sented the  prescription,  and  got  the  spirits  prescribed; 
and  it  is  agreed  that  he  is  the  same  Gibson  mentioned  in 
the  prescription;  and  it  appears  that  the  requirements  of 
the  statute  have  been  strictly  followed  in  stating  that  the 
spirits  were  absolutely  necessary  as  a  medicine  for  said 
Gibson,  and  not  to  be  used  as  a  beverage;  and,  if  a  drug- 
gist is  allowed  to  sell  at  all  to  a  person  presenting  the  pre- 
scription of  a  physician  for  spirituous  liquors  to  be  used  as 
a  medicine,  the  facts  shown  in  the  case  under  considera- 
tion are  such  as-  should  shield  the  druggist  from  success- 
ful prosecution.  And,  in  my  opinion,  the  judgment  ren- 
dered by  the  court  was  not  warranted  by  the  facts  agreed. 
The  linding  of  the  court  should  have  been  set  aside ;  the 
judgment  should  have  been  set  aside,  and  a  new  trial 
awarded;   and  the  judge  of  the  circuit   court    of  Mercer 
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county  erred  in  refusing  the  writ  of  error  applied  for  on 
the  4th  day  of  August,  18JM>,  to  said  judgment.  The  judg- 
ment of  the  criminal  court  is  reversed,  the  finding  set 
aside,  and  a  new  trial  awarded  the  defendants. 

Heeerxed. 


CHARLESTON- 


Woods  et  nL  r.  Stevenson. 

Submitted  January  15,  1897— Decided  March  20,  J897. 

1.  Hakmlkss  Kkkok — IncouijH  t<  nt   TvHthnonjj — Iie.vvr*ul. 

Where  a  decree  is  plainly  right,  the  failure  of  the  circuit 
court  to  dispose  of  exceptions  to  incompetent  testimony  is 
not  sufficient  to  cause  the  reversal  thereof,     (p.  151.) 

2.  Costs. 

Costs  should  usually  he  decreed  to  the  party  substantially 
prevailing,     (p.  152.) 

3.  Specific  Pkkfokmanck — Parol  Contract — Poshchsiou. 

Possession,  to  entitle  a  person  to  specific  execution  of  a 
parol  contract,  must  he  actual,  notorious,  and  exclusive, 
(p.  152.) 

4.  Statctk  of  Limitations — Trust* — L<t<li<s. 

Kxpress  trusts,  cognizable  only  in  equity,  are  alone  free 
from  limitation  created  by  Ittchrtt  or  statute.  All  other  trusts, 
whether  legal  or  equitable,  are  either  subject  to  the  statute  of 
limitations  or  liable  to  be  barred  by  laches,     (p.  152.) 

5.  Hkscltino  Thcst — Sfxcijic  Perfort/tttnec — lAU-httf, 

When*  a  period  of  forty  years  has  been  allowed  to  elapse 
since  an  alleged  resulting  trust  was  created,  and  the  plaint- 
iffs and  those  under  whom  they  claim  have  not  had  that 
actual,  notorious,  and  exclusive  possession  which  would  en- 
title them  to  specific  performance,  a  court  of  equity  will 
refuse  relief  as  against  one  who  denies  such  resulting  trust, 
and  relies  on  the  bar  of  lac/irs.     (p.  152.) 

Appeal  from  Circuit  Court,  Clay  county. 
Suit  by  William  X.  Woods  and  Others   against    Madison 
Stephenson.     Decree  for  defendant,  and  plaintill's  appeal. 

Affirmed. 
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Andrews  &  Armstrong  for  appellants. 

W.  E.  R.  Byrne  for  appellee. 

Dent,  Ji'duk: 

William  N.  Woods  of  al.n  heirs  at  law  of  Campbell 
Woods,  deceased,  on  the  first  Monday  of  March,  J 895,  tiled 
their  hill  in  chancery  in  the  Circuit  Court  of  Clay  comity, 
against  Madison  Stephenson,  seeking  specific  performance 
of  a  certain  alleged  contract  with  regard  to  a  certain  tract 
of  one  hundred  and  sixty  acres  of  land,  known  as  the 
u  David  McColgin  Land,''  the  title  of  which  was  in  the  de- 
fendant in  part,  if  not  entirely.  The  hill  alleges  that  this 
land  was  purchased  in  partnership  by  the  said  Campbell 
Woods,  deceased,  and  Madison  Stephenson,  in  the  year 
1854,  and  the  title  therefor  taken  in  the  name  of  the  latter, 
until  they  could  agree  upon  and  fix  a  division  line  between 
them,  when  the  said  Stephenson  was  to  make  conveyance 
to  Woods  of  his  portion  :  that  each  took  possession  of  that 
portion  of  the  land  which  adjoined  their  respective  adjacent 
and  contiguous  lands;  that  Woods  inclosed  a  part  thereof 
"with  fence,  and  has  had  the  same  in  actual  and  constant 
possession  and  undereultivation  for  about  25  years,  with  the 
full  knowledge,  consent,  and  approval  of  the  said  Stephen- 
son"; "that  the  said  Campbell  Woods  and  the  said  M. 
Stephenson  were  brothers-in-law,  and  the  said  contract  be- 
tween them  was  verbal,  but  plaintiffs  here  specifically 
charge  that  the  said  Woods,  on  his  part,  executed  the  said 
contract.  He  paid  the  one-half  of  the  purchase  money. 
The  said  Stephenson  gave  him  possession  of  the  land,  and 
he  put  valuable  improvements  thereon,  but  plaintiffs 
charge  that,  after  the  death  of  their  father,  the  said  Camp- 
bell Woods,  the  said  M.  Stephenson,  supposing  that  the 
evidence  of  their  contract  was  beyond  the  reach  of  these 
plaintiffs,  refused  to  execute  to  them  a  deed  for  the  one-half 
of  said  land,  and  has  recently  begun  to  exercise  acts  of  own- 
ership and  control  over  that  portion  which  belongs  to  and 
should  be  conveyed  by  him  to  these  plaintiffs;  and  he  now 
denies  being  under  any  obligation  to  execute  any  deed  for 
the  said  land,  and  refuses  to  do  so."  No  excuse  is  given 
why  said  land  was  not  divided  in  the  lifetime  of  Campbell 
Woods,   who   died    in    the   vear  1SS7.      Plaintiffs  further 
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charge  that,  since1  the  death  of  Woods,  Stephenson  lias 
committed  waste  on  the  Woods  portion  of  the  land  to  the 
amount  of  four  hundred  dollars,  by  cutting  and  removing 
the  timber  therefrom.  They  pray  specific  performance  by 
a  division  of  the  land,  and  the  ascertainment  of  their 
damages  by  reason  of  waste  committed.  Stephenson  filed 
his  answer,  denying  all  the  material  allegations  of  the  bill, 
and  further  setting  up  that  at  one  time  he  agreed  to  let 
Woods  have  a  certain  portion  of  the  land  upon  certain 
terms  and  conditions,  with  which  Woods  failed  to  comply, 
and  afterwards  abandoned  any  intention  of  purchasing; 
that  about  thirty  acres  of  the  same  land  were  covered  by 
Woods'  title  from  other  parties,  to  which  respondent  had 
long  since  abandoned  all  claim  to  said  Woods,  who  had 
complete  control  and  possession  thereof,  for  which,  to 
show  his  sincerity,  he  filed  a  quit-claim  deed.  Respondent 
further  alleges  that  the  original  claim  of  said  Woods  to 
said  land,  outside  of  the  portion  covered  by  his  title  papers, 
if  any  ever  existed,  was  long  since  abandoned,  and  is 
now  barred  by  laches  and  lapse  of  time,  and  that  respond- 
ent has  had  open  and  notorious  possession  of  all  of  said 
land,  except  as  aforesaid,  and  paid  the  taxes  thereon,  for 
the  period  of  forty  years  prior  to  the  institution  of  this  suit. 
Plaintiffs  replied  generally.  Numerous  depositions  were 
taken  by  both  parties,  which  consist  to  a  great  extent  of 
mere  hearsay  testimony.  Many  exceptions  were  reserved 
on  both  sides  during  the  taking  of  the  depositions,  but 
none  of  them  were  brought  expressly  to  the  attention  of 
the  circuit  court.  The  final  decree  was  in  favor  of  the 
respondent.  Plaintiffs  appearand  rely  on  three  assign- 
ments of  error:  (1)  Failure  to  pass  on  the  exceptions  to 
the  testimony ;  (2)  in  decreeing  costs  in  favor  of  defend- 
ant; (8)  in  refusing  the  relief  prayed,  and  dismissing  the 
bill. 

As  to  the  first  point,  the  law  has  been  settled  that  the 
admission  of  incompetent  evidence  will  not  defeat  a  decree 
which  is  plainly  right.  Ball  v.  Stewart,  41  W.  Va.  6o4 
(•24  S.  E.  (582). 

The  second  assignment  is  based  on  the  theory  that,  be- 
cause the  respondent  filed  a  quit-claim  deed  as  to  part  of 
the  McC'olgan  land;  this  must  be  construed  into  an  admis- 
sion of  the  right  of  the  plaintiffs  to  maintain  their  suit. 
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The  land,  however,  covered  by  the  quitclaim  deed,  was  in 
no  wise  in  dispute,  but  the  plaintiffs  already  had  inde- 
feasible title  to  the  same,  and  respondent  only  filed  the 
quitclaim  deed  out  of  abundant  precaution,  to  show  that 
he  did  not  even  pretend  to  claim  the  land.  The  quitclaim 
deed  neither  added  to  nor  took  from  plaintiff's  already 
undisputed  title,  and  hence  the  question  of  costs  was  prop- 
erly settled. 

On  the  merits  of  the  case,  as  to  the  possession  necessary 
to  enable  the  court  to  decree  specific  performance,  plaint- 
iffs fail  to  come  within  the  rule  established  in  the  case  of 
Miller  v.  Loeentz,  89  \Y.  Va.  100  ( H)  S.  E.  391),  wherein 
it  is  held  that  possession,  to  justify  specific  performance, 
must  be  actual,  notorious,  and  exclusive.  No  such  pos- 
session is  shown  either  in  the  ancestor  or  the  heirs,  plaint- 
iffs in  this  case.  On  the  contrary,  the  possession  appears 
to  have  been  at  the  time  of  the  institution  of  this  suit,  and 
for  some  time  prior  thereto,  in  the  respondent,  but  never 
actually,  exclusively,  and  notoriously  in  the  plaintiffs  or 
their  ancestor.  Nor  do  the  proofs  establish  an  express 
trust,  so  as  to  bring  it  within  the  rule  given  in  the  case  of 
Gapen  v.  Unpen,  41  W.  Va.  422  (28  S.  E.  571) ).  But  the 
most  that  the  plaintiffs  have  to  rely  upon  is  an  alleged  re- 
sulting trust  arising  out  of  the  claim  that  the  land  was 
purchased  in  partnership,  and  the  title  temporarily  taken 
in  the  name  of  one  of  the  partners,  for  the  benefit  of  both. 
There  is  evidence  which  tends  to  establish  such  to  have 
been  the  original  transaction,  but  this  is  rebutted  by  re- 
spondent's evidence,  sustained  by  long  lapse  of.  time,  to 
wit:  over  forty  years.  "Implied,  resulting,  and  construc- 
tive trusts  come  under  the  statute."  See  opinion  of  Ji  dok 
Braxnon  in  Gape ii  v.  Gapen,  cited;  also  Thorn paon  v.  Iron 
Co.,  41  W.  Va.  T>74  (23  S.  E.  71)5).  Whatever  may  have 
been  the  original  rights  of  the  parties,  there4  has  been  gross 
laches  in  this  case,  even  admitting  the  pretentions  of 
plaintiffs  to  be  true.  So  great  has  this  been,  that  it  would 
be  wholly  impossible  for  a  court  of  equity  to  reach  a  con- 
clusion that  would  satisfy  conscience,  and  therefore  it 
cannot  do  otherwise  than  leave  the  parties  in  the  condi- 
tion that  their  own  neglect  has  placed  them.  In  the  case  of 
Bill  v.  Seh il liny,  30  \V.  Va.  108  (1<J  S.  E.  T>14),  this  Court 
held  that  iba  court  of  equity,  which  is  never  active  in  relief 
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against  stale  demands,  will  always  refuse  relief  where  the 
party  has  slept  upon  his  right,  and  acquiesced  for  a  groat 
length  of  time.  Nothing  c:iu  call  into  activity  this  Court 
but  conscience,  good  faith,  and  reasonable  diligence. 
Where  these  are  wanting,  the  court  is  passive,  and  does 
nothing."  Trader  v.  Jarrix,  2JS  \V.  Va.  KM);  Whitaker  v. 
Improvement  Co.,  84  \V.  Va.  ±>i)  (12  S.  E.  f><)7) ;  Thompson 
v.  Iron  Co.,  41  W.  Va.  »74  (23  S.  K.  71)3) :  r#//'frtf  v.  .W- 
//<™,  SO  W.  Va.  182,  (»  S.  K.  578) ;  /W//  v.  Gardner*  21 
W.  Va.  470;  /A//c  v.  fW<%  31  W.  Va.  585  (8  S.  E.  516); 
Gallagher  v.  Gallagher,  31  W.  Va.  J)  (5  S.  E.  21)7).  Equity 
never  executes  doubtful  contracts,  unsustained  by  a  clear 
preponderance  of  testimony,  after  an  unexplained  lapse  of 
time.  If  the  plaintiffs  have  lost  the  land  in  controversy, 
it  is  chargeable  to  the  laches  of  themselves  and  their  an- 
cestor.    For  the  foregoing  reasons,  the  decree  is  affirmed. 

Affirmed. 


48    168 
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CHARLESTON- 

Holt  r.  Taylor  et  al. 
Submitted  January  29,  1897—  Decided  March  24,  185)7.        [gTSf 

1.  Commissioner  in  Chanckky- Import  of  CommiH**iomr.  64        J|a 

Where  questions  of  fact  are  submitted  to  a  commissioner  rr~-  -4 
in  chancery,  his  findings  of  such  facts  should  be  sustained, 
unless  the  court  is  satisfied  from  the  evidence  before  tl\e 
commissioner  that  such  findings  are  erroneous,  though  such 
report  is  not  entitled  to  as  much  weight  as  the  verdict  of  a 
jury.     (p.  KM).) 

2.  Commissioner    in    Chanckky — Itrporf  of  Conunh*ion(  r — 

Appeal — Iteriew  of  /i'e/>orf. 

Where  a  master  commissioner  is  required  to  state  and 
report  an  account,  and  returns  iiis  report,  to  which  excep- 
tions are  filed  on  the  ground  that  the  findings  are  not  sup- 
ported by  the  evidence,  which  exceptions  are  overruled,  and 
an  appeal  is  taken  to  this  Court,  and  the  testimony  taken 
before  the  commissioner,  together  with  the  documentary 
evidence  upon  which  said  report  was  based,  are  made  part 
of  the  record,  this  Court  will  look  into  said  evidence,  and,  if 
satisfied  it  was  insufficient  to  sustain  the  findings  of  the  coin- 
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mimionpr,  and  it  appears  that  other  testimony  might  have 
been  adduced  before  th«»  commissioner  upon  the  questions 
submitted,  will  reverse  the  decree  confirming  said  report 
with  directions  to  recommit  the  account  toa  commissioner  in 
order  that  further  testimony  may  he  taken,  and  the  findings 
therein  corrected,     (p.  HiO.) 

Appeal  from  Circuit  Court,  Braxton  county. 

Bill  by  H.  A.  Holt,  commissioner,  against  J.  C.  Taylor 
and  others.  Decreeo  for  defendants,  and  plaintiff"  ap- 
peals. 

lie  re  rued, 

W.  E.  Raymond  and  Campbkll,  Holt  cv  Campbkll,  for 
appellant. 

Morrison  &  Corlky  for  appellees. 

Exolish,  Prksidkxt: 

Homer  A.  Holt  was  appointed  a  special  commissioner  at 
the  June  term,  18(H),  of  the  Circuit  Court  of  Braxton 
county,  in  the  chancery  cause  of  F.  C.  Boggs  et  ah  against 
David  S.  John  et  ah,  to  sell  a  tract  of  land  containing  live 
hundred  and  thirty-nine  acres  situated  on  Naul's  creek, 
same  county.  In  pursuance  of  said  decree  said  special 
commissioner  sold  said  real  estate  on  the  2d  day  of  Sep- 
tember, 1869,  to  one  John  C.  Taylor,  for  the  sum  of  one 
thousand  seven  hundred  and  fifty  dollars,  who  executed 
and  delivered  to  him  his  three  bonds  bearing  date  Sep- 
tember 2d,  18(H),  for  the  sum  of  live  hundred  and  eighty- 
three  dollars  and  thirty-three  and  one-third  cents  each, 
bearing  interest  from  date,  and  due  in  six,  twelve,  and 
eighteen  months  thereafter,  with  George  Williams,  Allen 
S.  Berry,  Elias  Cunningham,  and  Francis  C.  Boggs  as  his 
sureties.  Said  sale  was  confirmed  at  the  September  term, 
18(H),  and  said  Holt  was  directed  to  withdraw  and  collect 
the  sale  bonds  as  they  should  respectively  fall  due.  Said 
Taylor  and  his  sureties  having  failed  to  pay  said  bonds 
when  they  fell  due,  said  Special  Commissioner  Holt  filed  a 
bill  in  equity  in  the  Circuit  Court  of  Braxton  county 
against  said  Taylor  and  sureties  to  enforce  a  collection  of 
said  purchase  money,  with  its  interest  and  costs,  and 
praying  that  said  land  might  be  sold  for  cash,  and  the  pro- 
ceeds applied  thereto.     On  the  2d  day  of  September,  1871, 
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a  decree  was  entered  in  the  said  cause  directing  the  com- 
missioner aforesaid  to  resell  the  land  described  in  the  said 
proceedings,  and  it  appears  from  his  report  he  did  on  the  1st 
day  of  June,  1872,  sell  a  part  of  said  land  (lot  No.  8,  contain- 
ing two  hundred  and  seventy-four  acres)  to  Isaac  Fleming 
for  the  sum  of  two  thousand  and  live  hundred  dollars, — one 
thousand  dollars  in  cash,  the  purchaser  executing  his  note 
with  Samuel  Armstrong    as  surety    for   the    balance   of 
the    purchase  money.     Said   notes  were  for  five  hundred 
dollars  each,  dated  on  the  8d  day  of  June,  1872,  and  payable 
respectively,    in   one,   two,    and    three    years  after  date, 
with  interest  from  date.     After  said  sale  was  made,  and 
before  it  was  confirmed,   said   Special    Commissioner  Holt 
was   elected  judge  of  the  circuit  court  of  Braxton  county, 
and,  on    account  of  his  connection  as  a   party   with   this 
litigation,  could  not  preside  as  judge  in  any  of  its  further 
proceedings,   and    F.  J.  Baxter   was    appointed  a   special 
judge  to  preside  therein,  and  on  the  same  day  a  decree  wTas 
entered  continuing  said  sale  to  Fleming,  and  substituting 
Marshall  T.  Frame  as  special   commissioner  in   the   room 
and  stead  of  said  Holt,  and  empowering  and  directing  said 
Frame  to  withdraw  and  collect  the  sale  bonds  as  they  re- 
spectively fell  due,  and  out  of  the  proceeds  thereof  to  pay 
first  to  said  Holt,   special  commissioner,  fifty-nine  dollars 
commission,  next  the  cost  of  suit,  then  to  the  plaintiff'  the 
money    and   interest    theretofore    decreed    him,    and    the 
residue,  if  any,  to  John  C.  Taylor,  the  defendant.     On  the 
26th  day  of  August,    1885,  on  motion  of  Homer  A.   Holt, 
roinmissioner,    a    decree    was   entered    in    said    cause    by 
which  the  same  was  referred  to  \\\  F.  Morrison,  one  of  the 
commissioners  of  the  court,  to  ascertain  and  report  what, 
if  anything,  was  comming  to  John  C.  Taylor  out  of  the 
proceeds  of  said  sale.     On  the  l  lth  day  of  March,  1898,  W. 
F.   Morrison,    commissioner,   filed   his  report,  wherein  he 
stated  the  account  of  Holt  as  special  commissioner  from 
the  date  of  the  sale  to  Fleming  on  June  8,  1872,  to  March 
20,  1898,   without  taking  into  consideration   the  fact  that 
Holt  was  relieved  as  said  special  commissioner,  and  Frame 
substituted  in  his  place  on   the  21st  day  of  March,    1874, 
finding  there  was  a  balance  due  said   Taylor,  as  of  March 
20,  1898,  of  four  hundred  and   fifty -live  dollars  and  eighty- 
four  cents.     This  report  was  also  excepted  to  by  Homer  A. 
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Holt,  and  on  the  4th  of  September,  189tt,  the  matter  was 
recommitted  to  Commissioner  Morrison  with  directions  to 
reform  his  report  in  certain  particulars  specified  in  said 
decree,  requiring  him  to  report  any  matter  deemed  per- 
tinent by  either  party.  On  the  25th  of  August,  181)4,  said 
commissioner  filed  another  report,  restating  the  account 
just  as  if  Holt  had  remained  commissioner  to  the  time  of 
taking  the  same.  He  also  stated  an  account  of  M.  T. 
Frame  as  commissioner.  By  the  first  statement  he  ascer- 
tained the  balance  against  Holt,  special  commissioner,  as 
of  August  27,  1894,  of  three  hundred  and  forty-nine  dol- 
lars and  ninety  cents;  and  by  the  second  he  ascertained 
there  was  an  over-payment  on  the  part  of  Frame,  as  com- 
missioner, to  J.  C.  Taylor,  as  of  January  27,  1877,  two  dol- 
lars and  three  cents.  To  this  last  report  said  Holt  also 
tiled  his  exceptions  in  writing,  and  on  the  1st  day  of  May, 
1895,  said  exceptions  were  over-ruled,  the  report  confirmed, 
and  said  Holt  ordered  so  pay  to  John  (1.  Taylor  the  sum  of 
three  hundred  and  forty-nine  dollars  and  ninety  cents, 
with  interest  from  that  date,  and  the  costs  of  said  two  re- 
ports of  Commissioner  Morrison.  From  this  decree  said 
Holt  applied  for  and  obtained  this  appeal. 

In  order  to  arrive  at  a  correct  conclusion  upon  the  ques- 
tion presented  in  this  cause,  it  is  well  to  consider  tirst  the 
fact  that  from  a  decree  entered  therein  on  the  2lst  day  of 
March,  1874,  it  appears  that  Homer  A.  Holt  on  that  day 
submitted  a  report  of  sale  in  pursuance  of  a  decree  ren- 
dered on  the  2d  day  of  September,  1871,  from  which  it 
appears  that  on  the  ttd  day  of  June,  1872,  he  sold  lot  No. 
8  to  one  Isaac  Fleming  for  the  sum  of  two  thousand  live 
hundred  dollars,  one  thousand  dollars  of  which  was  paid 
in  hand,  and  for  the  tresidue — one  thousand  five  hundred 
dollars — he  took  three  bonds  of  five  hundred  dollars  each, 
hearing  date  June  tt,  1872,  and  due,  respectively,  in  one, 
two,  and  three  years  thereafter,  with  Samuel  Armstrong 
as  surety, which  bonds  were  returned  with  said  report,  and 
said  decree  of  sale  was  confirmed,  and  said  Holt,  as  com- 
missioner, was  allowed  for  his  services  the  sum  of  lifty- 
nine  dollars;  that  on  the  same  day  Marshall  T.  Frame, 
who  was  appointed  a  commissioner  for  the  purpose,  was 
required  to  give  bond  in  the  penalty  of  three  thousand 
dollars  before  the  clerk   of  the  court,  and  authorized  to 
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collect  said  sale  bonds  as  they  fell  due,  paying  first  said 
commission  to  said  (1oininissioner  Holt,  and  then  the  costs 
of  the  suit,  next  to  pay  the  plaintiff  the  sum  decreed  him, 
and  the  residue,  if  any,  to  John  C.  Taylor;  and  said  Com- 
missioner Frame  was  authorized,  upon  the  payment  of  the 
purchase  money,  to  execute  a  deed  of  conveyance  to  the 
purchaser  of  the  aforesaid  land,  reserving:  alien  for  the 
payment  of  the  purchase  money.  Thus  it  appears  that 
Commissioner  Holt  returned  the  bonds  taken  for  the  pur- 
chase money  with  his  report  to  the  court,  and  then  Com- 
missioner Frame  was  substituted,  and  he  alone  was  author- 
ized to  withdraw  and  collect  said  bonds,  and  he  executed 
a  bond  conditioned  to  the  faithful  performance  of  his 
duty;  so  that,  so  far  as  appears  from  the  record,  said  Com- 
missioner Frame  was  the  party  authorized  to  control  and 
collect  said  bonds,  and  to  him  the  parties  in  interest  have 
a  rig:ht  to  look  for  the  proceeds  of  said  bonds.  The  fact 
that  said  three  bonds  for  five  hundred  dollars  each,  taken 
by  said  Commissioner  Holt,  were  returned  to  the  court, 
also  appears  from  the  report  of  sale  filed  by  said  commis- 
sioner. By  the  first  report  made  by  Commissioner  W.  F. 
Morrison,  to  whom  the  cause  was  referred,  it  was  ascer- 
tained and  found  that  the  balance  due  John  C.  Taylor  on 
the  20th  of  March,  1898,  was  four  hundred  and  fifty-five 
dollars  and  eighty-four  cents.  This  report  was  excepted 
to  by  Homer  A.  Holt,  formerly  commissioner,  in  so  far  as 
he  was  charged  with  amounts  paid  by  purchaser  or  pur- 
chasers of  land  after  the  time  of  the  appointment  and  sub- 
stitution of  M.  T.  Frame  as  special  commissioner  in  the 
cause,  21st  of  March,  1874,  because  it  appeared  said 
amounts  were  and  must  have  been  paid  to  said  Frame, 
special  commissioner,  and  said  Holt  was  not,  as  commis- 
sioner or  individually,  responsible  therefor;  and  he  es- 
pecially excepted  to  the  item  of  one  thousand  dollars  and 
interest  thereon,  amounting'  to  two  hundred  and  seventy- 
nine  dollars  and  thirty-three  cents,  as  of  January  29,  1877, 
in  the  account  stated  by  said  W.  F.  Morrison,  because  said 
M.  T.  Frame,  commissioner,  was  chargeable  therewith, 
and  not  said  Holt.  On  the  4th  day  of  September,  1898,  a 
decree  was  rendered  recommitting:  said  account  to  Com- 
missioner Morrison,  with  instructions  to  make  a  statement 
of  the  monev  received  and  disbursed  in  said  cause  by  said 
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Holt,   commissioner,    and    hy   said   Frame,  commissioner, 
respectively;  and  said  commissioner  found  by  his  report 
there  was  due  from    said   Holt  to  John  (1.  Taylor  three 
hundred  and    forty-nine  dollars  and    ninety   cents   as   of 
August  27,  181)4,  and  that  four  dollars  and  seventeen  cents 
was  due   from    John  (1.  Taylor  to  M.  T.  Frame.     To  this 
report  said  Homer   A.  Holt  filed  an  exception,  alleging  as 
ground  for   the   same   that    interest  was  charged  against 
him,  as  such  commissioner,  improperly,  hy  the  said  W.  F. 
Morrison,  and   because   there   was    no   proof  showing  the 
liability  of  said  Holt  to  said  Taylor  for  any  sum,  and  be-x 
cause  there  was  no  evidence  to  warrant  the  conclusion  by 
which   said  commissioner  reports  M.   T.    Frame,  commis- 
sioner, as  having  settled  all  funds  in  his  hands,  and  because 
said  commissioner  had  not   properly  stated  his  account  as 
between  Holt,  as  such  commissioner,  and  M.   T.   Frame, 
who  was  substituted  as  commissioner  in  place  of  said  Holt, 
and,  if  there  was  any  balance  of  the  fund  referred  to  in 
said  report,  to  which  John  C.  Taylor  was  entitled,  it  was 
in    the   hands  of  the  substituted  commissioner,   who  col- 
lected the  last  installments  of  the  purchase  money,  and 
because  in  no  event  should  he  be  charged  with  the  interest 
which    said    Commissioner    Morrison    charged    up    in    said 
report,   and    because  it    appears  therefrom    that  the  said 
commissioner  has  charged  the  said  Holt,  as  commissioner, 
with  the  interest,  by  the  rule  of  partial  payments,  credit- 
ing sums  at  dates  on  which  said  commissioner  supposed 
said  Holt  to  have  made  application  of  funds,  and  charging 
interest  on  the  balance  supposed  to  be  in  the  hands  of  said 
Holt,  treating  the  matter  as  a  debt  owed  by  said  Holt  as 
an  individual,  charging  interest  to  dates  of  supposed  cred- 
its according  to  legal  rule  of  interest  applying   between 
debtor  and  creditor  in  cases  of   partial  payment.     As  be- 
fore stated,  this  exception  was  over-ruled  by  the  court,  and 
the  report  was  conlirmed,  and  said  Holt   was  directed   to 
pay  to  John  (1.  Taylor  said  sum  of  three  hundred  and  forty 
uine  dollars  and  ninety  cents,  the  balance  found  due  from 
him,  and  costs. 

Did  the  court  err  in  overruling  said  exception,  and  sus- 
taining the  -finding  of  said  commissioner?  In  determining* 
this  question  we  look  first  at  the  character  of  the  evidence 
upon  which  said  report  was  based,  and  iind  that  several  of 
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the  credits  given  to  said  Frame  as  commissioner  were  based 
upon  checks  and  orders  and  receipts  which  are  in  no  man- 
ner shown  by  the  evidence  to  have  any  connection  with 
the  payment  by  said  Commissioner  Frame  to  such  parties 
as  he  was  directed  to  disburse*  the  same  by  the  decree  sub- 
stituting him  as  commissioner  as  aforesaid. 

No  effort  appears  to  have  been  made  by  said  Commission- 
er Morrison  to  bring  before  him  either  M.  T.  Frame,  or 
Homer  A.  Holt,  or  John  C.  Taylor,  or  to  take  the  deposi- 
tions of  said  parties,  who  it  might  well  he  supposed  could, 
by  their  evidence,  have  thrown  the  most  light  upon  the 
status  of  accounts  between  said  Commissioners  Holt,  and 
Frame  and  John  C.  Taylor  during  the  long  period  that  said 
account  was  pending  before  him,  but  said  commissioner  ap- 
pears to  have  arrived  at  his  conclusions  by  inferences,  by  let- 
ters, and  by  vouchers,  which  were  not  of  such  character  as 
to  authorize  him  legally  to  base  his  conclusions  thereon.  It 
is  also  claimed  by  counsel  for  Holt,  commissioner,  as  we 
think  properly,  that  said  Commissioner  Morrison  erred  in 
charging  said  Holt  as  commissioner  with  the  two  items  of 
thirty-five  dollars  and  sixty-four  cents  and  forty-eight  dol- 
lars and  forty-eight  cents,  with  their  interest,  representing 
two  payments  of  eighteen  dollars  and  twenty-eight  cents 
and  twenty-five  dollars,  with  their  accrued  interest,  made 
by  John  C.  Taylor  on  a  judgment  that  one  White  held 
against  him,  and  subsequently  paid  a  second  time  by  M.  T. 
Frame,  special  commissioner,  out  of  trust  moneys  in  his 
hands  belonging  to  Taylor, — a  transaction  with  which  said 
Holt  had  no  connection;  and  it  is  impossible  to  conceive 
why  said  Holt  should  be  charged  with  the  amount.  Again, 
it  is  difficult  to  perceive  upon  what  theory  the  commis- 
sioner charged  said  Holt  with  the  first  and  second  install- 
ments of  the  purchase  money,  amounting  to  five  hundred 
dollars  each,  with  interest  thereon  from  the  date  of  their 
execution,  when  it  nowhere  appears  in  the  record  that  said 
Holt  was  authorized  to  receive  or  collect  said  deferred  in- 
stallments after  the  appointment  of  said  M.  T.  Frame  as 
special  commissioner  in  the  room  and  stead  of  said  Holt,  or 
that  he  did  collect  them;  but,  on  the  contrary,  it  appears 
that  Commissioner  M.  T.  Frame  was  authorized  and 
directed  to  withdraw  the  bonds  taken  for  said  deferred  in- 
stallments, and  collect  them. 
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The  rule  in  regard  to  the  recommittal  of  the  commis- 
sioners' reports  where  they  have  been  confirmed  has  been 
laid  down  by  this  Court  in  the  case  of  McGwire  v.  Weight, 
18  W.  Va.  507  (point  4  of  syllabus),  where  it  is  held: 
"Where  questions  of  fact  are  submitted  to  a  commissioner 
in  chancery,  his  findings  upon  such  facts  should  be  sus- 
tained unless  the  court  is  satisfied  from  the  evidence  be- 
fore the  commissioner  that  such  findings  are  erroneous, 
though  such  report  is  not  entitled  to  as  much  weight  as 
the  verdict  of  a  jury."  And  again  in  the  case  of  lieger 
v.  OWeal,  m  W.  Va.  Joi)  (10  S.  E.  H75)  (point  »  of  the  syl- 
labus), where  it  is  held  that:  "Where  questions  purely 
of  fact  are  referred  to  a  commissioner,  his  findings  will  be 
given  great  weight,  though  not  as  conclusive  as  the  verdict 
of  a  jury,  and  should  be  sustained  unless  plainly  not  war- 
ranted by  any  reasonable  view  of  the  evidence.  This 
rule  operates  with  peculiar  force  in  an  appellate  court 
when  the  findings  of  a  commissioner  have  been  approved 
by  the  court  below. v  The  law  in  regard  to  the  recommit- 
ment of  reports  is  thus  stated  in  4  Minor,  Inst.  pt.  2,  p. 
1508:  "Where  exceptions  are  sustained,  it  will  often  be 
necessary,  in  order  to  attain  the  justice  of  the  case,  to  re- 
mit the  cause  to  the  commissioner,  either  to  take  further 
testimony  to  restate  the  accounts,  or  otherwise  to  bring 
before  the  court  more  perfect  materials  for  its  determina- 
tion. *  *  *  And  so,  where  the  exception  is  sustained 
on  the  ground  of  an  allowance  of  a  demand  upon  insuffi- 
cient testimony,  it  is  proper  practice  not  to  pronounce  a 
final  decree,  but  to  recommit  the  report  to  the  commis- 
sioner for  further  evidence  and  inquiry. v  Barton,  in  his 
Chancery  Practice  (volume  2,  p.  (too,  g  202),  propounds  the 
law  as  follows  :  "The  failure  of  the  master  commissioner 
fully  to  report  on  the  subjects  referred  to  him;  the  vague- 
ness and  uncertainty  of  the  report;  the  allowance  of  a 
claim  upon  insufficient  testimony,  where  there  is  reason  to 
suppose  that  more  evidence  can  be  adduced;  th^  return  of 
the  report  before  all  the  evidence  is  in,  a  good  excuse  being 
given  for  the  delay;  and  the  fact  of  the  commissioner  hav- 
ing exceeded  his  authority, — have  all  been  determined  to 
be  good  reasons  for  recommitting  reports,  even  where 
there  are  no  exceptions,  and  the  same  result  often  follows 
where  exceptions  are  sustained,  although  this  is  not  always 
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the  case,  for,  upon  exception  or  exceptions  being  sus- 
tained, the  court  may  modify  the  report  without  sending 
it  hack  to  a  commissioner/'  See,  also,  the  case  of  Wil~ 
liftmH  v.  Donaghe*  Es  i\  1  Hand.  800,  where  it  is  held 
that:  u  Where  an  exception  to  a  commissioner's  report  is 
correctly  sustained  by  the  court  upon  the  evidence  pro- 
duced, yet,  if  there  is  good  reason  to  believe  that  other 
evidence  might  be  produced,  to.  give  the  case  a  different 
result,  and  that  such  evidence  has  been  withheld  in  conse- 
quence of  the  commissioner's  having  allowed  the  item,  the 
court  of  chancery  ought  not  to  pronounce  a  final  decree, 
but  to  recommit  the  account  for  further  evidence  and 
inquiry."  In  the  case  we  are  considering,  the  report  of 
the  commissioner  was  excepted  to,  exception  overruled  by 
the  court,  and  the  evidence  upon  which  the  commissioner's 
report  was  based  is  before  us  as  a  part  of  the  record,  and 
an  examination  of  said  evidence  leads  me  to  the  conclu- 
sion that  it  was  entirely  insufficient  to  warrant  the  find- 
ings of  the  commissioner,  and  it  is  apparent  from  the  cir- 
cumstances of  the  case  shown  by  the  record  that  other  and 
more  satisfactory  testimony  and  documentary  evidence 
might  easily  be  obtained.  And  for  the  further  reason  that 
mucli  of  the  documentary  evidence,  evidently  relied  upon 
by  the  commissioner,  does  not  appear  from  its  face,  or  by 
any  extraneous  testimony,  to  be  any  evidence  upon  the 
questions  submitted  to  said  commissioner,  or  in  any  man- 
ner connected  therewith,  the  decree  confirming  said  report 
must  be  reversed,  and  the  cause  remanded,  with  directions 
to  recommit  said  report  to  the  commissioner,  in  order  that 
proper  evidence  may  be  brought  before  him  upon  the  ques- 
tion submitted,  and  a  proper  conclusion  arrived  at,  with 
costs  to  the  appellant. 
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CHARLESTON. 

Si'U A(UJS  t\  Ul\As   et    tt.r. 

-43  t^i  (Bkannox,  Jukjk,  roiiairrimj.) 

44    743| 

J  t™'         Submitted  January  2»,  18<)7— Decided  March  24,  1S«7. 
fW   V*.      l.     Statitk    ok    Limitations — Fraudulent     Cot/rci/dHtr — />/- 

tleiivr. 

A  creditor  cannot  set  aside  a  voluntary  conveyance,  after 
five  years  from  the  making  thereof,  without  proof  of  actual 
fraud  participated  in  by  the  parties  to  the  transaction, 
(p.   HW). 

2.     Vkndoks  Likn — ImjtUcrl  Lh  it. 

A  vendor  who  does  not  expressly  retain  a  lien  for  the  pur- 
chase money  in  a  deed  made  by  him  for  land  has  no  implied 
lien  therefor  on  such  land,  even  as  airainst  his  immediate 
vendee,      (p.   1 72). 

Appeal  from  Circuit  Court,  Boone  county. 

Bill  by  Samuel  Scraps  against  A.  J.  Hill  and  Nancy 
Hill,  his  wife.  Decree  for  plaintiff,  and  defendants  ap- 
peal. 

Jos.  M.  Browx  for  appellants. 

Stollixgs  cy  Lkftwich  and  Watts  A:  Asiutv,  for  appellee. 

Dkxt,  JrnuK : 

Samuel  Scraps  tiled  his  bill  in  chancery  against  A.  J. 
.  Hill  and  Nancy  Hill,  his  wife,  in  the  Circuit  Court  of 
Boone  county,  at  June  rules,  1SD4.  The  bill  is  as  follows: 
*kThe  Bill  of  Complaint  of  Samuel  Scraps  against  Andrew 
J.  Hill  and  Nancy  Hill,  His  Wife,  Filed  in  the  Circuit 
Court  of  Boone  County,  West  Virginia.  To  the  Hon.  K. 
C.  MeClaughorty,  Judge  of  .Said  Court:  The  above 
named  plaintiff  complains  and  says:  That  on  the  £)th 
day  of  December,  INTO,  ho  contracted  and  sold  to  one  J. 
II.  Cray  a  certain  tract  of  land  situate  on  Cam])  creek,  in 
said  Boone  county,  containing  400  acres,  for  the  sum  of 
$1,200,  and  that  thereafter  the  said  J.  H.  Cray  contracted 
and  sold  to  Sylvester  Chambers  and  the  defendant  A.  J. 
Hill  the  said  tract  of  100  acres  of  land,   reserving  to  him- 
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self  the  timber  on  said  land, — 800  acres  thereof  to  the  said 
Sylvester  Chambers,  and  KM)  acres,  the  residue  thereof,  to 
the  said  A.  J.  Hill.  That  on  the  10th  day  of  October, 
1880,  the  said  J.  II.  (iray  and  the  plaintiff',  Samuel  Scraps, 
by  an  agreement  between  them,  agreed  that  the  balance 
then  remaining  due  from  the  said  J.  H.  (iray  to  the  plain- 
tiff on  the  said  400  acres  of  land,  amounting  to  the  sum  of 
$409.80,  should  be  paid  from  the  proceeds  of  the  sale  of 
the  poplar  timber  reserved  by  the  said  J.  H.  (iray  on  the 
400  acres  of  land  sold  to  the  said  Sylvester  Chambers  and 
A.  J.  Hill  by  the  said  J.  H.  (iray  as  aforesaid,  and  also 
the  poplar  timber  on  the  A.  J.  Hill  tract  on  Little  Coal 
river,  which  said  poplar  timber  was  contracted  and  sold  by 
said  J.  H.  (iray  to  (t.  J.  McXeely ;  and  should  the  poplar 
timber  oh  the  said  400  acres  of  land  on  Camp  creek  and 
the  poplar  timber  on  the  A.  J.  Hill  farm  on  the  river, 
when  taken  by  the  said  (i.  J.  McXeely,  fail  to  satisfy  the 
remaining  balance  due  from  the  said  A.  J.  Hill  to  the 
plaintiff,  Samuel  Scraggs,  amounting  to  the  sum  of  #4(tt).80, 
then  the  said  Sylvester  Chambers  was  to  pay  to  the  plain- 
tiff $2o  of  the  said  remaining  balance,  and  the  said  A.  J. 
Hill  was  to  pay  to  the  plaintiff  the  remainder  of  the  un- 
settled part  of  said  sum  of  #4(>9.80  remaining  due  upon  the 
said  400  acres  of  land  from  the  said  J.  H.  (iray  to  the 
plaintiff.  And  this  plaintiff,  acting  under  said  agreement 
and  understanding,  and  at  the  instance  of  the  said  J.  H. 
(iray,  on  the  10th  day  of  October,  1880,  conveyed  to 
Sylvester  Chambers  ttOO  acres  of  the  400-aere  tract  of  land 
on  Cam])  creek.  A  copy  of  which  deed  is  herewith  Hied, 
marked  "A/  and  prayed  to  be  made  a  part  of  this  bill. 
That  on  the  loth  day  of  June,  1881,  the  said  Sylvester 
Chambers  and  A.  J.  Hill,  by  a  contract  made  and  entered 
into  between  them  and  the  plaintiff,  agreed  to  stand  re- 
sponsible to  the  plaiutiif  for  the  remaining  part  due  from 
the  said  J.  H.  (iray  to  the  plaintiff  on  the  400  acres  of 
land  sold  by  the  plaintiff  to  the  said  J.  H.  (iray,  and  by 
the  said  J.  H.  Cray  to  the  said  Sylvester  Chambers  and 
A.  J.  Hill,  amounting  to  the  sum  of  $4oU80  on  the  loth 
day  of  June,  1881 ;  to  be  deducted  therefrom,  however,  the 
amount  to  be  thereafter  realized  from  the  sale  of  the  pop- 
lar timber  on  the  said  400  acres  of  land,  and  the  poplar 
timber  on  the  A.  J.    Hill   farm   on  the  river,   sold   by  the 
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said  J.  H.  (iray  to  (i.  J.  MeNeely.  And,  should  the  afore- 
said poplar  timber  on  the  400-acre  tract  and  the  A.  J.  Hill 
farm  on  Camp  creek  fail  to  satisfy  the  said  remaining;  bal- 
ance against  said  land,  then  the  said  Sylvester  Chambers 
was  to  pay  the  plaintiff  $2o  of  the  said  remaining  balance, 
and  the  said  A.  J.  Hill  the  remaining  balance  which  was 
then  against  said  land,  which  said  agreement  is  in  writing, 
and  is  herewith  filed,  marked  fcB,?  and  prayed  to  be  made 
a  part  of  this  bill. 

"That  upon  the  execution  of  the  contract  aforesaid,  and 
at  the  instance  of  the  said  J.  H.  (iray,  this  plaintiff  con- 
veyed to  the  said  A.  J.  Hill,  by  deed  dated  the  loth  day 
of  June,  1SS1,  100  acres  of  land,  the  remaining  balance  of 
the  400-acre  tract  of  land  sold  by  the  plaintiff  to  the  said 
J.  H.  (Jray  as  aforesaid;  reserving,  however,  to  the  said 
J.  H.  (iray  the  timber  on  said  tract  of  land.  A  copy  of 
which  deed  is  herewith  filed,  marked  fc(V  and  prayed  to  be 
made  a  part  of  this  bill.  This  plaintiff  further  represents: 
That  to  the  June  rules  of  the  circuit  court  of  Boone  county, 
188(5,  he  instituted  an  action  against  the  said  defendant  A. 
J.  Hill  for  breach  of  covenant,  in  failing  to  comply  with 
the  terms  of  the  said  agreement  dated  June  10,  1881,  and 
that  on  loth  day  of  April,  1804,  he  obtained  a  judg- 
ment against  the  said  A.  J.  Hill  for  the  sum  of  ♦ftOO,  and 
costs  amounting  to  $07.58.  A  copy  of  which  judgment  is 
herewith  filed,  marked  fc  I),?  and  prayed  to  be  made  a  part 
of  this  bill.  That  on  the  8th  day  of  May,  18i)4,  an  execu- 
tion was  issued  upon  said  judgment  against  the  said  A.  J. 
Hill,  and  delivered  to  the  sheriff  of  Boone  county,  which 
said  execution  was  returned,  'No  property  found  subject 
to  levy,'  and  accompanied  by  a  schedule  of  the  personal 
property  of  the  defendant  A.  J.  Hill.  A  copy  of  which 
said  execution,  with  the  return  thereon,  is  herewith  iiled, 
marked  'E,1  and  prayed  to  be  made  apart  of  this  bill. 
That  on  the  8th  day  of  May,  1804,  plaintiff  caused  the  said 
judgment  to  be  docketed  on  the  judgment-lien  docket  of 
Boone  county.  A  copy  of  which  is  herewith  filed,  marked 
'  F,"  and  prayed  to  be  made  a  part  of  this  bill.  This 
plaintiff  further  alleges  that  the  said  A.  J.  Hill,  for  the 
purpose  of  avoiding  the  payment  of  his  debts  and  contriving 
to  defraud  his  creditors  and  especially  this  plaintiff,  on  the 
20th  day  of  August,  1882,  conveyed  or  attempted  to  convey 
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hifi  wife,  Nancy  Hill,  by  deed  of  that  date,  all  of  the  lands 
conveyed  to  liim  by  this  plaintiff  by  said  deed  dated  the 
10th  day  of  June,  1881, — reserving  to  himself,  however, 
one  acre,  and  the  mineral  interest  to  Ward  and  Allen, — in 
consideration  of  three  hundred  dollars;  but  this  plaintiff 
charges  that  no  consideration  ever  passed  from  the  said 
Nancy  Hill  to  the  said  A.  J.  Hill,  and  for  that  reason,  and 
because  the  same  was  made  from  husband  to  wife,  and  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the 
rreditors  of  said  A.  J.  Hill,  said  deed  is  voluntary,  fraud- 
ulent, and  void  as  to  the  plaintiffs  claim.  A  copy  of  said 
deed  is  herewith  filed,  marked  'U,'  an(l  prayed  to  be  made 
a  part  of  this  bill.  The  plaintiff  further  charges  that  his 
said  claim  is  due  and  unpaid;  that  the  said  A.  J.  Hill  has 
no  personal  property  or  real  estate,  other  than  the  tract  of 
land  hereinbefore  mentioned,  out  of  which  he  can  collect 
his  said  claim,  and  that  he  is  entitled  to  enforce  the  col- 
lection of  the  same  against  the  said  100-acre  tract  of  land. 
He  comes  and  therefore  prays  tlutt  the  said  deed  of  con- 
veyance from  A.  J.  Hill  to  Nancy  Hill  beset  aside  and  held 
for  naught,  as  voluntary  and  fraudulent  as  to  the  plaint- 
iff's said  claim,  and  that  he  may  have  a  decree  to  sell  said 
tract  of  land ;  that  his  said  claim  maybe  paid  out  of  the 
proceeds  of  sale  of  said  tract  of  land.  And  he  asks  such 
other,  further,  and  general  relief  as  to  equity  and  good 
conscience  may  seem  meet,  and  as  may  be  proper  in  the 
premises.  And  he  will  ever  pray,  etc.  Samuel  Scraggs, 
by  Counsel,  Stollings  cV:  Leftwieh,  Sols/* 

The  defendants  appeared  and  demurred  thereto,  and  the 
demurrer  was  sustained.  The  plaintiff  amended  his  bill 
in  court  in  words  as  follows:  "The  Amended  Bill  of  Com- 
plaint of  Samuel  Scraggs  against  Andrew  J.  Hill  and 
Nancy  Hill,  Filed  in  the  Circuit  Court  of  Boone  County, 
West  Virginia.  To  the  Hon.  K.  C.  McClaugherty,  Judge 
of  Said  Court:  The  above-named  plaintiff  further  com- 
plains and  says  that  he  has  heretofore  exhibited  in  your 
said  court  an  original  bill  of  complaint  against  said  defend- 
ants, which  is  made  a  part  of  this  amended  bill,  and  asked 
to  be  read  in  conjunction  herewith,  in  which  said  original 
bill  he  charges  that  fcthe  said  A.  J.  Hill,  for  the  purpose  of 
avoiding  the  payment  of  his  debts,  and  contriving  to  de- 
fraud his  creditors,  and   especially  this  plaintiff,  on  the 
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26th  day  of  August,  1882,  convoyed  or  attempted  to  con- 
vey to  his  wife,  Nancy  Hill,  by  deed  of  that  date,  all  of 
the  lands  conveyed  to  him  by  the  plaintiff  by  deed  dated 
the  10th  day  of  June,  1881, — reserving  to  himself,  however, 
one  acre,  and  the  mineral  interest  to  Ward  and  Allen, — 
in  consideration  of  three  hundred  dollars;  but  this  plaint- 
iff charges  that  no  consideration  ever  passed  from  the  said 
Nancy  Hill  to  the  said  A.  J.  Hill,  and  for  that  reason,  and 
because  the  same  was  made  from  husband  to  wife,  and  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the 
creditors  of  the  said  A.  J.  Hill,  said  deed  is  voluntary, 
fraudulent,  and  void  as  to  this  plaintiff's  claim/ 

"This  plaintiff  further  charges  that  at  the  time  the  said 
deed  was  made  by  A.  J.  Hill  to  his  wife,  Nancy  Hill 
(August  20,  1882),  the  said  A.  J.  Hill  was  in  actual  pos- 
session of  the  said  tract  of  land  attempted  to  be  conveyed 
by  said  (Weii^  occupying  the  same  as  a  home  for  himself 
and  wife;  that  he  never  delivered  possession  of  the  same 
to  his  wife  under  their  alleged  purchase  and  sale,  but  said 
A.  J.  Hill  remained  in  actual  possession  of  said  land  as 
aforesaid,  and  has  so  remained  in  actual  and  notorious 
possession  of  said  land  continuously  up  to  this  time,  and  is 
still  in  possession  of  and  cultivating  the  same,  and  that  his 
possession  has  not  been  broken  since  the  delivery  thereof 
to  him  by  this  plaintiff,  and  that  his  wife,  Nancy  Hill,  has 
never  had  possession  of  said  land  at  anytime;  that  the 
said  defendant  A.  J.  Hill,  before  and  at  the  time  of  said 
gift  and  conveyance  to  his  wife,  was  indebted  to  this  plain- 
tiff in  the  sum  of  money  represented  by  his  judgment 
against  said  defendant  of  the  date  10th  day  of  April, 
1894,  and  that  said  gift  and  conveyance  was  made 
for  the  especial  purpose  of  hindering,  delaying,  and  de- 
frauding this  plaintiff  in  the  collection  of  his  claim  against 
the  said  A.  J.  Hill;  that  the  said  conveyance  from  said  A. 
J.  Hill  to  his  wife,  Nancy  Hill,  is  void  because  made  by  a 
husband  to  his  wife,  and  for  the  purpose  of  defrauding 
this  plaintiff  nut  of  the  debt  justly  due  him  at  that  time,  as 
hereinbefore  stated.  The  said  plaintiff  comes  and  there- 
fore prays  that  said  property  may  be  sold  to  satisfy  his 
said  claim,  and  further  prays  as  in  his  original  hill  he  has 
already  prayed,  and  that  said  conveyance  from  A.  J.  Hill 
to  Nancy   Hill,  his   wife,   be  declared  null   and  void,  and 
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removed  as  a  cloud  upon  the  title  of  the  said  A.  J.  Hill  to 
said  tract  of  land ;  that  said  tract  of  land  he  sold  as  the 
property  of  the  said  A.  J.  Hill,  to  satisfy  the  plaintiff's 
claim.  And  said  plaintiff  asks  for  such  other,  further, 
and  general  relief  as  the  equity  of  his  cause  may  require, 
and  the  court  may  see  fit  to  grant.  And  he  will  ever  pray, 
etc.     Samuel  Scraggs,  hy  Counsel. " 

The  defendants  demurred  to  the  hill  as  amended,  and 
filed  their  joint  answer  as  follows;  "The  Joint  Answer 
of  Andrew  J.  Hill  and  Xancy  Hill,  Defendants,  to  the 
Bill  and  Amended  Bill  of  Complaint  of  Samuel  Scraggs, 
Plaintiff,  Filed  in  the  Circuit  Court  of  Boone  County, 
West  Virginia,  against  These  Defendants.  To  the  Hon- 
orable K.  C.  McClaugherty,  Judge  of  the  Circuit  Court 
Aforesaid:  The  above-named  defendants,  saving  and  re- 
serving to  themselves  the  benefit  of  the  many  errors,  dis- 
crepancies, deficiencies,  r/c,  in  the  plaintiff's  bill  and 
amended  bill,  by  demurrer  or  otherwise,  for  answer  thereto, 
or  so  much  thereof  as  they  arc  advised  it  is  material  for 
them  to  answer,  answering,  say  that  it  is  true  that  the  de- 
fendant Andrew  J.  Hill  did  on  the  2oth  day  of  August, 
1882  (not  on  the  2<$th,  as  charged  in  the  plaintiff's  bill), 
convey  to  the  defendant  Nancy  Hill,  his  wife,  and  on  the 
same  day  acknowledged  the  same,  and  delivered  to  the 
defendant  Nancy  Hill  the  said  deed,  together  with  the 
jM)ssession  of  the  KM)  acres  of  land  and  premises  therein 
conveyed,  which  has  been  used  and  controlled  by  the  said 
Nancy  at  all  times  since  to  the  present,  and  which  deed 
was  in  fact  made  without  any  money  consideration,  but 
wholly  for  the  love  and  affection  of  the  said  Andrew  J. 
Hill  to  the  defendant  Nancy  Hill,  and  with  no  intent  what- 
ever to  hinder,  delay,  or  defraud  the  plaintiff  or  anyone 
else  whatever:  and  these  defendants  most  positively  deny 
the  charge  in  the  plaintiff's  bill  alleging  fraud  in  any  man- 
ner in  said  conveyance,  and  demand  strict  proof  thereof  to 
sustain  any  such  charges.  And  those  defendants  further 
say  that  the  execution,  acknowledgment,  and  delivery  of 
the  said  conveyance  from  the  said  Andrew  J.  Hill  to  the 
said  Nancy  Hill  was  more*  than  eleven  years  prior  to  the 
institution  of  this  suit,  "as  well  a^  the  possession  and  con- 
trol of  the  HMMcre  tract  of  land  aforesaid,  subject  to  the 
reservations  therein  set  forth  to  Ward  and  Allen,  etc 
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"These  defendants  further  answer  and  say  that  the  pur- 
chase of  the  land  conveyed  to  the  defendant  A.  J.  Hill  by 
the  Scraggses,  of  date  10th  June,  1881,  was  made  by  the 
defendant  A.  J.  Hill  from  James  H.  Gray  in  March,  1877, 
by  virtue  of  the  contract  of  agreemeat  first  made  between 
the  plaintiff,  Scraps,  and  James  H.  Gray,  dated  loth  Sep- 
tember, 1870,  and  which  is  the  only  contract  this  defend- 
ant ever  had  any  knowledge  of  between  said  Scraps  and 
Gray;  and  these  respondents  deny  any  subsequent  con- 
tract by  said  Scraps  and  Gray  in  relation  to  the  said  land 
in  controversy,  and  fully  paid  for  in  the  exchange  of  the 
land  known  as  the  fcA.  J.  Hill  Farm  on  the  River'  in  the 
plaintiff's  bill,  and  that  the  said  Gray  and  plaintiff  derived 
the  full  benefit  of  their  said  river  farm  in  a  subsequent 
trade  with  Sylvester  Chambers,  the  purchase  of  the  H00- . 
acre  residue,  and  accepted  as  full  and  valid  consideration 
for  the  100-aere  tract  sold  to  defendant  A.  J.  Hill,  and  by 
fraud  and  connivance  by  and  between  the  said  Sylvester 
Chambers  and  plaintiff.  Scraps,  the  said  Chambers  ob- 
tained his  conveyance  fresh  from  the  plaintiff,  Seraggs, 
and  nearly  one  year  thereafter  undertook  to  withhold  from 
the  defendant  A.  J.  Hill  his  legal  title  and  connived  to- 
gether, the  plaintiff,  Seraggs,  and  said  Sylvester  Cham- 
ber*, and  made  false  representations  about  subsequent 
contracts  which  were,  as  plaintiff  represnts  in  his  bill,  in 
existence;  and  respondents  demand  proof  of  the  existence 
of  any  such  subsequent  contract  in  relation  to  timber  on 
the  4<H)-acre  tract.  And  these  defendants  most  positively 
deny  that  the  defendant  Andrew  J.  Hill  was  either  insol- 
vent, or  indebted  to  the  plaintiff  or  any  one  else,  at  the 
time  of  the  execution  of  the  deed  of  2f>th  of  August,  1882, 
from  the  defendant  Andrew  J.  Hill  to  the  defendant 
Nancy  Hill,  and,  having  fully  answered,  pray  hence  to  be 
discharged  with  their  costs.  Andrew  J.  Hill,  Nancy  Hill, 
by -Counsel.     Barrett,  Atty/' 

The  defendants  further  filed  an  amended  answer  plead- 
ing the  statute  of  limitations.  This,  however,  was  un- 
necessary, as  this  Court  has  determined  that  the  statute  of 
limitations  can  be  taken  advantage  of  by  demurrer. 
Thompson  v.  Iron  C/a,  41  W.  Va.  f>74,  (23  S.  E.  795).  No 
depositions  were  taken  in  the  case,  but  it  was  submitted 
on    bill    and   exhibits,    demurrer,    answers,    and   general 
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replication,  and  a  decree  was  entered  for  plaintiff  in 
accordance  with  his  prayer.  The  defendants  appeal,  and 
insist  that  the  decree  is  erroneous,  and  not  justified  by  the 
pleadings. 

It  is  admitted  that  the  conveyance  from  Andrew  J.  Hill 
to  his  wife  made  the  25th  day  of  August,  1882,  was  volun- 
tary, and,  if  it  had  been  attacked  within  the  five-year 
limit  fixed  by  the  statute,  might  have  been  held  void  as  to 
the  plaintiff's  debt,  if  shown  to  be  an  existing  obligation 
at  the  time  of  the  conveyance.  The  question,  therefore, 
of  the  legal  presumption  of  fraud  on  account  of  the  volun- 
tary character  of  the  conveyance  and  the  preexistence  of 
the  debt,  is  by  the  statute  entirely  eliminated  from  the 
rase,  leaving  the  only  point  for  consideration  the  alleged 
actual  fraudulent  intent  of  the  grantor,  participated  in  by 
the  grantee.  The  burden  of  establishing  such  fraud  is  on 
the  plaintiff,  though  it  may  be  inferred  from  the  facts  and 
circumstances,  if  sufficient  to  justify  such  inference. 
lieynohlx  A<lvt%r*  v.  (Jairthro/f*  Heirx^  H7  W.  Ya.  tt,  (10 
S.  k.  364). 

The  facts  and  circumstances,  as  gathered  from  the 
pleadings  and  exhibits,  are  as  follows:  On  the  25th  day 
of  August,  1882,  Andrew  J.  Hill  conveyed  the  land  in 
controversy  to  his  wife,  Nancy  Hill,  for  the  nominal  con- 
sideration of  three  hundred  dollars;  the  real  consideration 
being  merely  love  and  affection,  and  the  conveyance  pure- 
ly a  gift.  It  was  duly  admitted  to  record  on  the  26th  of 
August,  1882,  from  which  time  the  plaintiff  had  notice 
thereof.  And  the  parties  have  since  been  in  possession  of 
such  property,  as  the  property  of  the  wife.  At  and  prior 
to  the  time  of  the  execution  of  this  conveyance  there  was 
in  existence  between  the  plaintiff  and  defendant  A.  J. 
Hill  and  one  Sylvester  Chambers  the  following  unsettled 
contract:  "Article  of  agreement  made  and  entered  into 
this  the  tenth  day  of  June,  1881,  between  Samuel  Scraggs, 
of  the  first  part,  and  Sylvester  Chambers  and  A.  J.  Hill, 
of  the  second  part,  all  of  the  county  of  Boone  and  State  of 
West  Virginia,  witnesseth  :  That  the  said  second  party 
;igrees  to  stand  responsible  to  the  party  of  the  first  part 
for  the  remaining  part  which  is  against  the  land  for'non- 
paynient,  which  now  under  a  certain  contract  between  J. 
H.  Gray  and  McNeely,   on   the   Scraggs    land,    on    Camp 
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creek,  all  the  poplar  timber,  also  the  poplar  timber  on  A. 

J.  Hill  farm  on  the  river,   it  now  agreed  that  the 

on  both  places  is  to  satisfy  the  remaining  payments 

now  against  it,  is  in  contract   for  the  ,   and    if   it 

should  fail  to  satisfy  ,  the  said  Chambers  is  to  pay 

twenty-live  dollars,  and  A.  J.  Hill  the  remainder  of  the 
unsettled  part,  which  is  now  against  the  land  up  to  this 
date,  June  10th,  1881.  Witness  our  hands  and  seals. 
Sylvester  (liambers.  |  Seal.  |  A.  J.  Hill.  [Seal.  1  A.  J. 
Dolin." 

On  this  contract  plaintiff  brought  an  action  of  covenant 
in  June,  1880,  almost  four  years  after  the  alleged  fraud- 
ulent transaction  and  his  constructive  notice  thereof,  and 
after  a  legal  controversy  extending  until  the  10th  day  of 
April,  1804,  obtained  a  judgment  thereon  for  six  hundred 
dollars.  Now,  from  these  facts  alone,  which  are  hardly 
sufficient  to  justify  the  setting  aside  of  a  voluntary  con- 
veyance in  a  suit  brought  in  time,  after  the  lapse  of 
eleven  years  the  court  is  asked  to  infer  fraud.  The  only 
evidence  of  any  existing  debt  whatever  is  the  uncertain 
writing  above  set  forth.  The  writing,  on  its  face,  shows 
only  a  problematical  and  conditional  future  indebtedness, 
contingent  on  the  failure  of  another  source  of  liquidation. 

The  fact  that  a  judgment  was  obtained  on  such  writing 
almost  thirteen  years  thereafter  for  six  hundred  dollars 
can  not  be  taken  as  proof  of  the  existence  of  an  indebted- 
ness eleven  years  lief  ore,  as  against  a  grantee  in  no  wise 
connected  with  or  bound  by  the  suit.  For  such  judgment 
might  be  obtained  by  connivance,  by  failure  to  defend,  by 
loss  or  suppression  of  testimony,  or  by  other  adventitious 
circumstances  arising  during  the  intervening  period  from 
the  inception  of  the  alleged  indebtedness  to  the  date  of 
the  judgment.  And  it  has  been  well  settled  that  a  grantee 
in  a  deed  can  not  be  affected  by  the  admission  or  conduct 
of  the  grantor  after  the  conveyance.  See,  also,  Trapncll 
v.  r«// /•/////,  »7  W.  Va.  242,  (10  S.  K.  r>70).  Other  than 
the  judgment,  what  sufficient  proof  is  there  that  the  gran- 
tor was  indebted  to  any  extent,  or  to  any  person,  at  the 
time  of  the  conveyance?  Without  such  proof,  even  a  vol- 
untary conveyance  would  not  be  sot  aside  within  five 
years  after  the  making  thereof,  in  the  face  of  the  denial 
of  the  existence  of  any  indebtedness.      McCuv  v.  MvCue, 
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41  W.  Va.  151,  (23  S.  E.  689).  But,  in  addition  to  this, 
there  is  no  allegation  or  proof  that  the  grantor  was  insol- 
vent or  embarrassed  at  the  time  of  the  conveyance.  The 
insolvency,  to  affect  the  bona  fide*  of  the  conveyance*,  must 
he  coexistent  therewith,  and  not  eleven  years  afterwards, 
— a  period  sufficiently  long  to  permit  the  dissipation  of  a 
considerable  fortune.  A  husband  not  indebted  at  the 
time  has  the  right  to  make  a  gift  of  property  to  his  wife. 
lioxex.  Brown,  11  \V.  Va.  122  \  fftn/tp/ur//  v.  Spencer^  *M\ 
W.  Va.  J  I,  (14  S.  E.  410).  Nor  is  there  any  pretense  that 
the  grantee  participated  in  the  alleged  fraud,  but  this  is  a 
clear  case  iii  which  the  creditor,  having  lost  his  right  to 
attack  a  voluntary  conveyance,  attempts  to  excuse  his 
negligence  by  asserting  actual  fraud,  and  thus  escape  the 
bar  of  the  statute;  his  position  apparently  being  that  be- 
cause he  was  lulled  into  the  belief  that  the  conveyance 
was  fraudulent  by  reason  of  three  hundred  dollars  nominal 
consideration  mentioned  therein,  he  should  be  relieved 
from  the  effect  of  his  laches.  Whether  the  conveyance 
was  fraudulent  in  fact  or  law,  or  both,  he  was  given  the 
right  to  bring  his  suit  forthwith ;  and  the  mere  fact  that 
he  believed  the  conveyance  fraudulent  does  not  excuse 
him  from  the  bar  of  the  statute,  but  should  require  of  him 
much  stronger  proof  of  actual  fraud  than  otherwise.  Is  it 
not  probable  that  the  true  reason  for  his  delay  is  to  be 
found  in  a  lack  of  faith  on  his  part  in  the  integrity  of  his 
demand,  and  that  he  waited  until  it  could  be  reduced  to  a 
legal  form  before  attacking  the  conveyance,  and  thus  es- 
cape the  necessity  of  establishing  it  to  the  satisfaction  of 
a  court  of  equity,  as  against  an  innocent  third  part?  This 
case  is  fully  covered  by  J/rc  W  v.  Mr  Cue  above  cited. 
And,  as  said  in  that  case,  it  would  be  the  better  to  have 
the  statute  extended  to  all  cases  of  fraud,  rather  than  to 
have  it  frittered  away  by  a  too  narrow  and  nugatory  con- 
struction. At  least,  creditors  seeking  to  avoid  the  bar  of 
the  statute  by  pleading  actual  fraud  should  be  required  to 
render  some  good  reason  for  not  having  instituted  suit 
within  live  years  after  the  right  to  bring  the  same  accrued. 
The  most  that  this  Court  can  do,  however,  is  to  require 
satisfactory  proof  of  fraudulent  intent,  participated  in  by 
the  parties  thereto,  and  not  grant  a  decree  in  cases  of  grave 
doubt  on  mere  suspicious  inference. 
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The  plaintiff  further  insists  that,  the  debt  being  for  the 
purchase  money  unpaid,  he  has  an  implied  lien,  as  against 
his  immediate  grantor  or  his  voluntary  vendee.  He  refers 
to  some  very  venerable  authority  in  support  of  this  preten- 
sion. Such  was  the  former  doctrine  as  to  all  sales,  but  it 
has  been  entirely  abrogated  by  section  1,  chapter  75,  of 
the  ('ode,  where  a  conveyance  of  land  is  made  by  deed 
without  reservation  of  lien.  Poe  v.  Pulton,  2(>  \Y.  Va. 
(>10.  The  pleadings  ami  proofs  in  this  rase  did  not  justify 
the  decree  of  the  circuit  court.  It  will  therefore  be 
reversed  and  the  bill  dismissed. 

Branxon,  Jcdue:    (rottci/rrittf/). 

It  seems  to  me  that  the  demand  of  plaintiff  constitutes 
him  a  creditor,  under  the  chapter  on  "Fraudulent  Convey- 
ances." Section  9  chapter  74,  Code  1891,  says  any  one  is 
a  creditor  under  that  chapter  who,  but  for  the  instrument, 
could  subject  the  land  to  a  debt.  A  contingent  liability  is 
enough.  Ilutchixoi*  v.  AV////,  1  Bob.  (Va.)  l«i;  Wolf  v. 
Jf r(j tight %ffi  W.  Va.  7M  (1(5  S.  K.  797);  Bump,  Fraud. 
Con  v.  508.  Demand  on  tort  is  enough,  finer  v.  Wrif//tf% 
H  (trat.  154.  The  judgment  was  conclusive  on  Mrs.  Hill  as 
to  existence*,  validity,  and  amount  of  debt.  lieHxiiner  v. 
Fell  85  W.  Va.  15  (12  S.  K.  1078),  point  5.  But  I  do  not 
think  the  charge  of  fraud  is  established  in  full. 

Pewrxetf. 
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Smith  /•:  O'Kkkfk  ct  aL 
Submitted  January  21,  1807—  Decided  March  24,  1897. 

Kqi'TTV   .Jl'KISDK'TloN — (Jui<  tint/    Titlr — Pt/sxf  sst'on. 

Where  a  party  having  tin*  legal  title  to  a  tract  of  land  is  in 
j)OSsession  of  the  same,  he  will  he  entertained  in  a  court  of 
equity  in  a  suit  instituted  to  remove  a  cloud  from  his  title, 
(p.  17».) 

Kgl'ITY   JrHlSDK  TION  —  (}ui* fhtf/    Till* — Poxtu  hhioh. 

Where  a  portion  of  such  tract  of  land  is  included  hy  mis- 
take in  a  survey   made  under  the  direction  of  the  conimis- 
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sioncr  of  school  lauds,  and  is  sold  under  the  statute  for  the 
benefit  of  the  scliool  fund,  and  a  deed  made  to  the  purchaser 
thereof,  equity  will  take  jurisdiction  of  a  suit  brought  by  the 
owner  of  such  tract  of  land,  who  is  in  possession  of  the  same, 
f«>r  the  purpose  of  canceling  said  deed  and  removing  the  same 
as  a  cloud  upon  his  title,     (p.  179.) 

Appeal  from  (1ircuit  (1ourt,  Logan  county. 
Bill  by  Jacob  Smith  against  James  O'Keell'e  and  another. 
Decree  for  defendants,  ami  plaintill'  appeals. 

He  censed. 

Camprkll  &  HohT,  for  appellant. 

Exciusn,  Pkksidknt: 

This  was  a  suit  in  equity  brought  in  the  Circifit  Court  of 
Logan  county,  W.  Va.,  by  Jacob  Smith  against  James 
O'Keeffe  and  Samuel  Walton.  The  plaintiff  in  his  bill 
alleges:  On  the  22nd  day  of  June  in  the  year  1877,  one 
(ieorge  Hatfield  was  seised  and  possessed  in  fee  of  a  cer- 
tain tract  of  land  situated  in  said  county  of  Logan,  on 
Mates  creek,  containing  five  hundred  acres,  more  or  less, 
and  on  that  day  said  (ieorge  Hatfield,  together  with  (\ 
Varney  and  Mary,  his  wife,  and  Larkin  Varney  and  Nancy 
A.,  his  wife,  who  held  some  equitable  interest  in  a  portion 
of  said  five  hundred  acres,  conveyed  the  same  to  the 
plaintiff  by  their  deed  of  that  date,  which  was  duly  re- 
corded in  the  clerk's  office  of  the  county  court  of  said 
county  on  the  "2()th  day  of  June,  1877,  the  consideration  for 
said  conveyance  being  eight  hundred  and  sixty-five  dollars 
in  cash.  That  on  the  delivery  of  said  deed  the  plaintiff 
took  actual,  visible  possession  of  said  land  under  and  by 
virtue  of  said  deed,  and  has  ever  since  continued  in  the 
actual,  visible,  and  adverse  possession  of  the  land  as  his 
own,  and  paid  taxes  thereon.  That  one  portion  of  said 
land  had  been  granted  to  the  said  (ieorge  Hatfield  by  the 
commonwealth  of  Virginia  by  letters  patent  bearing  date 
on  the  2nd  day  of  September,  1N(U,  and  another  portion 
was  granted  Hatfield  by  a  like  patent  dated  on  the  same 
day  and  year,  each  grant  containing  three  hundred  and 
thirty-three  acres  (which  patents  were  exhibited  with  the 
hill).  Another  portion  of  said  land  was  granted  by  the 
commonwealth  of  Virginia  to  Ilerendon  Murphy  by  letters 
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patent  dated  the  30th  day  of  June,  1847,  the  original  of 
which  patent  was  also  filed  with  the  plaintiff's  bill.  That 
said  Murphy  conveyed  the  last  named  twenty-two  acres  to 
said  (leorge  Hatfield,  which  deed  was  recorded  in  the 
clerk's  office  of- Logan  county  court  in  a  deed  book,  which 
during  the  late  Civil  War  was  almost  totally  destroyed, 
and  the  record  of  said  last  named  deed  is  entirely  gone. 
That  some  time  in  the  year  1888  or  1889  one  K.  H.  Simp- 
kins,  claiming  to  have  authority  from  A.  W.  Buskirk  sur- 
veyor of  lands  in  Logan  county,  entered  upon  a  portion  of 
said  land,  and  made  a  survey  purporting  to  be  for  the 
state  of  West  Virginia,  and  described  it  as  one  hundred 
and  fifty  acres  of  school  land.  A  portion  of  it  interlocks 
with  plaintiff's  land. 

The  bill  further  alleges  that  L.  I).  Chambers,  commis- 
sioner of  school  lands  of  said  county  of  Logan,  instituted 
some  sort  of  proceedings  against  said  tract  of  one  hundred 
and  fifty  acres  in  the  circuit  court  of  said  county,  and 
asked  the  same  to  be  sold  for  the  benefit  of  the  school 
fund;  and  on  the  20th  day  of  October,  1888,  said  (liam- 
bers,  as  such  commissioner,  made  a  deed  to  one  William 
Stratton,  purporting  to  convey  said  one  hundred  and  fifty 
acres  to  him,  which  deed  was  duly  recorded  in  the  clerk's 
office  aforesaid,  and  is  signed  and  sealed  by  said  Chambers 
as  an  individual,  and  not  in  his  official  capacity  as  school 
commissioner  (a  copy  of  which  deed  was  exhibited);  that 
on  the  tttli  day  of  March,  1880,  William  Stratton  and  wife 
made  a  deed  to  James  O'Keefe  purporting  to  convey  to 
him  the  said  one  hundred  and  fifty  acres  (which  deed  was 
duly  recorded,  and  a  copy  thereof  exhibited),  aim1  the  said 
O'Keefe  and  wife  on  the  oth  day  of  March,  1889,  made  a 
deed  to  Samuel  Walton  purporting  to  convey  to  him,  inter 
«Hfiy  a  three-fourths  undivided  interest  in  said  tract  of  one 
hundred  and  fifty  acres.  And  said  bill  further  alleges: 
That  neither  at  the  time  of  said  survey  by  Simpkins,  nor 
at  any  time  before  or  since,  was  any  part  of  the  land  in 
the  boundaries  of  the  Hatfield  deed  liable  to  be  sold  for 
the  benefit  of  the  school  fund,  either  as  waste  and  unap- 
propriated lands,  or  delinquent  and  forfeited  lands;  to 
which  proceedings  on  the  part  of  the  school  commissioners 
seeking  the  sale  of  the  said  land,  plaintiff  was  not  a  party, 
and  of  which  he  had  no  notice,  and  they  therefore  are  null 
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and  void.  And  the  paper  writing  purporting  to  be  a  deed, 
and  purporting  to  convey  said  one  hundred  and  fifty  acres 
to  William  Stratton,  was  absolutely  null  and  void,  as  well 
as  the  deed  of  William  Stratton  to  James  O'Keefe  and 
Samuel  Walton.  That  said  deeds  are  a  cloud  upon  the 
plaintiff's  title,  ami,  being  in  possession  of  said  land,  he  is 
not  in  a  position  to  prosecute  an  action  of  ejectment  or 
other  suit  at  law,  and  that  his  remedy  therefore  can  be 
obtained  in  a  court  of  equity:  and  he  prays  that  said  deeds 
may  be  declared  null  and  void  so  far  as  they  purport  to 
convey  any  portion  of  the  plaintiff's  land  aforesaid,  and 
that  they  be  removed  as  clouds  upon  his  title.  The 
defendants,  James  O'Keefe  and  Samuel  Walton,  demurred 
to  the  plaintiff's  bill,  and  the  plaintiff  joined  therein, 
upon  consideration  whereof  the  same  was  overruled ;  and 
thereupon  the  said  James  O'Keefe  and  Samuel  Walton 
tendered  their  joint  answer  to  the  plaintiff's  bill,  which 
was  ordered  to  be  filed,  and  the  plaintiff  replied  generally 
thereto.  Said  defendants  in  their  answer  put  in  issue  the 
material  allegations  of  the  plaintiff's  bill.  Depositions 
were  taken  and  filed  in  the  cause  by  the  plaintiff,  and  on 
the  4th  day  of  May,  189o,  the  cause  was  finally  heard,  and 
the  bill  was  dismissed  at  the  costs  of  the  plaintiff,  without 
prejudice  to  any  suit  that  the  plaintiff  might  thereafter  be 
advised  to  bring:  and  from  this  decree  the  plaintiff  applied 
for  and  obtained  this  appeal. 

It  is  assigned  as  error  that  the  court  below  erred  in  dis- 
missing the  plaintiffs  bill,  because  the  plaintiff  had  shown 
himself  clearly  entitled  to  the  relief  sought,  being  seised 
of  the  land  by  an  indefeasible  title,  and  being  in  the  actual 
possession  thereof:  and  the  defendants'  claim  being  in- 
valid and  void,  but  constituting  a  cloud,  the  plaintiff  was 
entitled  to  have  the  same  removed.  The  question  pre- 
sented for  our  consideration  in  this  record  is  whether  a 
person  claiming  the  legal  title  to  land,  being  in  possession 
thereof,  can  maintain  a  suit  in  equity  to  remove  a  cloud 
from  his  title.  This  question  is  not  a  new  one  in  this  state, 
but  has  been  considered  by  this  Court  in  several  cases.  In 
the  case  of  Clayton  v.  Ban\  U  W.Va.  290,  (12  S.  K.  704), 
this  Court  held  that  "where  the  estate  or  title  between 
conflicting  claimants  to  land  is  legal  in  nature,  and  legal 
remedy  is  adequate,  and  one  party  has  already  recovered 
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in  ejectment  upon  his  claim,  that  party  cannot  sue  in 
equity  to  remove  the  cloud  from  his  title  arising  from  such 
adverse  claim;  the  party  suing  being  out  of  possession, 
and  the  adverse  claimant  in  possession."  The  case  we  are 
considering  differs  from  that  in  several  respects:  First, 
the  plaintiff  is  in  possession  of  the  land;  second,  the  de- 
fendants are  not  in  possession;  third,  no  action  of  eject- 
ment has  been  brought,  or  could  be  brought,  by  the  plain- 
tiff, who  is  in  possession.  In  that  case,  Braxxox,  Jtikik, 
cites  Pom.  Eq.  Jur.  Sfc  ltf<)8,  J  891),  where  the  law  is  thus 
stated:  'The  jurisdiction  of  the  courts  of  equity  to  re- 
move clouds  from  title  is  well  settled,  the  relief  being 
granted  on  the  principle,  quia  timet;  that  is,  that  the  deed 
or  other  instrument  constituting  the  cloud  may  be  used  to 
injuriously  or  vexatiously  embarrass  or  affect  a  plaintiff's 
title.  Whether  or  not  the  jurisdiction  will  be  exercised 
depends  upon  the  fact  that  the  estate  or  interest  to  be  pro- 
tected is  equitable  in  its  nature,  or  that  the  remedies  at 
law  are  inadequate  where  the  estate  or  interest  is  legal ;  a 
party  being  left  to  his  legal  remedy  where  his  estate  or  in- 
terest is  legal  in  its  nature,  and  full  and  complete  justice 
can  thereby  be  done."  In  the  case  of  Simpson  v.  Kd  mix- 
ta)*, 28  W.  Va.  (>7o,  a  suit  in  equity  was  sustained  in  which 
the  plaintiff  sought  to  set  aside  a  tax  deed,  as  a  cloud  upon 
his  title,  although  the  plaintiff  was  in  possession.  So, 
also,  in  the  case  of  l)e  (amp  v.  Car/ia/tan,  2(5  W.  Va.  889, 
this  Court,  held  that  a  court  of  equity  has  a  right  to  cancel 
a  deed  which  is  a  cloud  upon  the  title  of  one  out  of  pos- 
session. 

In  that  case,  Jonxsox,  Prksidkxt,  delivering  the  opinion 
of  the  Court,  said  :  t%lt  seems  to  me  that  in  a  case  like 
the  one  at  bar  the  remedy  is  not  so  full,  adequate,  and 
complete  at  law  as  in  equity.  The  parties  will  be  obliged 
to  rest,  if  the  court  holds  that  the  deed  sought  to  be  re- 
moved as  a  cloud  on  the  title  is  invalid  and  cancels  it;  and 
if  the  court  refuses  to  cancel,  because  the  deed  is  good 
and  valid,  they  must  also  rest,  for  in  either  case  the  ques- 
tion is  settled.  That  is  a  question  which  a  jury  cannot  be 
permitted  to  pass  upon  in  ejectment.  But  the  question  of 
jurisdiction  is  at  rest  in  West  Virginia.  We  have  repeat- 
edly taken  jurisdiction  of  such  cases,"— citing  Grianan  v. 
Edwards,  21  W.  Va.  347;  JIaymondw  Camden,  22  W.  Va. 
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180;  *S7 ///•///  v.  Fleming,  Id.  404.  This  question  was  also 
before  the  court  of  Appeals  of  Virginia  in  the  ease  of 
Carroll  v.  Brown,  28  Cirat.  791,  where  it  was  held  that  ua 
court  of  equity  has  jurisdiction  in  a  suit  brought  by  the 
owner  in  possession  to  set  aside  a  deed  which  has  been  put 
upon  record,  whereby  the  complainant's  land  has  been 
wrongfully  conveyed  to  a  purchaser  at  a  tax  sale."  The 
facts  in  this  case  are  very  similar  to  the  one  under  consid- 
eration. True,  this  Virginia  case  was  a  tax  sale,  and  the 
one  we  are  considering  was  a  sale  by  the  commissioner  of 
school  lands;  but  in  both  cases  one  hundred  and  fifty  acres 
were  surveyed,  by  mistake,  off  of  the  plaintiff's  land,  and 
a  deed  was  made  to  the  purchaser.  Burks,  J.,  in  de- 
livering the  opinion  of  the  court,  says:  uIt  is  not  to  be 
doubted  that  this  is  a  serious  injury  to  the  complainant's 
rights,  and  a  grievance  that  calls  for  redress.  What  re- 
dress is  he  entitled  to,  and  how  and  where  is  he  to  get  it? 
His  remedy,  says  the  circuit  judge  in  his  decree,  Vis 
at  law,  not  in  a  court  of  equity.'  What  remedy  has  he  at 
law?  He  is  in  possession  of  the  property,  and  cannot 
bring  ejectment  against  the  claimant  to  try  the  title,  and 
the  claimant  is  content  to  stand  off  for  the  present  and  not 
bring  an  action  against  him.  *  *  *  The  mischief 
springs  from  the  defendant's  recorded  deed.  As  long  as 
that  stands,  the  injury  must  continue.  It  is  a  cloud  that 
overshadows  the  complainant's  title,  and  materially  im- 
pairs, if  it  does  not  wholly  destroy,  its  market  value.  If 
the  defendant  will  not  release,  a  cancellation  of  the  deed 
by  judicial  authority  furnishes  the  only  adequate  relief. 
A  court  of  law*  can  not  give  this  relief,  but  a  court  of 
equity  can  and  should  give  it/'  In  the  case  of  ('lounton  v. 
Shearer,  99  Mass.  209,  it  was  held  that  "a  person  in  pos- 
session of  land,  and  taking  the  rents  and  profits,  may,  not- 
withstanding the  General  Statutes  (chapter  1**4,  gj$  49,  50), 
maintain  a  bill  in  equity  to  quiet  his  title  against  one  who, 
as  to  him.  is  dispossessed  and  disseised,  but  asserts  an  ad- 
verse title  under  a  mortgage  the  validity  of  which  is 
denied  by  the  plaintiff."  Now,  the  evidence  iii  the  case 
we  are  considering  clearly  shows  that  the  plaintiff  had 
title  from  the  commonwealth,  regularly  transmitted  to 
him,  and  that  he  was  in  uninterrupted  possession  of  the 
laud,  except  that  some  one  had  built  a  house  on  the  upper 
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end  of  the  land  (it  does  not,  however,  appear  that  it  was  a 
dwelling  house,  or  that  it  was  occupied  by  any  one) ;  that 
plaintiff's  possession  has  continued  since  the  date  of  his 
deed,  June  22,  1877,  and  that  he  has  paid  taxes  thereon 
since  that  time,  and  that  there  is  an  interlock  of  one  hun- 
dred and  fifty  acres  between  the  plaintiff's  land  and  the 
land  surveyed  by  E.  H.  Siinpkins  and  sold  by  L.  D.  Cham- 
bers, commissioner  of  school  lands  of  Logan  county,  to 
William  Stratton,  and  by  said  William  Stratton  to  James 
O'Keefe,  part  of  which  was  subsequently  conveyed  by 
James  O'Keefe  and  wife  to  defendant  Samuel  Walton; 
and  that  plaintiff  has  paid  the  taxes  on  said  land  since  it 
was  conveyed  to  him  in  1877. 

Reverting  to  the  question  of  jurisdiction,  we  find  that 
Judge  Story  says  in  his  Equity  Jurisprudence  (volume  2,  § 
694),  speaking  of  "Delivery  Tp,  Cancellation,  or  Rescis- 
sion of  Agreements,  Securities,  Deeds,  or  Other  Instru- 
ments. It  is  obvious  that  the  jurisdiction'  exercised  in 
cases  of  this  sort  is  founded  upon  the  administration  of  a 
protective  or  preventive  justice.  The  party  is  relieved 
upon  the  principle,  as  it  is  technically  called,  kquia  thnef\ 
that  is,  for  fear  that  such  agreements,  securities,  deeds,  or 
other  instruments  may  be  vexatiously  or  injuriously  used 
against  him  when  the  evidence  to  impeach  them  may  be 
lost,  or  that  they  may  throw  a  cloud  or  suspicion  over  his 
title  or  interest."  Again  the  same  author  says  (section 
7(H)) :  "But,  whatever  may  have  been  the  doubts  or  dif- 
ficulties formerly  entertained  upon  this  subject,  they 
seem  by  the  more  modern  decisions  to  be  fairly  put  at 
rest,  and  the  jurisdiction  is  now  maintained  in  the  fullest 
extent.  And  these  decisions  are  founded  on  the  true 
principles  of  equity  jurisprudence,  which  is  not  merely 
remedial,  but  is  also  preventive  of  injustice.  If  an  instru- 
ment ought  not  to  be  used  or  enforced,  it  is  against  con- 
science for  the  party  holding  it  to  retain  it,  since 
he  can  only  retain  it  for  some  sinister  purpose. 
*  *  *  If  it  is  a  deed  purporting  to  convey 
lands  or  '  other  hereditaments,  its  existence  in  an  un- 
canceled state  necessarily  has  a  tendency  to  throw  a  cloud 
over  the  title."  And  in  the  note  it  is  said:  "To  remove 
a  cloud  upon  plaintiff's  title  to  land,  the  plaintiff  must, 
under  the  common  statutes,  when  suing  upon  a  legal  title, 
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show  that  he  is  in  possession,  or  that  the  land  is  vacant; 
for  it  is  said,  if  the  defendant  or  another  is  in  possession, 
the  plaintiff1  has  a  remedy  at  law,  by  ejectment  or  by  writ 
of  entry," — citing  numerous  authorities. 

Cooler,  in  his  valuable  work  on  Taxation  (page  »44), 
under  the  head  of  "Quieting  Title  After  a  Sale,"  states 
the  law  upon  this  question  as  follows:  "If  land  has  been 
actually  sold  and  conveyed  for  a  tax,  the  original  owner 
remaining  in  possession  may  have  the  validity  of  the  sale 
tested  by  a  bill  in  equity  filed  for  the  purpose  of  quieting 
his  title.  This  is  the  general  rule.  Courts  of  law  cannot 
give  him  relief  in  such  a  case,  as  he  cannot  bring  eject- 
ment, being  himself  in  possession,  and  no  other  form  of 
action  is  given  by  the  common  law  for  such  a  case."  And 
again  this  Court,  in  the  case  of  Moore  v.  3/cXttff,  41  W. 
Va.  685  (24  S.  E.  682),  held  that  equity  will  exercise 
jurisdiction  to  remove  a  cloud  resting  upon  title  to  real 
estate  where  complainant,  though  having  legal  title,  is  in 
actual  possession.  It  will  not  exercise  such  jurisdiction 
where  complainant  has  legal,  and  is  not  in  actual  posses- 
sion, no  matter  whether  his  adversary  is  in  or  out  of  actual 
possession. 

The  law  upon  this  question  seems  to  be  so  well  and 
definitely  settled  that  my  conclusion  is  that  the  court  erred 
in  dismissing  the  plaintiff's  bill.  Applying  the  law  as 
above  quoted  to  the  facts  established  by  the  testimony,  the 
decree  complained  of  must  be  reversed;  and,  this  Court 
proceeding  to  enter  such  decree  as  should  have  been  ren- 
dered by  the  court  below,  the  deeds  of  the  defendants  are 
canceled  and  removed  as  a  cloud  upon  plaintiff's  title, 
with  costs  to  plaintiff. 

lie versed. 
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CHARLESTON. 

State  v.  Bowyer. 
Submitted  January  19,  1897— Decided  March  24,  1897. 

Criminal  Law — Appeal — Xew  Trial —  Verdict. 

Case  in   which  new  trial    denied.     Force   of  verdict  dis- 
cussed,    (p.  182.) 

Error  to  Circuit  Court,  Mason  county. 

Bowyer  was  convicted  of  burglary  and  brings  error. 

Affirmed. 

C.  E.  Hogg  and  J.  B.  Menager  for  plaintiff  in  error. 

T.  S.  Riley,  Attorney  General,  for  the  state. 

Brannon,  Judge  : 

Nibert,  Dewitt,  and  Bowyer  were  sentenced  to  the  pen- 
itentiary for  burglary,  and  Bowyer  took  this  writ  of  error. 
The  sole  question  presented  to  us  is  whether  the  court 
ought  to  have  set  aside  the  verdict,  as  not  warranted  by 
the  evidence.  Three  men  broke  and  entered  the  dwelling 
house  of  James  Dewitt,  a  little  after  dark,  and,  forcing 
him  to  show  where  he  had  his  money,  took  from  his  trunk 
two  hundred  dollars.  James  Dewitt  and  his  sister,  the 
only  persons  at  the  house,  identified  Nibert  and  Dewitt, 
but  did  not  recognize  the  third  man.  They  say  he  was  to 
them  a  stranger.  Bowyer  was  from  Ohio  recently  before, 
while  Nibert  and  Dewitt  lived  in  the  neighborhood. 
Bowyer  was  at  NiberCs  house  all  that  night.  All  three 
were  there  together.  That  is  unquestioned.  A  very  short 
time  before  the  act,  Bowyer  stated  to  one  Gardiner  that 
he  had  spent  what  money  he  had,  and  wanted  to  borrow 
two  dollars  and  pawn  his  coat  for  it.  A  witness  stated 
that,  a  couple  of  days  afterwards,  Bowyer  showed  her  a 
twenty-dollar  gold  piece,  two  two-dollar  bills,  and  a  ten- 
dollar  bill.  A  twenty-dollar  gold  piece  was  among  the 
money  taken  from  Dewitt  by  the  burglars.  Bowyer  ad- 
mits showing  the  gold  piece,  but  equivocates  as  to  the  other 
monev.     When  asked  if  he  showed  the  money,  instead  of 
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answering,  he  says,  "I  was  with  Al  Xibert  and  Wils  Uewitt 
all  the  time  during  the  night  of  the  robbery.  We  were 
together  all  night,  at  Al  Xibert's.  I  don't  recollect  that  I 
had  but  a  twenty-dollar  piece."  He  did  not  live  with 
Xibert.  A  short  time  after  the  burglary,  Bowyer  borrowed 
a  gun,  and  deposited  ten  dollars  as  security  for  its  return. 
Where  did  he  get  this  money?  He  said  he  had  been  work- 
ing in  Ohio,  but  for  whom  he  does  not  say.  He  says  he  had 
some  of  Mrs.  Dewitt's  money,  but  she  is  not  produced. 
His  brother  says  he  worked  in  Ohio  before  coining  to  this 
state,  but  does  not  say  for  whom,  or  how  he  knew  he  had 
money.  On  the  Sunday  of  the  offense,  as  a  witness  stated, 
Bowyer  had  a  long  beard,  and  went  to  Gallipolis  on  Mon- 
day, and  on  Tuesday  this  witness  says  he  was  clean  shaven. 
Bowyer  was  asked  by  his  counsel  if  he  had  a  beard  on  at 
the  time  of  the  offense,  and  he  answered  equivocally,  "I 
was  clean  shaved,  I  think,"  and,  being  asked  when  he 
shaved,  said,  uIt  might  have  been  a  week  or  so;  I  don't 
remember  just  exactly."  Being  asked  if  he  had  a  beard 
an  inch  long  on  the  next  day  after  the  robbery,  he  said, 
fctXo,  sir,  not  that  long;  I  am  satisfied  it  was  not  that 
long."  He  denied  being  shaven  on  Tuesday,  saying  he 
shaved  the  last  of  the  week,  thus  denying  the  statement  of 
his  relative,  Lillie  Leach,  who  stayed  at  the  same  house  with 
him.  A  hat  was  dropped  by  Nibert  on  the  occasion  of  the 
robbery  in  the  yard.  Bowyer  offered  a  witness  a  quarter 
to  go  to  the  house  of  James  Dewitt,  and  get  it;  told  him 
just  to  go  right  in,  and  get  it,  and  come  right  out. 

This  evidence  was  before  the  jury,  tending  to  connect 
him  with  the  art.  By  no  means  can  it  be  said  that  the 
case  was  without  some  evidence  to  inculpate  Bowyer.  It 
is  not  worth  while  to  cite  authority  for  the  proposition 
that,  where  there  is  evidence  tending  to  criminate,  the 
jury  is  almost  uncontrollably  the  judge  of  its  force  and 
weight,  and  of  the  proper  inferences  from  the  facts  proven. 
But  this  was  not  all  the  evidence.  The  witnesses  were 
face  to  face  before  the  judge  and  jury.  The  prisoner  was 
before  them.  They  saw  him  in  the  ordeal  of  examination. 
They  scrutized  his  countenance,  his  demeanor,  his  words, 
his  tone.  They  were  to  judge  of  his  veracity.  They  dis- 
credited his  denial  of  guilt.  They  saw  and  heard  all  the 
witnesses,  all  the  circumstances  of  the  trial, — often  silent, 
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but  potential,  evidence  of  the  real  truth.  That  judge  and 
those  jurors  would  average  with  us,  had  we  been  present, 
in  capacity  to  judge  of  evidence;  and  as  we  have  nothing 
of  the  actual  appearance  of  the  trial,  and  only  the  evidence 
in  cold  type,  they  are  vastly  more  competent  than  we  to 
pass  safe  judgment  upon  the  facts.  We  are  not  a  jury. 
We  have  power — mere  power — to  discredit  verdicts:  but 
we  must  be  cautious  in  so  doing. 

Why  have  juries,  if  appellate  judges  are  to  go  into  the 
business  of  weighing  evidence  as  if  by  the  ounce  and 
pound?  We  ought  not  to  do  this.  It  is  an  abuse  of 
power,  and  a  misconception  of  our  functions  and  of 
the  jury  function.  The  jury  institution  is  sacred  under 
our  Constitution,  and  a  verdict  is  to  be  highly  re- 
spected. In  long  experience,  I  must  say  that,  as  a 
general  thing,  they  evince  good  sense  and  do  justice. 
From  the  frequency  of  requests  to  us  to  set  aside  verdicts, 
it  seems  to  be  thought  that  we  can  and  will  do  so  merely 
because  we  would  not  have  found,  judging  from  type, 
the  same  verdict ;  but  such  is  not  the  rule,  though  in- 
stances deviating  from  these  principles  may  be  found,  and 
I  am  very  much  averse  to  looseness  in  this  matter  on  the 
part  of  appellate  courts.  And  then,  too,  we  must  not  for- 
get that  a  learned  and  experienced  judge  approved  the  ver- 
dict, after  witnessing  the  trial ;  and  his  opinion  is  entitled 
to  great  respect  in  an  appellate  court.  State  v.  Hunter* 
H7  W.  Va.  744,  (17  S.  E.  ml).  We  must  be  careful  lest 
we  set  ourselves  up  as  judge  and  jury  present  at  the  trial, 
and  usurp  their  functions.  We  must  affirm  the  judgment. 
Gilmer  v.  Sydenstrieker,  42  W.  Va.  57  (2iS.  E.  r>«0.) 

Affirmed. 


\%M  CHARLESTON. 

State  v.  Watts. 
Submitted  January  22,  1897— Decided  March  24,  1897. 

Intoxicating  Liquors — Indictmmt — Prrarription  of  Physician. 

Indictment  against  physician  for  issuing  proscription  under 

sections  (5  and  7,  chapter  H2,  of  th<»  Code,  to  aid  druggists  in 

violation  of  provisions  of  said  chapter,  held  sufficient,    (p.  185.) 
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Error  to  Circuit  Court,  Wayne  county. 

Alvis  Watts  was  indicted  for  issuing  prescriptions  to  aid 
druggists  to  violate  the  liquor  law,  and  brings  error. 
From  a  judgment  sustaining  the  demurrer  to  the  com- 
plaint the  state  brings  error. 

Reversed. 

T.  S.  Riley,  Attorney  General,  for  the  State. 

McWhorter  Judge  : 

Alvis  Watts  was  indicted  in  rhe  Circuit  Court  of  Wayne 
county  on  the  530th  day  of  January,  1896,  which  indictment 
is  as  follows:  "State  of  West  Virginia,  Wayne  county, 
to  wit :  The  grand  jurors  of  the  State  of  West  Virginia  in 
and  for  the  body  of  the  county  of  Wayne,  impaneled  and 
sworn  in  the  Circuit  Court  of  said  county,  and  now  attend- 
ing said  court  upon  their  oaths,  present  that  Alvis  Watts, 
a  practicing  physician,  in  said  county,  on  the  1st  day  of 
January,  1896,  for  the  purpose  of  aiding  one  Fitzhue 
Stephens,  a  licensed  druggist  doing  business  as  such  in 
said  county,  in  violating  chapter  82  of  the  Code  of  West 
Virginia,  in  the  unlawful  sale  of  spirituous  liquors,  did 
unlawfully  give  one  G.  W.  Fry  a  written  prescription  for 
spirituous  liquors,  specifying  therein  the  said  G.  W.  Fry 
as  the  person  to  whom  said  liquors  were  to  be  furnished  by 
said  Fitzhue  Stephens,  druggist,  together  with  the  kind 
and  quantity  of  liquors  to  be  so  furnished,  and  did  in  said 
prescription  falsely,  knowingly,  and  unlawfully  state  that 
said  spirituous  liquors  so  prescribed  were  absolutely 
necessary  as  a  medicine,  and  not  to  be  used  as  a  beverage; 
he,  the  said  Alvis  Watts,  then  and  there  well  knowing  that 
said  spirituous  liquors  so  prescribed  for  the  said  G.  W. 
Fry  were  not  absolutely  necessary  as  a  medicine  for  the 
said  G.  W.  Fry,  and  were  to  be  used  by  him  as  a  beverage, 
against  the  peace  and  dignity  of  the  State.  Found  at  the 
January  term,  1896,  of  said  court,  upon  the  information  of 
G.  W.  Fry,  sworn  in  open  court,  and  sent  before  the 
grand  jury  to  give  evidence  before  that  body," — to  which 
indictment  the  defendant  appeared  and  demurred,  which 
demurrer  the  court  sustained  on  the  26th  day  of  May, 
1896,  and  discharged  the  defendant,  from  which  judgment 
the  State  was  allowed  from  this  Court  a  writ  of  error. 
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The  indictment  was  made  under  that  clause  of  section  6, 
chapter  #2,  of  the  Code,  which  provides  that  "no  sale  of 
alcohol,  except  for  mechanical  or  scientific  purposes, 
spirituous  liquors  or  wine  shall  he  made  by  any  druggist 
under  the  provisions  of  this  chapter,  except  upon  the 
written  prescription  of  a  practicing  physician  in  good 
standing  in  his  profession,  and  not  of  intemperate  habits, 
specifying  the  name  of  the  person  and  the  kind  and  quan- 
tity of  liquors  to  be  furnished  him,  and  stating  that  such 
liquors,  so  prescribed,  are  absolutely  necessary  as  a  medi- 
cine for  such  person,  and  are  not  to  be  used  as  a  beverage, 
and  not  more  than  one  sale  shall  be  made  upon  the  same 
prescription"  ;  and  of  the  tirst  clause  of  the  succeeding  sec- 
tion, which  says:  "If  any  physician  shall,  for  the  purpose 
of  aiding  a  druggist  or  other  person  in  the  violation  of  any 
of  the  provisions  of  this  chapter,  or  otherwise,  give  such 
prescription  and  make  such  statement  falsely,  he  shall  be 
guilty  of  a  misdemeanor  and  lined  not  less  than  fifty  nor 
more  than  two  hundred  dollars/*  In  State  v.  Iiffi\  1<*  W. 
Va.  794,  this  Court  held  that  in  an  indictment  for  a  statu- 
tory offense  it  is  generally  proper  and  safest  to  describe 
the  offense  in  the  very  terms  used  by  the  statute  for  that 
purpose;  and  further  it  held  that,  "if  the  words  of  the 
statute  are  not  employed,  other  words  clearly  equivalent 
must  be  used,  so  as  to  bring  the  offense  charged  within  the 
provisions  and  limitations  of  the  statute  defining  or  cre- 
ating it." 

The  attorney  for  defendant  does  not  point  out  any  par- 
ticular grounds  of  demurrer.  I  have  carefully  compared 
the  indictment  with  the  statute  under  which  it  is  drawn. 
The  only  point  which  I  can  conceive  could  be  raised  as  to 
the  sufficiency  of  the  indictment  is  in  laying  the  venue, 
which  is  as  follows:  The  grand  jurors  "upon  their  oaths 
present  that  Alvis  Watts,  a  practicing  physician,  in  said 
county,  on  the  1st  day  of  January,  189(>,  for  the  purpose  of 
aiding  one  Fitzhue  Stephens,  a  licensed  druggist  doing 
business  as  such  in  said  county,  in  violating  chapter  H2 
of  the  ('ode  of  West  Virginia,  in  the  unlawful  sale  of 
spirituous  liquors,  did  unlawfully  give/'  etc.  If  it  be  con- 
tended that  the  words  *kin  said  county/'  after  the  word 
"physician/1  are  merely  descriptive  of  the  person,  then  they 
are  mere  surplusage,  and  mean  nothing;  if  used  to  lay  the 
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venue,  they  make  complete  sense,  and  show  that  said  phy- 
sician, on  the  day  mentioned,  did  do  the  act  in  said  county 
in  said  indictment  charged.  There  are  two  or  three  other 
ways  in  which  it  might  have  been  stated  with  equal,  but 
no  more,  certainty,  yet  probably  with  a  little  more  elegance 
of  diction.  For  instance,  "that  Alvis  Watts,  a  physician, 
did,  on  the  1st  day  of  January.  1896,  in  the  county  afore- 
said, unlawfully,  for  the  purpose, "  eU\,  or  "that  Alvis 
Watts,  a  physician,  on  the  1st  day  of  January,  1896,  did, 
in  the  county  aforesaid,  unlawfully,  for  the  purpose,"  etc. 
If  the  words  "practicing"  and  "physician"  had  been  trans- 
posed in  the  indictment  so  as  to  read,  "that  Alvis  Watts, 
a  physician  practicing  in  said  county,"  the  indictment 
would  have  been  clearly  bad,  because  the  words  "in  said 
county"  would  have  qualified  the  word  "practicing"  by 
showing  where  it  was  done.  If  it  had  been  intended  to  be 
descriptive  of  the  person,  the  preposition  "of"  would  have 
been  used  instead  of  "in,"  so  ft  would  have  read  "a  prac- 
ticing physician  of  said  county,"  in  which  case  the  indict- 
ment would  have  been  bad.  I  am  of  the  opinion  that  the 
indictment  is  sufficient  under  the  statute.  Therefore  the 
judment  of  the  circuit  court  is  reversed,  and  the  case  re- 
manded for  further  proceedings  to  be  had  therein. 

Reversed. 


CHARLESTON. 


Submitted  January  25,  1897— Decided  March  24,  1897. 

Justice  of  the  Peace—  Certiorari— New  Trial 

Where  a  justice  renders  judgment  on  a  verdict  on  one  day, 
and  the  next  day  a  motion  for  a  new  trial  is  made  and  over- 
ruled, the  ten  days  allowed  for  a  certiorari  begins  to  run  on 
the  latter  day.     (p.  188.) 

Justice  of  the   Peace— Xew    Trial— Suspension  of  Judg- 
ment. 

A  motion  for  a  new  trial  suspends  the  finality  of  a  judg- 
ment already  entered,  until  the  date  of  the  denial  of  the  new 
trial,  for  the  purposes  or  limitation  of  writ  of  error,     (p.  187.) 
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3.    Justice  of  the  Peace — Oath  of  J uri/—  Verdict. 

Where  a  summons  before  a  justice  demands  judgment  for  a 
fixed  sum  for  money  due  on  contract,  and  a  jury,  demanded 
by  defendant,  is  sworn  to  try  all  matters  of  difference  be- 
tween the  plaintiff  and  defendant,  and  a  true  verdict  given 
according  to  the  evidence,  the  verdict  will  not  be  set  aside 
only  because  after  such  oath,  and  before  evidence  given,  the 
plaintiff  states  his  cause  of  action.  The  oath  relates  to  all 
matters  of  fact  involved  in  the  case,  though  the  complaint 
was  stated  or  filed  after  the  oath.     (p.  188.) 

Error  to  Circuit  Court,  Mercer  county. 

Action  by  Straley  &  Co.  against  one  Payne.  Judgment 
for  plaintiff's  before  a  justice  reversed  on  certiorari  *  and 
plaintiff's  bring  error. 

Reversed. 

Johnston  <St  Hale  for  plaintiffs  in  error. 
High  (f.  Woods  for  defendant  in  error. 
Brannon,  JrnoE : 

Straley  &  Co.  recovered  a  judgment  against  Payne  be- 
fore a  justice  on  a  demand  under  contract,  upon  a  verdict 
of  a  jury,  and  Payne  sued  out  a  writ  of  certiorari^  and 
upon  it  the  Circuit  Court  reversed  the  judgment  of  the 
justice,  and  set  aside  the  verdict;  and  Straley  A:  Co. 
obtained  from  this  Court  a  writ  of  error. 

The  first  point  made  by  the  plaintiff's  in  error  is  that  the 
writ  of  certiorari  was  sued  out  later  than  ten  days  from 
the  date  of  the  judgment.  The  verdict  was  returned  on  the 
11th  day  of  June,  and  on  that  day  the  justice  entered 
judgment  on  it.  On  the  next  day  the  defendant  asked  a 
new  trial,  and  the  justice  overruled  his  motion.  Shall  we 
commence  counting  the  ten  days'  limiting  a  writ  of 
certiorari  from  the  11th  or  the  12th  of  June?  First,  let  us 
look  at  our  statute  law.  Section  114,  chapter  50,  Code 
1891,  provides  that  in  specific  cases  judgment  shall  be  en- 
tered without  delay  after  the  trial,  but  that  in  other 
cases  judgment  shall  be  entered  within  twenty-four 
hours  after  the  trial.  Section  91  gives  the  party 
twenty-four  hours  after  the  return  of  a  verdict  to  move 
for  a  new  trial.  It  might  be  said,  under  these  pro- 
visions,   that    judgment   ought   not    to   be   entered    uutil 
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the  expiration  of  the  twenty-four  hours;  hut  it  can  he 
plausibly  said  that,  when  there  is  such  motion  for  a 
new  trial,  the  date  of  the  judgment,  for  the  purposes  of 
appeal,  is  after  final  action  on  it.  It  requires  a  final 
judgment  to  warrant  an  appeal  or  certiorari.  Till  then 
the  matter  has  not  passed  from  the  power  of  the  court.  I 
think  the  law,  outside  of  any  statute,  is  properly  stated  in 
Elliott,  App.  Proe.  &  119,  to  the  effect  that  the  right  of  ap- 
peal, as  a  general  rule,  dates  from  the  time  that  a  com- 
plete judgment  is  rendered  and  recorded,  and  that  where 
a  motion  in  arrest,  or  a  venire  rfe  aoro,  or  for  a  new  trial, 
remains  undisposed  of,  there  is  no  right  of  appeal,  and 
where  the  court  decides  to  reconsider  its  judgment  the 
right  of  appeal  dates  from  the  ultimate  judgment,  and,  on 
the  same  principle,  that  where  there  is  a  pending  motion 
for  a  new  trial  the  right  of  appeal  does  not  mature  until 
there  is  a  ruling  denying  the  motion.  I  would  say  that,  if 
the  party  enters  such  motion,  he  could  not  appeal  until  it 
was  decided  against  him;  and  that  would  seem  to  be 
mutually  operative  on  both  sides, "and  to  be  a  test  decisive 
of  the  question.  2  Enc.  PI.  &  Prac.  187;  Hull  road  Co.  v. 
Doane,  105  Ind.  98,  (4  N.  E.  419). 

In  Brorkettx.  Broekett,  2  How.  (l\  S.)  288,  it  was  held 
that  a  petition  filed  for  a  rehearing  during  the  term,  and 
entertained  by  the  court,  suspended  the  decree  until  it 
was  disposed  of,  and  that  an  appeal  dates  from  the  order 
denying  the  rehearing.  So,  in  Jfetap/u'xx.  Broini,  94  l\  S. 
715:  "It  is  the  uniform  practice  in  this  State  to  enter 
judgment  at  once,  in  the  Circuit  Court,  upon  the  verdict  of 
a  jury  or  a  finding  of  the  court.  For  many  purposes  the 
judgment  is  a  final  judgment,  from  the  date  of  its  entry. 
Questions  of  interest  and  limitation  are  determined  by 
that  date,  yet  the  right  of  appeal  does  not  exist  until  a 
motion  for  a  new  trial,  if  filed,  is  finally  overruled,  and 
may  be  then  exercised,  although  this  is  done  at  a  subse- 
quent term.  As  long  as  the  county  court  treated  this 
matter  as  still  pending  before  it,  the  respondent  had  no 
right  to  assume  that  its  judgment  was  final.  When  it 
finally  disposed  of  the  matter,  he  could  exercise  his  right 
of  appeal,  even  though  its  former  determination  was  in 
the  nature  of  a  final  judgment.  Botjax  v.  (aJdtrell  Co.* 
28  Mo.  586,  leaves  no  doubt  on  that   point/'     Lake  nan  v. 
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Railroad  fb.,  86  Mo.  App.  862;  Kr  parte  Loire,  20  Ala. 
380.  So  the  certiorari  was  taken  in  time,  as  time  does  not 
commence  to  run  against  it  until  the  12th  day  of  June,  and 
it  was  sued  out  on  the  22d. 

This  brings  us  to  the  question  whether  the  circuit  court 
is  justified  in  setting  aside  the  judgment  of  the  justice 
and  granting  a  new  trial.  The  grounds  stated  to  sustain 
that  reversal  are  two:  First,  it  is  said  that  the  justice 
failed  to  enter  upon  his  docket  the  amount  of  money 
t-laimed  by  the  plaintiff.  Section  178,  chapter  50,  Code 
1891,  does  direct  that  the  justice  shall  enter  in  his  docket 
the  amount  of  money  which  the  plaintiff  demands,  but  this 
is  merely  directory,  and  its  omission  cannot  be  cause  for 
reversal;  certainly  not  when,  as  in  this  case,  the  summons 
served  upon  the  defendant  definitely  states  the  amount  of 
the  claim,  and  the  docket  entry  of  a  later  day  (the  day 
when  the  trial  took  place,  and  before  the  verdict)  states 
the  amount  of  the  plaintiff's  claim  very  definitely.  The 
second  point  made  to  justify  the  reversal  of  the  judgment 
is  that  the  statute  requires  a  complaint,  in  writing  or 
orally,  before  there  can  be  a  trial,  and  that  the  justice 
erred  in  swearing  the  jury  before  issue,  as  there  could  be 
no  issue  until  the  complaint,  written  or  oral,  had  been 
made  by  the  plaintiff*.  This  is  very  technical,  under  the 
record  in  this  case.  The  summons  made  a  demand  for  a 
specific  sum  of  money  due  by  contract,  and  by  demanding 
a  jury  the  defendant  controverted  that  claim,  and  the  jury 
was  sworn  by  the  justice  to  well  and  truly  try  the  matters 
in  difference  between  the  plaintiff  and  defendant;  and  im- 
mediately after  this  statement  in  the  docket  it  is  stated 
that  uat  the  time  of  the  trial  of  this  case,  and  before  any 
evidence  was  introduced  before  the  jury,  the  plaintiffs 
made  their  complaint  orally"  (definitely  specifying  the 
cause  of  action).  Now,  we  cannot  say  certainly  that  this 
statement  of  the  cause  of  action  was  after  the  swearing  of 
the  jury;  but,  if  it  were,  would  not  that  oath  apply  to  the 
cause  of  action  thus  stated,  whether  it  was  stated  after  or 
before  the  administration  of  the  oath?  It  would  certainly 
apply  to  the  summons.  It  is  true  that  Kufner  v.  /////,  21 
W.  Va.  152,  decides  that  a  verdict  of  a  jury  in  a  court  of 
record,  without  issue,  is  irregular;  but  does  it  decide  that 
a  verdict  shall  be  set  aside,  as  without  an  issue,  simply  be- 
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cause  that  issue  was  entered  after  the  swearing  of  the  jury 
to  try  it,  when  the  oath  suited  the  character  of  the  issue? 
The  court  has  not  gone  that  far.  This  oath,  whenever  ad* 
ministered,  was  broad  enough  to  cover  the  matter  presented 
by  this  oral  complaint.  There  are  no  formal  issues  before 
justices,  and  great  liberality  is  allowed  to  cure  unsubstan- 
tial irregularities  in  their  procedure.  I  do  not  think  this 
doctrine,  at  any  rate,  applies  to  proceedings  before  justices, 
as  I  state  in  the  case  of  Simpkin*  v.  White,  4#  W.  Va. 
200(27  8.  E.  861). 

No  other  error  is  specified  against  the  judgment  of  the 
justice.  We  therefore  reverse  the  judgment  of  the  circuit 
rourt  and  affirm  the  judgment  of  the  justice. 

Reversed. 


CHARLESTON. 

Sweetland  et  al.  r.  Porter.  Sheriff,  et  al. 

Submitted  January  21,  1897— Decided  March  24,  1897.  . 

1.  Actions—  Parti*  h. 

A  party  cannot  be  both  plaintiff  and  defendant  in  an  action 
at  law.     (p.  190.) 

2.  Pa  KTIKS— Identity  of  Name— Identity  of  Pemon. 

The  identity  of  name  of  a  plaintiff  and  a  defendant,  in  the 
absence  of  proof  to  the  contrary,  is  presumption  of  identity 
of  person,     (p.  UK).) 

Error  to  Circuit  Court,  Lincoln  county. 

Action  by  the  State  of  West  Virginia,  for  the  use  of  L. 
A.  Sweetland  and  J.  S.  Sweetland,  partners  as  Sweetland 
Bros.,  against  J.  D.  Porter,  J.  S.  Sweetland,  and  others. 
Demurrer  to  the  declaration  sustained,  and  plaintiffs  bring 
error. 

Affirmed. 

J.  E.  Chilton,  for  plaintiffs  in  error. 

Campbell  4i  Holt,  for  defendants  in  error. 
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McWhorter,  Jidoe: 

•  This  was  an  action  of  debt  on  sheriff's  official  bond, 
brought  in  the  Circuit  Court  of  Lincoln  county,  August  19, 
1898,  in  the  name  of  the  State  of  West  Virginia,  for  the 
use  and  benefit  of  L.  A.  Sweetland  and  J.  S.  Sweetland, 
partners  as  Sweetland  Bros.,  against  J.  I).  Porter,  late 
sheriff  of  Lincoln  county,  and  his  sureties,  J.  S.  Sweetland 
being  one  of  said  sureties  and  a  defendant  to  the  action. 
Defendants  appeared  and  demurred  to  the  declaration, 
and  each  assignment  of  breach  therein,  which,  being 
argued,  was  sustained  by  the  court  on  the  29th  day  of 
August,  1895;  and  the  court,  being  of  the  opinion  that  the 
declaration  could  not  be  amended,  dismissed  plaintiffs' 
action,  with  costs,  but  without  prejudice  to  any  new 
action  the  plaintiffs  might  be  advised  to  bring,  from 
which  judgment  a  writ  of  error  from  this  Court  was 
allowed  the  plaintiffs. 

The  assignment  of  error  is  uthat  said  declaration  stated 
a  good  and  sufficient  cause  of  action  against  the  defend- 
ants, and  there  were  no  grounds  upon  which  to  suitain  a 
demurrer  to  said  declaration  and  dismiss  the  action."  No 
proposition  seems  to  be  better  settled  than  that  a  party 
can  not  be  both  plaintiff  and  defendant  in  an  action  at 
law.  In  the  writ  J.  S.  Sweetland  is  named  as  plaintiff 
and  J.  S.  Sweetland  as  defendant.  In  the  declaration 
John  S.  Sweetland  is  named  as  plaintiff  and  J.  S.  Sweet- 
land as  defendant.  In  the  absence  of  proof  to  the  con- 
trary, the  presumption  must  be  that  the  plaintiff  John  S. 
Sweetland  in  the  declaration  is  the  identical  person 
named  by  initials,  only,  in  the  writ  as  plaintiff,  and  that 
the  defendant  J.  S.  Sweetland  is  identical  with  the  plain- 
tiff J.  S.  Sweetland.  Tawnier  v.  Barrett,  21  \V.  Va.  65G, 
(>89.  In  Pearxon  v.  Xvnhti*  1  Dew  81(5,  Judge  Henderson, 
in  delivering  the  opinion  of  the  court,  says:  UA  suit  at 
law  is  a  contest  between  two  parties  in  a  court  of  justice, 
the  one  seeking,  and  the  other  withholding,  the  thing  in 
contest.  The  same  individual  cannot  be  at  the  same  time 
both  the  person  seeking  and  the  person  withholding,  for 
it  involves  an  absurdity  that  a  person  should  seek  from 
himself  or  withhold  from  himself.  *  *  *  When  adver- 
sary rights  as  creditor  and  executor,  or  debtor  and  execu- 
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tor,  meet  in  the  same  individual,  the  law  considers  the 
contest  as  settled,  at  least  so  long  as  the  union  exists.  As 
soon,  therefore,  as  it  appears  to  the  court  that  the  same 
individual  is  both  plaintiff  and  defendant,  any  judgment 
entered  up  in  the  cause  is,  to  say  the  least,  erroneous,  and 
should  be  reversed. ?'  See,  also  Kaufman  v.  Wright,  6 
Pick,  81  ft.  The  judgment  of  the  Circuit  Court  is  affirmed, 
with  costs  to  the  appellees. 

Affirmed, 


CHARLESTON. 
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Davis  v.  Trump  et  al. 
Submitted  January  25,  1897 — Decided  March  27,  1897. 

1.  Rks  Adjcoicata— Pleading — Question  for  Court. 

A  plea  of  former  judgment  on  the  same  cause  of  action  in 
bar  of  the  plaintiff's  suit,  replied  to  by  uNo  such  judgment," 
should  be  tried  by  the  court  by  an  examination  and  inspec- 
tion of  the  record,  and  it  is  improper  to  submit  the  same  to  a 
jury.     (p.  192.) 

2.  Justice  of  the  Peace— Justice's    Docket— Entry  of  Judg- 

ment. 

By  section  180,  chapter  50,  Code,  all  formalities  in  the  en- 
tries of  a  justice's  judgment  are  dispensed  with,  and  the 
game  is  sufficient  if  the  truth  be  stated  so  a,s  to  be  intelli- 
gible,    (p.  195.) 

3.  Res  Adjcdicata— Form  of  Judgment. 

Where  the  plaintiff  already  has  an  intelligible  judgment, 
though  defective  in  form  and  grammar,  against  the  same 
parties  on  the  same  cause  of  action,  he  is  precluded  thereby 
from  instituting  another  suit  therefor  before  another  justice, 
or  in  court,     (p.  195.) 

Error  to  Circuit  Court,  Raleigh  county. 
Action  by  Albert   Davis  against  R.  0.  Trump  and  H.  S. 
Morris.  Judgment  for  plaintiff,  and  defendants  bring  error. 

Reveraed. 
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James  H.  McGinxis  and  John  W.  McCreery,  for  plaintiffs 
in  error. 

A.  P.  Farley,  for  defendant  in  error. 
Dent,  Jtdoe  : 

Writ  of  error  to  the  judgment  of  the  Circuit  Court  of 
Raleigh  county  in  favor  of  Albert  Davis  against  K.  (i. 
Trump  and  H.  S.  Morris  for  the  sum  of  one  hundred  and 
twenty-four  dollars,  interest,  and  costs.  The  facts  are  as 
follows:  On  the  23d  day  of  December,  1893,  plaintiff' 
brought  suit  against  the  defendants  before  A.  W.  Warden, 
a  justice  of  Raleigh  county,  for  the  sum  of  two  hundred 
dollars,  evidenced  by  note.  Defendants  appeared,  and 
entered  three  pleas, — nil  debet,  former  judgment  on  same 
note,  and  release  of  R.  (J.  Trump,  surety,  by  the  acts  and 
negligence  of  plaintiff.  After  hearing  the  evidence,  the 
justice  gave  judgment  against  H.  S.  Morris,  but  dismissed 
the  action  as  to  the  surety,  Trump.  The  plaintiff  appealed 
to  the  circuit  court.  The  same  pleas  were  in,  but,  so  far 
as  the  record  discloses,  no  issue  was  made  thereon,  other 
than  orally,  either  lief  ore  the  justice  or  in  court,  and  the 
record  fails  to  show  that  even  oral  issue  was  joined.  In 
the  circuit  court  the  trial  was  had  alone  on  the  plea  of 
former  judgment,  to  which  there  was  no  replication  of  mil 
tie/  record,  but  nevertheless  a  trial  was  had  by  a  jury  on 
this  plea ;  but,  when  the  defendants  offered  to  introduce 
the  record  in  support  of  their  plea,  and  the  justice  who 
rendered  the  judgment,  to  prove  the  identity  of  the  same, 
the  court  excluded  both  the  justice  and  his  record,  and 
therefore  there  was  nothing  the  jury  could  do  but  find  in 
favor  of  the  plaintiff. 

The  first  error  committed  by  the  court  was  in  submitting 
a  plea  of  former  judgment  to  a  jury,  and  then  finally  de- 
termining it  himself  by  excluding  the  pleaders'  evidence 
in  support  thereof.  It  is  elementary  law  that  a  plea  of 
this  character  must  be  tried  by  the  court  by  inspection  of 
the  record.  2  Tuck.  Comm.  274.  If  the  plaintiff  admits 
the  existence  of  the  record,  that  ends  the  matter,  for  the 
plea  bars  his  suit.  If  he  wishes  to  deny  it,  he  does  so  by 
replying  that  there  is  no  such  record,  which  he  prays  may 
be  inquired   of  by   the   record.     The  plea   should  also  set 
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forth  the  portion  of  the  record  relied  on,  so  that  issue  may 
properly  be  joined  thereon,  and  the  court  may  examine 
and  compare  the  record  with  the  recital  in  the  plea.  This 
is  a  certain,  easy,  and  fixed  rule  of  practice,  and,  if  com- 
plied with,  would  tend  to  promote  the  ends  of  justice  with- 
out delay.  Neglected,  it  produces  confusion,  blunder,  and 
unnecessary  costs.  To  get  at  the  very  gist  of  the  case,  the 
only  question  for  the  determination  of  this  Court  is  whether 
there  was  such  a  judgment  as  the  defendants  sought  to  rely 
upon  so  imperfectly  in  their  plea,  which,  however,  was  not 
objected  to  for  uncertainty  and  insufficiency.  To  sustain 
their  plea,  the  defendants  offered  the  justice's  docket,  con- 
taining the  following  record  : 

"Albert    Darin,    Plaintiff,    vs.    //.   S.    Morris  and  It.    G. 
Trump,  Defendants. 

"Plaintiff  filed  note  on  defendants  for  $200.00  due  on  8d 
of  Nov.,  1891,  after  date  of  note,  issue  summons  against 
defendants  for  said  amount  on  12th  day  of  October,  1892, 
and  made  returnable  at  Callaway's  store  on  the  18th  day 
of  October,  1892,  and  placed  in  the  hands  of  A.  F.  Hawley, 
constable  of  Trap  Hill  district,  Raleigh  county,  West  Vir- 
ginia, to  be  executed  and  returned  at  said  place  by  the 
18th  day  of  October,  1892.     C.  L.  Lester,  J.  P." 

"Callaway's  Store,  Raleigh  County,  West  Virginia, 
Trap  Hill  district,  October  18th,  1892.  This  cause  came  on 
to  be  heard,  summonses  returned  executed,  plaintiff  being 
present.  Defendants  not  appearing  plaintiffs  demanded 
judgment  for  $112.00  and  costs,  amounting  to  $2.50. 
Judgment  was  rendered  in  favor  of  plaintiff.  C.  L.  Lester, 
J.  P. 

Justice's  costs   $1  70 

Constable's  cost   80 

Total  cost .   $2  50 

"Issued  execution  on  the  above  judgment  on  the  20th 
day  of  October,  1892,  and  delivered  to  A.  F.  Hawley,  con- 
stable of  Trap  Hill  district,  Raleigh  county,  West  Virginia, 
to  he  executed  and  returned  in  sixty  days  from  date  of 
execution.     C.  L.  Lester,  J.  P." 

"Execution  No.  1  returned  before  me  on  the  18th  day  of 
February,  1898,  showing  that  a  levy  on  one  gray  horse, 
household  and  kitchen  furniture,  the  property  of  Dr.  H. 
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S.  Morris,  to  satisfy  an  execution  in  my  hands  in  favor  of 
Albert  Davis,  this,  the  25th  day  of  October,  3892,  A.  F. 
Hawley,  V.  K.  (\     (\  L.  Lester,  J.  P." 

"Execution  No.  2  renewed  the  IStli  day  of  February, 
1893,  at  plaintiff's  re(|iiest,  against  H.  S.  Morris  and  K.  G. 
Trump,  in  favor  of  Albert  Davis;  levy  No.  1,  execution 
transferred  to  No.  2  execution,  this,  the  18th  day  of  Feb- 
ruary, 1893,  the  execution  returned,  'Property  not  sold." 
<\  L.  Lester,  J.  P.v 

''Execution  No.  2  renewed  to  be  in  full  force  for  (>U 
days  from  the  18th  day  of  April,  1898.  (\  L.  Lester, 
J.  P.'' 

'"Renewed  execution  returned  before  me  on  the  14th 
day  of  October,  1893,  showing  credit  by  cash  of  $2.10, 
showing  on  its  face  that  the  property  be  in  g  not  sold  for 
tlie  reason  that  was  requested  by  plaintiff  to  hold  up  and 
not  sell.     V.  L.  Lester,  J.  P." 

The  justice  testified  that  this  judgment  was  rendered  on 
the  same  note  sued  on  in  the  present  case.  The  circuit  court 
excluded  this  evidence,  in  effect  holding  that  it  did  not 
sustain  the  defendants'  plea ;  in  other  words,  that  there 
was  no  judgment.  This  is  certainly  a  very  technical  hold- 
ing, for  the  record  shows  that  the  suit  was  between  the 
same  parties,  on  the  same  or  similar  note,  and  that  the  jus- 
tice, at  the  instance  of  the  plaintiff,  and  in  the  absence  of 
the  defendants,  gave  judgment  for  the  balance  claimed  to 
be  due,  to-wit,  one  hundred  and  twelve  dollars  and  two 
dollars  and  fifty  cents  costs.  Of  course,  the  judgment 
could  have  been  written  out  with  greater  formality,  which 
the  justice  might  do  at  any  time,  having  at  once  put  all 
the  essentials  thereof  on  his  docket.  The  defendants  never 
objected  to  this  judgment,  but  admitted  its  binding  force 
and  character.  And,  if  they  had,  it  would  have  availed 
them  nothing,  for,  having  all  the  essentials  of  party, 
amount,  rendition,  cfr.y  the  justice  could  have  extended  it, 
so  as  to  make  it  just  as  formal  as  required  by  the  most 
fastidious  and  technical  defendant.  It  is  claimed  that  the 
plaintiff  released  the  defendant's  property  taken  in  execu- 
tion, and  ordered  the  return  of  the  execution,  and  then 
brought  a  new  suit  before  another  justice  on  the  same  note, 
through  fear  that  he  would  ^i't  into  trouble  because  the 
first  judgment  was  defective.      To  get  out    of    the    open 
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woods,  he  wandered  into  the  wilderness.  If  "dissatislied, 
why  did  he  not  have  the  justice  spread  his  judgment  out 
more  at  length?  This  was  unnecessary,  for  the  reason 
that  this  Court,  in  dealing  with  the  proceedings  or  jus- 
tices, have  uniformly  conformed  to  the  rule  that  no  defect 
therein  shall  render  the  same  invalid  if  such  proceedings 
are  sufficient  to  show  what  was  intended  thereby,  especially 
when  collaterally  attacked.  Sections  178,  179,  chapter  50, 
Code,  among  other  things,  provide  that  the  justice  shall 
enter  in  his  docket  the  title  of  the  action,  etc.%  under  which 
"the  judgment  of  the  just  ice  shall  he  stated,  with  the  items  of 
the  costs  included  therein."  Section  ISO,  same  chapter,  pro- 
vides that,  "so  far  as  the  entries  in  the  docket  are  con- 
cerned, the  form  shall  be  regarded  as  immaterial,  if  the 
truth  is  stated  so  as  to  be  intelligible."  This  means  "in- 
telligible to  a  person  of  ordinary  intelligence,"  and  not 
so  plain  that  "a  fool  who  runs  may  read."  The  justice  is 
not  required  to  enter  the  title  to  the  action  more  than 
once  in  his  docket,  and,  if  all  the  orders  in  such  action  are 
immediately  under  such  title,  though  the  entry  be  at  dif- 
ferent times,  such  entries  are  sufficiently  intelligible  to  be 
understood  by  those  of  ordinary  intelligence.  Good  gram- 
mar is  not  essential  to  a  good  judgment.  The  mistake  of 
a  proper  tense  will  not  render  a  justice's  judgment  unin- 
telligible or  invalid.  Justices  are  not  usually  educated 
men,  learned  either  in  the  intricacies  of  law  or  grammar; 
hence  their  records  must  be  scanned  with  the  greatest 
leniency.  Such  are  the  provisions  of  the  statute  and  the 
holdings  of  the  courts.  1  Freem.  Judgm.  §  55:  Story  v. 
Kimball*  0  Vt.  541  ;  Aurierxott  v.  Kimbroityh,  5  Cold.  200: 
Barrett  v.  Garraya/t,  10  Iowa,  47:  Church  v.  Croxxman, 
41  Iowa  878;  Flxh  v.  Emcrxm^  44  N.  Y.  870;  Faulk  v. 
Kellamx.  54  111.  181). 

Neither  is  it  proper  or  just  that  a  plaintilf  who  supposes 
that  a  judgment  has  been  defectively  entered  in  his  favor 
by  one  justice  should  be  permitted  to  bring  another  action 
for  the  same  cause  before  another  justice.  But  he  should 
have  the  defective  judgment  corrected,  which  the  justice 
has  the  right  to  do,  on  his  motion,  as  to  any  clerical  error 
committed  by  him,  he  being  his  own  clerk.  "In  whatever 
respect  the  clerk  may  have  erred  in  entering  judgment, 
the  court  may,  on  proper  evidence,  nullify  the  error  by 
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making  the  judgment  entry  fully  and  correctly  show  the 
judgment  rendered. "  1  Freem.  Judg.  §  72.  This  rule  pre- 
vails, even  though  both  clerk  and  court  is  one  and  the  same 
person,  and  it  covers  mistakes  which  arise  from  lack  of  liter- 
ary attainment,  as  well  as  from  inadvertance.  Such  being 
the  law,  there  is  no  reasonable  justification  for  the  present 
suit:  the  plaintiff's  cause  of  action  having  already  merged 
into  a  judgment.  The  judgment  of  the  circuit  court  is 
therefore  reversed,  and  the  plaintiff's  action  is  dismissed. 

lie  versed. 


CHARLESTON. 

McManis  /•.  Mahox. 

43    196] 

J*-SL         Submitted  January  27,  1897— Decided  March  27,  1897. 

43  106 

?? ?3    1.     Witness—  Cross-  Examinat  ion— Error. 

Where  a  defendant  in  an  action  of  assumpsit  for  services 
rendered  him  by  plaintiff,  as  a  witness  in  his  own  behalf 
denies  that  lie  ever  contracted  with  the  plaintiff,  and  that  he 
ever  employed  him  for  any  purpose,  and  had  nothing:  to  do 
with  his  employment,  and  did  not  owe  him  a  cent,  the  ques- 
tion, tkI)id  you  ever  give  plaintiff  any  directions  about  the 
work  for  the  price  of  which  he  has  brought  tins  action?"  is 
proper  on  cross-examination,  and  it  is  error  to  exclude  it. 
(p.  198.) 

2.  Witness — Croat*- Examination — Defendant. 

Where  the  defendant  appears  as  a  witness  in  his  own  be- 
half, the  plaintiff  has  the  right  to  so  cross-examine  him  as  to 
elicit  any  facts  which  would  in  any  way  tend  to  corroborate 
the  testimony  of  plaintiff,  or  contradict  that  of  defendant, 
(p.  198.) 

3.  TRIAL — Practice  in  Trial  Court*— Evidence. 

The  mode  of  conducting  trials,  the  order  of  introducing 
evidence,  and  the  times  when  it  is  to  be  introduced,  are 
properly  matters  belonging  to  the  trial  courts,  with  which 
this  Court  ought  not  to  interfere;  and  the  trial  courts  must 
necessarily  be  vested  with  a  large  discretion  in  the  regulation 
of  their  practice  (Railroad  Co.  v.  Stimp*on,  14  Pet.  4(53),  but 
such  discretion  does  not  extend  to  the  exclusion  of  legal 
evidence  offered  in  its  proper  order,     (p.  19W.) 

4.  Kvidknck — Letters  a*  E ride  nee — Error. 

After    the  cross-examination  of  the  defeudant,  the  only 
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witness  for  the  defence,  tlie  plaintiff  was  recalled  by  his 
counsel  for  the  purpose  of  identifying'  and  then  reading1  in 
evidence  two  letters  purporting  to  he  written  by  the  defend- 
ant, and  which  had  not  before  been  offered.  On  objection  of 
defendant,  this  evidence  was  not  admtted.  Jfeld,  that  the 
court  did  not  err  in  excluding  it.     (p.  199.) 

Error  to  Circuit  Court,  (ireenbrier  county. 

Action  by  William   V.  McManus  against  S.   B.  Mason. 

Judgment  for  defendant,  and  plaintiff  brings  error. 

lie  versed. 
L.  J.  Williams,  for  plaintiff  in  error. 

John  W.  Harris,  for  defendant  in  error. 

McWhorter,  Jitdok  : 

McManus  brought  his  action  of  assumpsit  in  the  Circuit 
Court  of  Greenbrier  county  against  Mason,  on  account  for 
services  rendered  as  superintendent  of  brick  masonry  on 
tunnel  under  Seventh  street,  Richmond,  Va.  Issue  was 
joined  on  plea  of  non  assumpsit,  a  jury  impaneled,  and  the 
case*  was  tried  on  November  16,  1895.  Plaintiff,  to  main- 
tain the  issue  on  his  part,  testified  "that  he  lived  at  Kings- 
bridge,  N.  Y. ;  that  he  was  a  labor  contractor;  that  in  the 
month  of  February,  1898,  he  contracted  with  the  defendant 
to  superintend,  at  the  price  of  two  hundred  dollars  per 
month,  the  brick  masonry  in  arching  a  railroad  tunnel  in 
the  city  of  Richmond,  Va. ;  that  said  defendant  agreed  to 
pay  him  by  the  month  for  said  work  at  the  price  aforesaid; 
that  plaintiff  began  said  work  for  the  defendant  on  the 
15th  day  of  February,  1898,  and  superintended  the  same 
until  the  first  day  of  July  following;  that  the  action  filed 
by  plaintiff,  which  is  in  the  words  and  figures  following 
[here  follows  bill  of  particulars,  amounting  to  nine  hun- 
dred dollars],  is  correct  and  unpaid;  that  no  part  of  the 
nine  hundred  dollars  lias  been  paid,  and  that  the  same  is 
still  due;  that  the  price  of  two  hundred  dollars  per  month, 
agreed  upon,  was  reasonable ;  that  the  defendant  furnished 
the  material  and  employed  the  hands  who  worked  under 
defendant;  and  that  defendant  never  disclosed  to  plaintiff 
that  any  one  else  was  interested  with  him  in  the  contract 
for  the  building  of  the  tunnel," — and  here  rested  his  case. 
The  defendant,  to  maintain  the  issue  on  his  part,  testified 
"that  he  never  contracted  with   the  plaintiff  to  pay  him 
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.$200  per  month  for  superintending:  the  brick  masonry  in 
arching  the  railroad  tunnel  at  Richmond,  Va. ;  that  he  had 
never  employed  the  plaintiff  for  any  purpose,  and  had 
nothing  to  do  with  his  employment,  and  did  not  owe  him  a 
cent," — and  here  rested.  The  plaintiff  proceeded  by  his 
counsel  to  cross-examine  the  defendant.  The  defendant 
testified,  in  answer  to  certain  questions  so  asked  him,  that 
some  work  had  been  done  on  the  tunnel  before  he  went 
there;  that,  after  he  went  there,  he  drove  up  the  approach 
cut,  and  had  taken  out  the  full  section  of  the  tunnel  for 
about  seventy-live  feet,  and  had  taken  out  a  part  of  the 
heading;  and  the  plaintiff's  counsel  then,  for  the  avowed 
purpose  of  contradicting  the  defendant's  testimony,  and 
laying  the  foundation  for  his  rebutting  testimony,  put  this 
question  to  the  witness,  "Did  you  ever  give  plaintiff  any 
directions  about  the  work  for  the  price  of  which  he  has 
brought  this  action?"  to  which  question,  and  the  answer 
made  to  the  other  questions  asked  by  plaintiff's  counsel 
above,  the  defendant,  by  his  counsel,  objected,  as  not  be- 
ing by  way  of  cross-examination,  and  as  irrelevant,  which 
objection  the  court  sustained,  and  struck  out  said  answers, 
and  refused  to  allow  said  last-mentioned  question  to  be 
answered,  to  which  ruling  of  the  court  the  plaintiff  ex- 
cepted. 

The  defendant's  counsel  says:  "It  is  a  well-settled  rule 
that,  in  order  to  reverse  the  judgment  of  a  lower  court,  it 
must  affirmatively  appear  that  error  was  committed  preju- 
dicial to  the  appellant,  and,  no  answer  having  been  made 
to  this  question,  the  court  cannot  say  that  the  exclusion  of 
the  answer  was  prejudicial," — and  cites  Tat/for  v.  Hough- 
na\  U\  W.  Va.  827:  liigdon  v.  Jordan  <(i«.)  7  S.  E.  Sr>7: 
McIhwvlV*  ftr'r*.  v.  Crawford*  11  Orat.  887 ;  Harmon 
v.  City  of  Lynchburg,  88  (irat.  37 ;  Xeane  v.  (ape  hart*  15 
W.  V a.  800;  John ,son  v.  Jen ningx*  10  (irat.  1.  Tpon  cross- 
examination  of  defendant,  plaintiff  had  the  right  to  so 
cross-examine  him  as  to  elicit  any  facts  which  would  in 
any  way  tend  to  corroborate  the  testimony  of  'plaintiff,  or 
contradict  that  of  defendant.  "The  general  rule  requiring 
testimony  to  be  confined  to  the  point  in  issue  is  much  more 
liberally  construed  in  the  cross  examination  of  witnesses 
than  in  their  examination  in  chief.  "While  the  party  who 
introduces  a  witness  vouches  for  his  credibility,   the  cross- 
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examiner  sustains  no  such  relation  to  the  witness.  He  is 
at  liberty  and  often  compelled  to  attack  the  credibility  of 
the  witness,  and  for  that  purpose  must  be  allowed  wide 
latitude  in  asking  questions  which  would  otherwise  be 
wholly  irrelevant  to  the  issue."  8  Jones,  Ev.  $  82(5.  If 
the  question  asked,  ikI)id  you  ever  give  plaintiff  any  direc- 
tions about  the  work  for  the  price  of  which  he  has  brought 
this  action?"  was  pertinent  and  relevant, — and  I  am  of  the 
opinion  that  it  was,  and  clearly  so  by  way  of  cross-examina- 
tion,— the  court  erred  in  excluding  the  question,  whatever 
might  have  been  the  materiality  or  immateriality  of  the 
answer  when  given;  and,  being  in  the  line  of  proper  cross- 
examination,  the  plaintiff  was  virtually  cut  off  from  his 
right  of  cross-examination  by  the  ruling  of  the  court  in 
excluding  the  question.  The  plaintiff  was  then  again 
placed  on  the  stand,  for  the  avowed  purpose  of  having  him 
identify  and  then  read  in  evidence  two  letters  which  pur- 
ported to  be  written  by  the  defendant,— one  dated  at  Rich- 
mond, Va.,  February  17,  1898,  addressed  to  plaintiff;  the 
other  dated  at  Lewisburg,  W.  Va.,  April  80,  1894,  ad- 
dressed to  "A.  Bernard,  Chancellor,  Esq.," — to  which  de- 
fendant objected,  and  the  objection  was  sustained.  As 
stated  in  Itailroatl  Co.  v.  SthupxoH,  14  Pet.  4(58:  "The 
mode  of  conducting  trials,  the  order  of  introducing  evi- 
dence, and  the  times  when  it  is  to  be  introduced,  are  prop- 
erly matters  belonging  to  the  circuit  courts,  with  which 
this  court  ought  not  to  interfere ;"  and  that  uthe  circuit 
courts  must  necessarily  be  vested  with  a  large  discretion 
in  the  regulation  of  their  practice."  But  this  discretion 
does  not  extend  to  the  exclusion  of  legal  evidence  offered 
in  its  proper  order. 

The  appellant's  assignment  that  the  court  erred  in  sus- 
taining the  objection  of  the  defendant's  counsel  to  the  in- 
troduction of  the  letters  at  the  time  and  in  the  manner  pro- 
posed by  plaintiff  is  not  well  taken.  The  court  had  the 
right,  in  the  exercise  of  a  sound  discretion,  to  so  exclude 
that  evidence. 

For  the  reason  above  stated,  the  judgment  rendered  on 
the  16th  of  November,  189*1,  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  granted. 

Reversed, 
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New  Tkial — Vara  tiny  Judtpnrnl — Surprint . 

During:  the  term  of  court,  the  counsel  representing  the  par- 
ties plaintiff  and  defendant  in  a  ease,  in  the  presence  of  the 
regular  judge,  are  talking  over  tho  business  remaining  un- 
finished, the  defendant  in  said  ease  being  present,  who  un- 
derstands from  the  conversation  that  his  case  should  not  be 
taken  up  before  the  next  Tuesday  for  trial. which  conversation 
was  on  Friday;  and  under  this  impression  the  defendant, 
with  his  witnesses,  left  the  court.  On  Saturday  a  special 
judge  was  elected,  who  went  upon  the  bench  on  Monday 
morning,  and  tried  the  case,  in  the  absence  of  said  defendant 
and  his  witnesses,  and  in  ignorance  of  said  misunderstand- 
ing, although  an  attorney  for  the  defendant  was  in  town,  and 
had  notice  that  a  jury  was  being  called  in  the  case,  and  re- 
fused to  go  to  tile  court  house,  on  account  of  some  feeling  exist- 
ing between  himself  and  the  special  judge,  and  on  account  of 
his  being  too  unwell  to  attend  to  business,  and  sent  another 
attorney  to  state  the  matters  to  the  court  in  reference  to  said 
understanding.  The  trial  is  proceeded  with,  and  a  judgment 
is  rendered  against  the  defendant,  although  he  claims  to 
have  had  a  good  defense.  The  trial  of  the  cause,  under  the 
circumstances,  works  such  a  surprise  upon  the  defendant 
that  a  motion  to  vacate  the  judgment,  set  aside  the  verdict, 
and  award  a  new  trial,  should  have  prevailed.     (p.20fi.) 

Error  to  Tin-nit  Court,  Mingo  county. 

Action  by  Joseph  Simpkins  against  II.  S.  White.  Judg- 
ment for  plaintiff.  From  an  order  refusing  to  vacate  the 
same,  defendant  orings  error. 

He  versed. 

II.  K.  Shi'mate  and  Brown,  Jackson  A:  Knight,  for 
plaintiff  in  error. 

Marccm,  Marccm  cV:  Shepherd  and  Campbell  &  Holt,  for 
defendant  in  error. 

English,  President: 

This  was  an  action  of  <txxnmpxit  brought  in  the  Circuit 
Court    of   Logan  county,  hut    afterwards    transferred   to 
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Mingo  county,  in  which  Joseph  Sinipkins  was  plaintiff, 
and  II.  S.  White  was  defendant.  On  the*  Itith  day  of  Sep- 
tember, 185)3,  the  defendant  not  appearing,  the  ease  was 
submitted  to  a  jury,  upon  the  issue  joined,  and  resulted  in 
a  verdict  for  the  plaintiff  for  two  thousand  two  hundred 
dollars,  and  judgment  was  rendered  upon  said  verdict, 
with  interest  thereon  from  the  date  of  said  judgment  and 
costs;  and  on  the  same  day  the  defendant,  by  his  attorney, 
moved  the  court  to  vacate  the  judgment  entered  therein, 
and  to  set  aside  the  verdict  of  the  jury,  upon  the  ground 
that  lie  was  not  present  at  the  trial,  for  the  reason  that  it 
was  his  understanding  that  the4  case  had  been  postponed 
to,  and  would  not  be  called  for  trial  until  the  17th  inst., 
and  he  was  taken  by  surprise.  After  hearing  the  evidence, 
the  court  over-ruled  the  defendant's  motion,  and  refused 
to  vacate  said  judgment,  and  set  aside  said  verdiet,  ami 
grant  a  new  trial,  to  which  ruling  the  defendant  excepted, 
and  applied  for  and  obtained  this  writ  of  error. 

The  difficulty  in  this  case  seems  to  have  arisen  from  the 
fact  that,  the  regular  judge  having  absented  himself,  a 
special  judge  was  elected  to  proceed  with  the  trial  of  the 
docket.  It  appears  from  the  testimony  of  Thomas  H. 
Harvey,  who  was  the  regular  judge  of  that  court,  that  at 
the  dinner  table  on  Friday  (Mr.  White,  the  defendant, 
and  Mr.  Shumate,  his  attorney,  and  Mr.  Shepherd,  attor- 
ney for  the  plaintiff',  Joseph  Sinipkins  being  present) 
there  was  a  conversation  of  which  Judge  Harvey  says: 
"In  the  meantime  I  had  set  two  felony  cases  for  Monday. 
*  *  *  I  didn't  think  it  possible  that  case  should  come 
up  before  Tuesday  morning.  Mr.  Shumate  agreed  with 
me  that  he  did  not  think  it  could  come  up,  and  Mr.  Shep- 
herd said  that  if  it  didn't  come  up  before  Tuesday,  that  he 
wouldn't  be  here.  I  didn't  set  the  case  at  the  court  house, 
and,  if  I  had  been  here,  this  case  would  not  have  been  tried 
Monday  before  the  train  got  here.  *  *  *  If  I  had  been 
here  Monday  morning,  we  would  have  gone  into  the  felony 
cases,  and  that  case  (meaning  the  one  under  consideration) 
would  not  have  come  up  before  Tuesday.  That  is  my 
idea  of  the  case.  1  .did  not,  in  court  or  out  of  court,  set 
the  case  for  any  particular  day.  There  were  only  two 
eases  set, — Spavkx  against  the  It.  It.  Co.  The  lawyers 
agreed  on  Tuesday  as  the  day,  and  I   acquiesced  in  it." 
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It  appears  that  O.  M.  Turley  was  elected  special  judge  on 
Saturday,  and  that  the1  defendant,  H.  S.  Win" to,  was  aware 
of  his  election  on  Saturday.  The  case  was  heard  in  the 
forenoon  on  Monday,  said  special  judge  presiding.  The 
defendant,  H.  S.  White,  in  response  to  the  question,  "State 
why  you  were  not  here  on  Monday  last?"  said  :  ifcI  had 
been  here  nearly  all  of  last  week  on  this  case  and  others 
during  the  latter  part  of  the  week.  I  was  under  the  im- 
pression it  was  on  Saturday  that  Judge  Harvey  was  going 
away,  and  that  a  special  judge  would  he  elected,  and  he 
was  calling  the  docket  (Judge  Harvey  was),  and  running 
down  the  list;  and  I  understood  that  the  railroad  case, 
one  of  them,  would  he  probably  tried  by  the  special  judge, 
and,  when  he  came  to  the  case  of  Si  tuple!  hx  v.  White*  the 
judge  looked  around  and  smiled, — Judge  Harvey  did;  and 
I  understood  that  there  was  another  case  that  would  keep 
them  busy  until  Tuesday,  and  that  he  would  take  this  case 
up  Tuesday.  I  was  sitting  right  here,  watching  the  court, 
and  Mr.  Shumate  was  near  by.  I  took  the  train  home, 
and  when  at  the  train  that  afternoon,  I  saw  some  of  my 
witnesses,  and  told  them  that  I  would  probably  telegraph 
them  on  Tuesday  if  the  case  came  up,  and  to  be  ready  to 
come.  I  told  them  that  I  understood  the  case  would  go 
over  until  Tuesday,  as  it  would  take  three  or  four  days  to 
try  it;  that  was  the  impression  made  on  my  mind;  that 
Judge  Harvey  would  be  back  Monday;  and  that  the  special 
judge  would  not  take  it  up."  This  witness  further  states 
that  he  was  very  much  surprised  when  he  heard  the  case 
had  come  off;  had  made  no  arrangements  to  come;  had  di- 
rected his  family  to  have  the  books  and  papers  ready 
where  they  could  get  them,  and  catch  the  train  ;  that  he  does 
not  think  he  owed  the  plaintiff,  Simpkins,  one  dollar,  ami 
believes  he  would  be  able  to  have  the  court,  either  Judge 
Harvey  or  Judge  Turley,  wipe  out  the  judgment  on  a  fair 
trial.  The  error  relied  on  by  the  plaintiff  in  error  is  the 
action  of  the  court  in  refusing  to  vacate  and  set  aside  the 
judgment  rendered  against  him  under  the  circumstances. 
Did  the  court  err  in  so  ruling? 

Now,  while  it  is  true  that  courts  should  seek  as  far  as 
possible  to  avoid  unnecessary  delays  in  the  trial  of 
causes,  and  to  promote  the  speedy  administration 
of    justice,    and,    in    doing     so,    they     are     to    a     large 
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extent  clothed  with  discretion,  yet  that  discretion  should 
not  he  so  exercised  as  to  cause  it  to  work  a  hardship 
or  injustice  to  the  parties  litigant.  Now,  it  will  he  noticed 
that  Judge  Harvy,  in  his  testimony,  says:  ul  said  there 
at  the  dinner  table,  in  the  presence  of  these  gentlemen, 
Mr.  Shumate,  Mr.  White,  and  Mr.  Shepherd,  counsel  for 
Mr.  Simpkins,  I  understood  that  I  didn't  think  it  possible 
that  that  case  would  never  come  to  trial,  or  something  of 
that  kind;  that  I  didn't  think  it  possible  that  that  case 
would  come  up  before  Tuesday  morning.  Mr.  Shumate 
agreed  with  me  that  he  did  not  think  it  could  come  up.7' 
He  also  says  the  lawyers  agreed  on  Tuesday  as  the  day, 
and  he  acquiesced  in  it,  but  that  remark  may  have  applied 
to  the  cases  of  Sparks  against  the  railroad  company.  Mr. 
Shumate,  Mr.  White,  and  Mr.  Shepherd,  counsel  for  the 
plaintiff',  were  present.  Mr.  White  acted  upon  this  under- 
standing, and  instructed  his  witnesses  accordingly,  and 
says  that  he  was  surprised  when  informed  that  the  case 
had  been  heard  on  Monday;  that  he  had  a  good  defense, 
and  could  show  that  he  did  not  owe  the  plaintiff's  claim, 
or  any  part  of  it..  It  is  true,  his  attorney,  Mr.  Shumate, 
was  in  town,  near  the  courthouse,  \vhen  the  case  was 
called,  on  Monday;  and  when  informed  that  the  court  was 
calling  a  jury  in  the  case,  feeling  too  unwell  to  go  to  the 
courthouse,  he  requested  both  Mr.  Wilson  and  Mr.  Wilk- 
inson, attorneys  (the  latter  of  whom  was  generally  em- 
ployed by  said  White,  but  who  was  not  attorney  in  this 
case),  to  go  into  court,  and  state  the  facts;  and  Mr.  Mar- 
cuni,  attorney  for  Joseph  Simpkins,  in  his  testimony  says 
that  Mr.  Wilkinson  came  in  after  the  jury  had  been  sworn, 
and  told  him  what  Mr.  Shumate  had  said,  that  Mr.  Shu- 
mate would  not  come  in  and  interfere  on  account  of  Mr. 
Turley,  but  that  he  claimed  that  Judge  Harvey  had  set  the 
case  for  trial  on  Tuesday.  Mr.  Shumate,  attorney  for 
White,  did  not  go  to  the  courthouse;  but,  if  he  had  gone, 
he  could  have  done  nothing  more  than  Wilkinson  did  for 
him, — state  his  understanding  that  the  case  was  to  go  over 
until  Tuesday.  White,  acting  on  that  understanding,  had 
none  of  Ids  witnesses  there;  and  Mr.  Shumate,  in  the  ab- 
sence of  his  client  and  his  witnesses,  would  have  been 
poorly  prepared  to  try  the  case  if  he  had  gone  to  the  court- 
house, even   if  he  had  been   free  from   sickness  himself. 
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Now,  it  is  readily  perceived  from  the  testimony  that  the 
injustice  which  lias  been  done  to  the  defendant,  White, 
in  this  ease,  was  occasioned  by  the  special  judge  being  un- 
acquainted with  the  agreement  between  counsel,  in  which 
Judge  Harvey  says  he  acquiesced.  If  Judge  Harvey  had 
been  on  the  bench  on  Monday  morning,  that  agreement 
would  have  been  enforced,  and  the  case  would  not  have 
been  called  for  trial  until  Tuesday:  and,  if  White  did  not 
then  have  his  witnesses  present,  it  would  have  been  his 
own  fault,  and  he  could  not  be  heard  to  complain,  as  he  is 
now  doing  as  we  think  with  good  cause. 

The  case  of  Maxnn  v.  McXamara*  cited  by  counsel  for 
the  plaintiff  in  error  (57  111.  274),  states  the  law  thus: 
"The  well-settled  practice  in  this  state  has  been  liberal  in 
setting  aside  defaults  at  the  term  at  which  they  were  en- 
tered, when  it  appears  that  justice  will  be  promoted 
thereby.  The  practice  lias  not  been  so  rigid  as  to  require 
the  party  moving  to  set  the  default  aside  to  bring  himself 
within  the  strictest  rules  which  govern  applications  in 
equity  for  new  trials  at  law.  In  such  cases  the  object  is 
that  justice  be  done  between  the  parties,  and  not  permit 
one  party  to  obtain  and  retain  an  unjust  advantage." 
Also,  in  Watson  v.  HaUvoad  (1o.,  41  Oal.  17,  the  court  says : 
(page  20)  :  "Applications  of  this  character  are  addressed 
to  the  discretion — the  legal  discretion — of  the  court  in 
which  the  default  occurred,  and  should  be  disposed  of  by 
it  as  substantial  justice  may  seem  to  require.  Each  case 
must  be  determined  upon  its  own  peculiar  facts,  for  per- 
haps no  two  cases  will  be  found  to  present  the  same  cir- 
cumstances for  consideration.  As  a  general  rule,  however, 
in  cases  where,  as  here,  the  application  is  made  so  imme- 
diately after  default  entered  that  no  considerable  delay  to 
the  plaintiff  is  to  be  occasioned  by  permitting  a  defense 
on  the  merits,  the  court  ought  to  incline  to  relieve.  The 
exercise  of  the  mere  discretion  of  the  court  ought  to  tend, 
in  a  reasonable  degree,  at  least,  to  bring  about  a  judgment 
on  the  very  merits  of  the  case;  and,  where  the  circum- 
stances are  such  as  to  lead  the  court  to  hesitate  upon  the 
motion  to  open  the  default,  it  is  better,  as  a  general  rule, 
that  the  doubt  should  be  resolved  in  favor  of  the  applica- 
tion." In  !i lief/  v,  KtnerMon*  5.  X.  H.  5JM,  it  is  said  by 
the  court :      "Where    counsel    have    suffered    a     verdict 
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against  a  party  without  a  trial  by  a  mistake,  a  review 
may  be  granted."  Again  in  Nere  v.  M'tlna,  29  Eng. 
Law  <fc  Eq.  800,  a  cause  was  set  down  for  trial  at  the  first 
sitting  in  Michaelmas  term,  and,  no  one  appearing  for  the 
defendant,  was  taken  at  these  sittings  as  an  undefended 
cause,  and  verdict  entered  for  the  plaintiff.  Upon  affida- 
vit by  the  defendant's  attorney  that  he  was  under  the  im- 
pression that  the  cause  would  be  tried  at  the  second  sit- 
ting in  that  term,  and  had  made  a  memorandum  according 
in  his  note  book,  the  court  granted  a  new  trial.  So,  also, 
in  I)e  limrfigiuf  v.  Peale,  8  Taunt,  484,  a  new  trial  was 
granted  where  a  cause  had  been  undefended  through  mis- 
take of  the  attorney.  So,  in  Great  wood  v.  >S7w#,  2  Chit. 
2(59,  where  in  the  call  of  the  docket  a  case  had  been 
reached  sooner  than  expected  by  the  attorney,  and  went 
undefended  on  that  account,  a  new  trial  was  granted  by 
the  Lord  Chief  Justice  Ellenborough.  Also  the  case  of 
Bennett  v.  Jaeknan,  84  W.  Va.  (52  (11  S.  E.  784),  presents 
some  features  similar  to  the  one  under  consideration.  In 
that  case  it  appears  an  action  was  brought  in  the  county 
court  in  187*1.  Two  years  thereafter  it  was  transferred  to 
the  circuit  court.  No  order  except  continuances  was  made 
in  it  after  such  transfer.  The  judge  of  said  circuit  court 
could  not  preside  at  the  trial,  and  in  1887  the  plaintiff",  in 
the  absence  of  the  defendant  and  his  cousel,  caused  a  spe- 
cial judge  to  be  elected  ;  and,  without  the  knowledge  of  the 
defendant,  the  case  was  tried,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff.  The  defendant,  being  notified 
of  such  judgment,  moved  the  court  to  set  the  same  aside, 
because  of  the  facts  above  stated ;  and,  upon  his  affidavit 
alleging  surprise  and  the  full  payment  of  the  debt  sued  on, 
the  circuit  court  set  aside  the  judgment,  and  awarded  the 
defendant  a  new  trial,  and  it  was  held  no  error.  In  that 
case,  as  in  this,  there  was  the  interposition  of  a  special 
judge,  who  tried  the  case  in  the  absence  of  the  defendant, 
who  was  surprised  by  the  appointment  of  the  special 
judge,  and  had  made  no  preparation  for  trial  on  that  ac- 
count, knowing  that  the  regular  judge  would  not  try  the 
case. 

In  the  case  we  are  considering,  it  appears  that  the  regu- 
lar judge  would  not  have  tried  tin4  case  on  Monday,  the 
day  on  which  it  was  tried  if  he  had  been  on  the  bench, 
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and  the  defendants  knew  he  would  not,  on  account  of  the 
agreement  between  counsel  in  his  presence,  which  the  reg- 
ular judge  says  was  acquiesced  in  by  him,  that  the  case 
should  not  be  tried  until  Tuesday.  The  defendant,  in  his 
testimony,  claims  that  he  had  a  good  defense  to  the  action, 
and  could  have  shown  that  he  was  not  indebted  to  the 
plaintiff.  The  case  under  consideration  presents  some  pe- 
culiar features,  and,  if  the  verdict  and  judgment  are 
allowed  to  stand,  the  facts  indicate  that  injustice  will  be 
done  the  defendant,  ('an  we  say  that,  under  the  circum- 
stances, blame  should  attach  to  him  for  not  being  present 
on  Monday  with  his  witnesses  and  with  his  counsel,  pre- 
pared for  trial?  The  defendant  testifies  that  his  impres- 
sion was,  from  the  conversation  lie  heard,  that  Judge  Har- 
vey would  be  back  on  Monday,  and  that  the  special  judge 
would  not  take  up  his  case,  and  that  he  did  not  know  that 
Mr.  Turley  would  sit  on  the  bench,  or  that  Mr.  Shumate, 
his  attorney,  would  refuse  to  try  a  case  before  him;  that 
he  was  very  much  surprised  when  he  heard  the  case  had 
come  off,  and  had  made  no  arrangements  to  come.  Con- 
sidering these  circumstances,  it  is  apparent  that  the  de- 
fendant has  been  deprived  of  an  opportunity  of  presenting 
his  defense,  by  reason  of  the  special  judge  being  unaware 
of  the  agreement  made  by  counsel,  in  the  presence  of  the 
regular  judge;  and  by  acting  upon  that  agreement,  which 
was  made  in  his  presence,  the  action  of  the  special  judge 
in  hearing  the  case  at  a  different  day  from  the  one  agreed 
upon,  without  notice  to  the  defendant,  and  in  the  absence 
of  himself  and  witnesses,  was  such  a  surprise  upon  him 
that  the  motion  to  vacate  the  judgment,  set  aside  the  ver- 
dict, and  award  him  a  new  trial,  should  have  prevailed. 
The  judgment  complained  of  is  reversed,  the  judgment  va- 
cated, the  verdict  set  aside,  and  a  new  trial  awarded,  with 
costs  to  the  plaintiff  in  error. 

It  evented. 
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CHARLESTON. 

Simmers  County  v.  Monroe  County. 
Submitted  January  28,  1897— Decided  March  27,  1897. 

1.  County    Boundary    Disputes— Circuit   Court— Ministerial 

Duties — Mandamus. 

The  function  of  a  circuit  court,  under  Code  1891,  c.  H9,  s.  18, 
in  appointing  commissioners  to  settle  lines  between  counties, 
is  ministerial,  and  legislative  or  administrative,  and  the 
court  is  without  power  to  refuse1  such  appointment  on  appli- 
cation of  a  county  court  of  one  of  the  counties.  In  case 
of  its  refusal,  mandamus  from  this  Court  is  the  remedy,  not 
a  writ  of  error.  This  Court  has  no  jurisdiction  of  such  writ 
of  error,    (p.  20!).) 

2.  Equity  'Jurisdiction. 

The  action  of  a  circuit  court  in  such  matters  is  not  the  ex- 
ercise of  chancery  jurisdiction,  and  should  not  he  entered  in 
the  chancery  order  hook.     (p.  210.) 

Error  to  (1ircuit  Court,  (riven brier  County. 

Petition  by  the  court  of  So  miners  county  for  the  appoint- 
ment of  commissioners  to  determine  the  boundary  between 
such  county  and  Monroe  county.  From  an  order  refusing 
to  appoint  commissioners,  and  dismissing  the  petition, 
Summers  county  brings  error. 

Jakes  H.  Miller,  for  plaintiff  in  error. 

John  W.  Harris,  for  defendant  in  error. 

Brannox  Judge  : 

The  County  Court  of  Summers  county  passed  an  order 
that  it  appeared  to  the  court  that  a  dispute  had  arisen  be- 
tween the  county  of  Monroe  and  the  county  of  Summers 
as  to  the  boundary  line  between  them,  and  that  a  doubt 
existed  as  to  the  location  of  said  line,  and  ordered  that 
the  circuit  court  be  applied  to  for  the  appointment  of 
commissioners  as  provided  by  statute  to  have  said  line 
settled:  and  a  petition  was  tiled  in  the  circuit  court  of 
Summers  county,  asking  it  to  appoint  commissioners,  and 
that  court  appointed  three  commissioners  for  Summers 
county;  and  a  petition  was  filed  also  in  the  circuit  court 
of  Monroe  county,  asking  for  the  appointment  of  three 
commissioners  on  the  part  of  that  county,  and  the  county 
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court  of  that  county  filed  an  answer  to  said  petition,  re- 
sisting the  application  for  commissioners;  and,  the  pro- 
ceeding having  been  removed  to  the  circuit  court  of  Green- 
brier county,  that  court  refused  to  appoint  commissioners, 
and  dismissed  the  petition,  and  ordered  that  the  decree  of 
dismissal  be  entered  in  the  chancery  order  book  of  the 
court:  and  then  Summers  county  obtained  the  present 
writ  of  error. 

We  must  lirst  see  whether  this  Court  has  jurisdiction  to 
decide  anything  further  than  as  to  its  own  jurisdiction 
to  entertain  this  writ  of  error.  I  remark  that  a  county  is 
not  strictly  a  corporation,  but  a  public  quasi  corporation. 
1  Beach,  Pub.  Corp.  $  8.  I  doubt  whether  a  county,  as 
such,  can  sue  in  this  State,  since,  under  the  statute 
and  Constitution,  the  county  court  is  its  perfect  repre- 
sentative, performing  its  functions,  and  that  court  is  by 
statute  a  corporation  ;  but,  as  this  is  not  a  suit  dependent 
on  legal  title,  the  petition,  though  filed  in  the  name  of  the 
county,  not  the  county  court,  will  be  held  as  substantially 
good  in  that  respect.  Coming  now  to  the  question  of  our 
jurisdiction,  the  (Vide  of  1801  (chapter  89  section  18)  pro- 
vides that,  whenever  a  doubt  shall  exist  or  dispute  arise  as 
to  the  boundary  line  between  any  two  counties,  it  shall  be 
lawful  for  the  circuit  court  of  the  counties  interested,  or 
the  judge  in  vacation,  to  appoint  from  each  of  them  three 
commissioners  uto  ascertain  and  establish  the  true  line  so 
in  dispute, ??  and  that  the  commissioners  shall  choose  an 
umpire,  and  they  shall  take  an  oath  to  ascertain  the  true 
line  in  dispute,  and  make  true  reports  of  the  same,  and 
that  they  may  cause  surveying  to  be  done,  and  take 
evidence*,  and  that  uwhen  the  disputed  line  shall  be  ascer- 
tained, fixed,  and  marked, v  they  shall  cause  to  be  made 
three  plats  of  the  line,  and  return  one  to  the  clerk  of  the 
county  court  of  each  county,  and  the  other  to  the  secretary 
of  State,  where  they  shall  be  recorded,  and  such  plats  shall 
be  evidence4  of  the  lino.  The  circuit  court  heard  this  case 
upon  the  petition,  answer  of  the  county  court  of  Monroe 
county,  and  other  papers,  just  as  if  it  wore  a  lawsuit,  decid- 
ing apparently  upon  the  merits  of  tin*  claims  of  the  re- 
spective counties  in  a  controverted  line,  and  dismissed  the 
application  of  Summers  county  for  the  appointment  of 
commissioners. 
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The  question  arises  whether  the  circuit  court  had  any 
power  to  thus  refuse.  I  think  not,  because  I  think  that 
under  that  statute  a  circuit  court  does  but  perforin  a  purely 
ministerial,  not  a  judicial,  function,  nor  one  of  discretion. 
When  the  county  court  of  a  county  certifies,  in  the  lan- 
guage of  the  statute,  that  a  doubt  or  dispute  exists  as  to 
such  boundary  line,  it  is  entitled  to  have  the  question  de- 
cided bv  the  only  power  known  to  our  laws  to  so  de- 
cide it, — the  special  commission  provided  by  the  statute. 
The  merits  of  the  controversy  as  to  the  line  go  before  that 
commission.  It  cannot  be  that  the  court  may  or  may  not, 
as  it  chooses,  appoint  such  a  commission,  because  the  stat- 
ute says  it  shall  be  lawful  to  do  so,  thereby,  as  claimed, 
giving  the  court  a  discretion  to  do  or  not  to  do  what  it  is 
directed  to  do.  It  is  a  remedy  provided  for  the  benefit  of 
the  dissatisfied  county,  and  the  statute,  in  saying  that  it 
shall  be  lawful  for  the  court  to  appoint  commissioners, 
means  that  it  shall  be  its  duty  when  the  state  of  facts  ex- 
ists pointed  out  by  the  statute.  A  circuit  court  does  not 
try  the  merits  of  the  controversy.  It  simply  opens  the 
way  for  a  trial  of  them  before  the  special  tribunal  created 
by  the  statute.  That  tribunal  does  not  report  to  the  cir- 
cuit court  its  work,  for  the  court's  approval,  but  it  goes  to 
the  clerks  and  the  secretary  of  state,  and  there  is  no  fur- 
ther action  contemplated  on  it.  That  commission,  not  the 
court,  hears  the  controversy.  Those  commissioners,  in  the 
very  language  of  the  statute,  ascertain,  fix,  and  mark  the 
disputed  line.  It  is  not  a  lawsuit  between  the  counties. 
It  is  simply  a  process  pointed  out  by  statute,  by  which 
the  line  fixed  by  the  legislature  in  the  formation  of  the 
county  shall  be  ascertained  and  made  certain.  Whether 
the  action  of  that  special  tribunal  can  be  controlled  by  a 
court  is  not  now  for  us  to  say.  The  fact  that  a  court  acts 
in  the  appointment  of  this  commission  does  not  make  its 
action  any  the  less  ministerial.  Mackiii  v.  Taylor  County 
Court,  WW.  Va.  845  (18  S.  E.  ($82) ;  Plttnbary,  ('.  cl-  St. 
Lily.  Co.  v.  Board  of  Pahllr  Work*,  28  W.  Va.  204.  It 
is  the  character  of  the  act,  not  the  tribunal  doing  it,  which 
gives  cast  to  that  act.  The  action  of  the  circuit  court  being 
ministerial  merely,  no  writ  of  error  or  appeal  lies  to  this 
Court  therefrom.  2  Knc.  PI.  &  Prac.  25,  2ti.  This  Court's 
appellate  jurisdiction  is  in  matters  judicial,  not  merely  niin- 
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isterial.  Mandamus  was  the  proper  proceeding  to  compel 
the  appointment  of  commissioners  by  the  circuit  court. 
Doolittle  v.  County  Court,  28  W.  Va.  158;  Randolph  v. 
Stalnaker,  13  Grat.  523.  There  is  another  reason  why  this 
court  has  no  jurisdiction,  and  that  is  that  the  action  of  the 
circuit  court  in  this  matter  is  legislative,  or,  rather,  admin- 
istrative of  a  legislative  power  or  function,  not  judicial 
action,  because  the  formation  of  counties,  and  the  fixing 
and  altering  of  their  boundaries,  is  purely  a  legislative 
function.  The  legislature  can  delegate  that  power  to  sub- 
ordinate agencies.  Roby  v.  Sheppard,  42  W.  Va.  286  (20 
8.  E.  278) ;  1  Beach,  Pub.  Corp.  §§  397,  399.  The  legis- 
lature lias  delegated  its  function  in  settling  boundary  lines, 
and  given  a  part  of  it  to  the  circuit  court,  in  the  appoint- 
ment of  commissioners,  and  the  balance  to  those  commis- 
sioners. Such  being  the  character  of  its  action,  no  writ 
of  error  or  appeal  lies  to  this  court,  because  the  functions 
of  this  court  are  purely  judicial,  as  above  stated.  In  re 
Town  of  Cnion  Mine*,  39  W.  Va.  179  (19  8.  E.  398); 
Maekin  v.  Taylor  County  Court,  38  W.  Va.  338,  (18  8.  E. 
032);  Pittsburg,  (\  cfc  M.  L.  Ry.  Co.  v.  Board  of  Publie 
Works,  28  W.  Va.  204.  As  above  stated,  it  must  not  be 
thought,  because  a  circuit  court  is  directed  to  appoint  com- 
missioners, an  appeal  lies  from  its  action.  Congress,  for 
instance,  directed  a  district  court  to  pass  on  certain  claims, 
and  report  to  the  secretary  of  the  treasury.  It  was  held 
that  no  appeal  lay  from  that  court  to  the  supreme  court. 
L\  aV.  v.  Ferreira,  13  How.  40.  We  have  therefore  no  ju- 
risdiction to  decide  upon  the  merits  of  the  case  as  presented 
to  the  circuit  court  of  Greenbrier  county,  and  will  there- 
fore dismiss  this  writ  of  error  as  improvidently  granted. 

I  will  remark  that  this  proceeding  in  the  circuit  court  is 
in  nature  a  law  proceeding,  to  lie  entered  in  the  law  order 
book.  It  has  no  features  to  give  it  place  as  a  chancery 
suit,  and  ought  not  to  be  recorded  in  the  chancery  order 
book.  That  book  contains  only  matters  purely  of  chancery 
jurisdiction.  All  other  matters  which  a  circuit  court  does 
are  to  find  their  place  of  record  in  the  common-lHW  order 
book  of  that  court.  Its  entry  by  the  court  in  the  chancery 
order  book  would  itself  be  reversible  error,  if  we  had  juris- 
diction.    State  v.  Invin,  30  \V.  Va.  421,  (4  8.  E.  413.) 

Dismissed. 
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CHARLESTON, 

Bitford  v.  Adair  et  ah 
Submitted  January  27,  1897— Decided  March  81,  1897. 

1.  Abandon  ED  Wifk— Fan hjn  Br  si  den  ee— Separate  Estate. 

A  married  woman  who  has  been  wholly  abandoned  by  her 
husband,  permanently  residing1  in  another  state  or  foreign 
country,  under  the  rules  of  the  common-law,  as  settled  by 
the  various  decision  of  the  various  courts  of  the  United 
States,  is  restored  to  all  the  powers  of  a  feme  sole  as  to  her 
seperate  property.  This  rule  has  been  extended,  modified 
or  abrogated  by  the  statutory  enactments  of  various  states, 
(p.  215.) 

2.  Estoppel  by  Deed—  Heir  Apparent — Heirs. 

By  deed  with  covenants  of  {general  warranty,  an  heir 
apparent  may  estop  herself  from  afterwards  claiming  her 
inheritance.     Such  estoppel  extends  to  her  heirs,     (p.  217.) 

3.  Estoppel — lien  Adjutieata — Material  Fciet. 

A  person  who  relies  upon  an  adjudication  as  an  estoppel 
cannot  dispute  the  truth  of  the  material  fact  on  which  such 
adjudication  is  predicated,     (p.  217.) 

4.  Estoppel — lies  Ad  judicata — Adverse  Title, 

A  party  to  a  suit,  who  claims  title  adverse  to  a  former  adju- 
dication of  this  Court,  by  which  he  is  not  bound,  cannot  rely 
on  such  adjudication  as  an  estoppel  against  parties  to  such 
former  suit.  An  estoppel,  to  be  binding,  must  be  mutual, 
(p.  217.) 

5.  APPOINTMENT. 

The  case  of  Thrasher  v.  Ballard*  35  \V.  Va.  524,  approved, 
but  held  not  to  be  binding  on  the  parties  to  the  present  litiga- 
tion,    (p.  215.) 

Error  to  Circuit  Court,  Monroe  County. 
Action  by  N.  W..  Buford  against   Win.  Adair  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error. 

Affirmed. 

Jos.  W.    Caldwell,    Alex.    F.  Mathews   and   Logan   & 
Patton,  for  plaintiff  in  error. 

John  Osborne  and  L.  J.    Williams,   for   defendants  in 
error. 
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Dent,  Judge  : 

An  ejectment  suit  instituted  in  the  Circuit  Court  of 
Monroe  county  by  N.  W.  Buford  against  William  Adair 
et  ah  resulted  in  a  judgment  for  defendants.  The  plain- 
tiff obtained  a  writ  of  error.  The  facts  are  as  follows: 
Daniel  Stoner  deceased,  on  the  12th  day  of  March,  1845, 
executed  a  deed  to  William  Nossinger,  trustee,  conveying 
personal  and  real  estate  as  recited  in  the  deed,  "to  have 
and  to  hold  the  said  tract  or  parcel  of  land,  and  the  slaves, 
bonds  and  debts  and  personal  property  to  him  the  said 
William  Nossinger  his  heirs  or  agents  by  him  appointed 
for  the  purposes  following,  That  is  to  say  in  Trust  for  the 
said  Matilda  Stoner  and  lie  the  said  William  Nossinger 
will  &  shall  permit  the  said  Matilda  Stoner  during  her  life 
to  receive  and  take  all  the  issues  rent  hires,  profits,  and 
interest  of  the  said  property,  debts,  bonds  moneys,  slaves 
lands,  stock,  ct  apply  <fc  do  with  as  she  may  think  proper 
and  the  said  William  Nossinger  will  permit  the  said 
Matilda  &  the  right  is  hereby  given  her  to  dispose  of  the 
aforesaid  property  by  will  and  give  such  portion  thereof 
as  she  may  think  proper  to  the  said  Daniel  Stoner  or  the 
children  which  they  now  have  or  any  which  they  may  here- 
after have  in  case  the  said  Matilda  Stoner  should  survive 
her  husband  and  all  of  her  children,  She  can  dispose  of  all 
of  the  estate  as  she  may  think  proper.  It  is  further  un- 
derstood that  if  any  of  the  Children  of  .the  said  Daniel  A: 
Matilda,  or  any  which  they  may  hereafter  have,  shall 
marry  or  arrive  of  age,  that  the  said  William  Nossinger 
shall  give  to  such  child,  or  children  such  part  of  the  prop- 
erty aforesaid  as  the  said  Matilda  shall  direct.  And  it  is 
further  understood,  that  if  at  any  time  the  said  William 
Nossinger  should  remove  from  this  county  or  if  the  said 
Matilda  should  wish  to  have  another  Trustee  appointed  in 
his  stead;  the  said  William  Nossinger  shall  appoint  such 
Trustee  as  the  said  Matilda  shall  desire  Ar  he  the  said  Wil- 
liam Nossinger  shall  have  no  further  power  to  act  as  Trus- 
tee of  this  Deed,  A:  it  is  further  understood,  that  the  said 
William  Nossinger  or  such  Trustee  as  may  be  by  him  ap- 
pointed is  hereby  fully  authorized  A:  empowered  to  re- 
ceive4, recover  A:  collect  by  all  lawful  means  all  the  prop- 
erty A:  effects  whether  real  or  personal,  debts  or  moneys 
belonging  or  owing  to  the  said  Daniel  Stoner  to  be  applied 
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as  above  directed."  Afterwards,  by  successive  convey- 
ances, said  Daniel  Stoner  became  the  trustee,  in  lieu  of 
William  Nossinger.  Daniel  and  Matilda  Stoner  had  two 
children — Lucy  J.,  who  became  the  wife  of  L.  C.  Thrasher, 
-and  Letitia  S.,  who  inter-married  with  one  Buford  ne- 
wborn she  had  two  sons,  the  plaintiff'  being  one  of  them, 
who  claims  to  hold  by  purchase  his  brother's  interest  in 
the  subject-matter  in  controversy.  On  the  80th  day  of 
May,  1868,  Daniel  Stoner,  Matilda,  his  wife,  and  Letitia 
S.  Buford  executed  a  deed  conveying  the  tract  of  land, 
one-half  of  which  is  here  in  controversy,  to  Leroy  C. 
Thrasher,  husband  of  Lucy  J.  Thrasher,  in  consideration  of 
five  thousand  and  five  hundred  dollars,  one  thousand  dol- 
lars of  which  the  grantee  was  allowed  to  retain  for  the 
benefit  of  his  wife.  He  paid  the  residue  of  the  purchase 
money  to  the  grantors,  except  one  thousand  and  three 
hundreed  dollars,  forwhidi  latter  sum  the  land  was  after- 
wards decreed  to  be  sold,  and  was  purchased  by  the  par- 
ties under  whom  the  defendants  claim ;  the  balance  of  the 
purchase. money  being  received  from  such  sale,  and  paid 
to  the  original  grantors.  Matilda  Stoner  died  after  Letitia 
S.  Buford,  leaving  a  will  executed  by  her  in  the  year  1882, 
before  the  death  of  Letitia  S.  Buford,  by  which  she  de- 
vised the  whole  of  said  land  to  Lucy  C.  Thrasher.  She 
instituted  an  ejectment  suit  against  the  purchasers  of  said 
land  for  the  possession  thereof,  and  this  Court  held  that 
the  will  of  Matilda  Stoner  was -void,  upon  the  supposition 
that  Mrs.  Buford  was  alive  at  the  time  of  the  death  of  her 
mother,  and  that,  the  appointment,  not  having  been 
legally  executed,  the  land  descended  one-half  to  Mrs. 
Thrasher  and  one-half  to  Mrs.  Buford,  and  adjudged  the 
one-half  of  the  land  then  in  controversy  to  Mrs.  Thrasher. 
The  plaintiff  herein  seeks  to  recover  the  other  half  of 
said  land,  as  having  descended  to  Mrs.  Buford,  or,  as  she 
was  dead  at  the  date  of  the  death  of  Mrs.  Stoner,  to  her 
heirs,  of  whom  the  plaintiff  is  the  sole  representative. 
The  defendants,  claiming  title  under  the  decree  of  the  court 
aforementioned,  and  under  Mrs.  Thrasher,  insist  that  the 
power  of  appointment  vested  in  Mrs.  Stoner  was  properly 
exeuted,  and  that  the  plaintiff  has  no  interest  in  the  land 
claimed.  Mrs.  Thrasher's  deposition  was  taken,  and  she 
testified  on  cross-examination  by  the  plaintiff  that   Mrs. 
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Buford  and  her  children  received  between  "$3,000  and 
$4,000  of  the  proceeds  of  the  sale  of  the  land"  made  to 
her  husband  by  the  Stoners  and  Letitia  Buford;  that  the 
money  was  collected  from  such  sale  by  her  father,  from 
her  husband,  and  invested  in  land  in  Wythe  County,  Va., 
for  the  benefit  of  the  two  children  of  Mrs.  Buford.  H.  D. 
C.  Buford,  one  of  the  children  of  Mrs.  Buford,  and  who 
made  a  deed  to  the  plaintiff'  for  his  interest  in  this  contro- 
versy, with  covenants  of  general  warranty,  and  who  is 
thereby  interested  in  the  result  of  this  suit,  in  his  testi- 
mony undertook  to  contradict  Mrs.  Thrasher  as  to  this  evi- 
dence brought  out  on  cross-examination.  He  is  incom- 
petent to  testify  as  to  any  transactions  or  communications 
had  with  the  parties  deceased,  under  whom  defendants 
claim  title,  and  otherwise  as  to  such  transactions  his  evi- 
dence is  mere  hearsay. 

The  first  matter  of  inquiry  that  suggests  itself  is  as  to 
the  effect  of  the  deed  of  Daniel  Stoner,  Matilda  Stoner, 
and  Letitia  S.  Buford  to  L.  (\  Thrasher.  Daniel  Stoner 
was  the  trustee  holding  the  legal  title  to  the  property  in 
controversy.  Besides,  lie  was  entitled  to  an  interest  by 
way  of  apppointment ;  and  under  the  trust,  if  so  directed 
by  Matilda  Stoner,  their  daughters  being  of  age  and  mar- 
ried, he  had  the  right  to  convey  the  property  to  either  of 
them.  Under  such  circumstances,  the  trustee  and  the  ben- 
eficiaries, with  the  exception  of  Mrs.  Thrasher,  unite  in 
changing  the  character  of  the  trust  estate  from  realty  into 
a  personal  fund  of  live  thousand  five  hundred  dollars,  one 
thousand  dollars  whereof  is  donated  to  Mrs.  Thrasher,  while 
the  remaining  four  thousand  five  hundred  dollars  goes  into 
the  hands  of  the  trustee  and  beneficiary  grantee,  Mrs. 
Stoner,  who  together  have  the  full  power  of  disposal 
thereof  to  one  or  both  of  these  adult  married  daughters. 
Where  trustees  convert  a  trust  property,  the  adult  cestui 
que  trust  has  a  right  to  confirm  the  conversion,  and  accept 
the  fund  in  its  converted  form,  or  repudiate  it  and  take 
the  original  property.  But  he  cannot  do  both.  He  must 
make  an  election.  And  his  acceptance  of  the  property  in 
a  converted  form  estops  him  from  afterwards  demanding 
the  original  property.  While  the  deed  might  be  void  as  a 
conveyance,  it  is  an  evidential  fact  showing  her  acqui- 
esence  in  the  transformation  of  the  trust  property,  which, 
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taken  in  connection  with  the  evidence  that  she  received  a 
greater  benefit  from  the  transformed  property  than  she 
was  entitled  to  in  the  original,  estops  those  claiming  under 
her  from  a  recovery  of  the  original  property.  In  other 
words,  during  her  adult  age  and  marriage,  the  trus- 
tee, by  direction  of  Mrs.  Stoner,  in  whom  was  lodged  the 
power  by  the  terms  of  the  trust,  instead  of  giving  Mrs. 
Buford  the  land,  or  a  part  thereof,  as  he  was  authorized  to 
do  by  the  instrument  creating  the  trust,  with  her  writ- 
ten assent  and  approval,  sold  the  trust  property,  and  in- 
vested for  her  benefit  the  proceeds  thereof.  Now,  having 
gotten  these  proceeds,  her  children,  on  pure  legal  techni- 
calities, want  also  the  original  property.  They  insist,  be- 
cause this  Court,  in  the  case  of  Th rather  v.  Ballard,  above, 
held,  as  the  facts  were  then  presented,  the  will  of  Mrs. 
Stoner  invalid  to  pass  the  title  to  the  property,  and  that  it 
descended  to  Mrs.  Thrasher  and  Mrs.  Buford  in  moieties, 
that  this  determination  is  rets  adjudieata.  In  that  case 
the  Court  only  held  that  Mrs.  Thrasher  was  not  entitled  to 
the  Buford  moiety,  but  did  not  undertake  to  determine 
Mrs.  Buford 's  rights.  She  was  dead,  and  her  heirs  were 
not  parties  to  the  suit;  and  it  was  not  a  binding  adjudica- 
tion as  to  them,  and  therefore  could  not  be  as  to  the  de- 
fendants, who  in  part  claim  through  her  deed. 

The  validity  of  her  deed,  however,  is  questioned.  It  is 
shown  in  evidence  that  her  husband  deserted  her  in  1859, 
and  never  lived  with  her  afterwards.  At  the  time  of  the 
the  execution  of  the  deed  she  was  living  in  Wythe 
County,  Va.,  while  he  lived  in  Missouri,  where  he  remar- 
ried,— whether  with  or  without  a  divorce  is  not  known, 
although  the  witness  did  not  know  of  a  divorce.  Mrs.  Bu- 
ford, learning  of  his  remarriage,  also  remarried.  uAt  the 
common-law,  if  the  husband  had  abjured  the  realm,  or 
was  an  alien  residing  continuously  abroad,  these  circum- 
stances invested  the  wife  with  the  protection  and  powers 
incident  to  a  feme  xofe.*'  And  the  same  rule  has  been 
extended  and  applied  when  the  husband  resided  without 
the  state  of  the  wife's  residence,  he  having  deserted  her. 
Abbots.  Bayley*  (>  Pick.  89 ;  Greyory  \\  Pieree,  4  Mete. 
(Mass.)  478;  AW  v.  Bates,  J2M<>.  ttO;  Gallaherw  Delaryy, 
57  Mo.  29:  Rhea  v.  Ilhemter,  1  Pet.  105;  Gregory  v.  Paul, 
15  Mass.  81;   Cornwall  v.    Iloyt,  7  Conn.  427;    Arthur  v. 
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Broadnax,  3  Ala.  557;  Roland  w  Logan,  18  Ala.  307.  In 
Starvett  w  Wynn,  17  Serg.  &  R.  130,  the  rule  of  the  com- 
mon-law is  stated  to  be  that  "if  a  husband  deserts  his  wife, 
and  ceases  to  perform  his  marital  duties,  the  acquisitions 
of  property  made  by  the  wile  during  such  desertion  are 
separate  property,  and  that  she  may  dispose  of  such  prop- 
erty by  will  or  otherwise."  See,  also,  Love  v.  J/oyne/tan, 
16  111.  277.  It  being  simply  just  to  the  wife  that,  her  hus- 
band having  deserted  her,  and  gone  beyond  the  limits  of 
the  state,  with  no  intention  of  returning,  she,  being  thus 
deprived  of  her  marital  rights,  should  be  allowed  to  man- 
age and  dispose  of  her  property  as  though  she  were  a  feme 
sole;  otherwise  her  property  would  be  indefinitely  tied  up, 
without  benefit  to  herself  or  others.  In  some  states,  be- 
cause the  statute  so  provides,  a  married  woman  separated 
from  her  husband  cannot  make  a  good  deed  for  her  real 
estate,  for  the  reason  that  her  husband  does  not  join  with 
her.  Beekman  v.  Stanley,  8  New  257;  Maelay  v.  Lore,  25 
Oal.  367;  Leonard  v.  Townxend*  26  Cal.  446.  The  com- 
mon-law, however,  was  in  full  force  in  this  state  at  the 
time  of  Mrs.  Buford's  conveyance,  and  the  statute  law  in 
no  wise  affected  it,  except  to  provide  the  effect  of  a  mar- 
ried woman's  deed  when  properly  acknowledged;  and, 
when  the  so-called  "Married  Woman's  Law"  was  adopted 
into  the  (-ode  of  1868,  special  provision  was  made  therein 
for  the  conveyance  of  a  wife's  property  when  living  sepa- 
rate and  apart  from  her  husband.  Mrs.  Buford  executed 
the  deed  as  though  she  were  a  feme  sole.  Her  only  inter- 
est affected  thereby  was  a  remote,  contingent  right,  which 
could  be  released  or  conveyed  by  deed,  under  section  o, 
chapter  116,  ('ode  Ya.  And,  whether  sufficient  as  a  con- 
veyance or  not,  it  would  operate  as  an  estoppel  in  favor  of 
a  purchaser  in  good  faith,  fully  complying  with  the  terms 
of  purchase.  If  good  enough  .to  give  her  the  benefit  of 
the  purchase  money  without  restitution,  it  should  be  re- 
garded as  good  enough  to  bar  her  heirs  from  questioning 
the  legality  of  the  appointment  afterwards  made  by  Mrs. 
Stoner,  who  undoubtedly  made  it  believing  at  the  time 
that  Mrs.  Buford  had  already  received  full  consideration 
for,  and  parted  with,  all  her  interest  in  such  appointment. 
In  the  case  of  Rosenthal  v.  Mayhuyh,  ft*  Ohio  St.  15o,  it 
was  held  that  a   deed  made   bv  a  deserted  wife  and  her 
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children,  in  the  absence  of  the  husband,  for  his  property, 
was  sufficient  to  bar  the  wife's  dower  in  said  property, 
which  was  afterwards  recovered  by  the  returned  husband, 
and  of  which  he  died  seised.  And  in  the  case  of  Hart  v. 
Gregg*  32  Ohio  St.  502,  it  was  held  that  a  general  warranty 
deed  made  by  an  heir  apparent  for  his  expectancy, while  void 
as  a  conveyance,  as  being  for  a  mere  possibility  not  coupled 
with  an  interest,  would  act  as  an  estoppel  in  favor  of  a 
purchaser  for  value  in  possession.  Being  binding  as  to 
Mrs.  Buford,  it  would  be  binding  as  to  her  heirs,  as  though 
it  were  an  advancement  made.  Coffman  v.  Coffman,  41 
W.  Va.  8  (23  S.  E.  523). 

But  the  plaintiff  does  not  claim  as  an  heir  of  Mrs. 
Buford,  but  as  heir  of  Matilda  Stoner,  insisting  that  Mrs. 
Buford  died  before  Mrs.  Stoner,  and  yet  he  pleads  the  de- 
cision in  the  case  of  Thrasher  v.  Ballard  as  ren  ati judicata. 
That  decision  was  reached  at  the  instance  of  those  claiming 
under  Mrs.  Buford,  on  the  theory  that  she  was  alive 
at  the  date  of  the  death  of  Mrs.  Stoner,  and  that  for 
this  reason  alone  she  was  equally  interested  in  the  ap- 
pointment. The  plaintiff  now  insists  that  the  adjudica- 
tion of  the  court  is  ren  adjttdieafa,  but  not  as  to  the  facts 
on  which  it  is  founded,  and  that  he  is  entitled  to  the  bene- 
fit thereof,  but  has  a  right  to  show  that  the  main  fact  on 
which  it  is  predicted  was  untrue,  and  that  for  this  reason 
he  is  entitled  to  the  controverted  property  by  virtue  of 
the  adjudication,  yet  in  opposition  to  such  fact.  In  other 
words,  he  has  the  right  to  assert  that  Mrs.  Buford  was 
dead  at  the  time  of  an  adjudication  in  her  favor,  and  that 
the  determination  was  void  as  to  her,  but  operated  in  favor 
of  plaintiff's  title  derived  from  another  source,  and  that, 
while  defendants  are  estopped  by  the  adjudication,  plain- 
tiff is  not,  only  insofar  as  it  suits  him.  The  plaintiff,  in 
relying  on  this  estoppel,  is  also  estopped  from  asserting 
any  facts  to  the  contrary  of  that  on  which  it  is  founded. 
He  is  thus  estopped  from  denying  that  Mrs.  Buford  was 
alive  at  the  death  of  Mrs.  Stoner.  Hence,  if  he  relies  on 
the  death  of  Mrs.  Buford  before  Mrs.  Stoner,  he  cannot 
rely  on  the  adjudication  made  on  a  contrary  showing  as 
reH  adjttdieafa.  This,  then,  would  leave  the  question 
open,  as  between  the  parties  to  this  suit,  as  to  whether  the 
will  of  Mrs.  Stoner  is  void.     The  former  adverse   decision 
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was  based  on  the  apparent  facts  whirl)  are  now  made  to 
appear  plainly  and  admittedly  to  the  contrary  :  (1)  Mrs. 
Stoner's  death  before  Mrs.  Buford's;  (2)  Mrs.  Buford's 
residence  with  her  husband  at  the  time  she  joined  in  the 
deed  to  L.  (\  Thrasher;  (8)  that  she  had  received  no 
portion  of  the  property  in  the  trust;  (4)  that  the  ap- 
pointment was  made  without  her  knowledge  or  consent. 
If  Mrs.  Buford  was  aware  of  the  appointment,  and  as- 
sented thereto,  and  received  her  just  portion  of  the  prop- 
erty, it  does  not  matter  when  the  appointment  is  held  to 
have  been  consummated, — whether  at  the  date  of  the  will, 
or  at  the  death  of  Mrs.  Stoner,  although  the  latter  must 
be  conceded  to  be  the  proper  legal  time.  It  is  plain  to  be 
seen  that,  when  Mr.  and  Mrs.  Stoner  and  Mrs.  Buford 
joined  in  the  deed  to  L.  0.  Thrasher,  their  object  was  to 
carry  out  that  portion  of  the  trust  which  provided,  uIf  any 
of  the  children  of  the  said  Daniel  and  Matilda,  or  any 
which  they  may  hereafter  have,  shall  marry  or  arrive  at 
age,  that  the  said  William  Nossinger  shall  give  to  such 
child  or  children  such  part  of  the  property  aforesaid  as  the 
said  Matilda  shall  direct." 

The  property  was  more  than  she  wanted  to  give  to  either 
or  both  the  children.  That  they  might  give  a  portion  to 
each,  they  sold  it  for  a  fair  consideration  to  L.  C.  Thrasher, 
husband  of  Mrs.  Thrasher,  and  permitted  him  to  retain 
one  thousand  dollars  as  the  portion  of  his  wife,  and  out  of 
the  residue  of  the  purchase  money  provided  Mrs.  Buford 
a  portion.  But,  Thrasher  failing,  the  land  was  sold  to  pay 
the  unpaid  balance  of  the  purchase  money,  and  thus  Mrs. 
Thrasher  was  deprived  of  her  portion;  and  she  not  having 
joined  in  the  deed,  and  not  being  bound  thereby  in  any 
way  shown  in  the  record,  Mrs.  Stoner  executed  the  ap- 
pointment by  will,  thus  securing  to  her  such  rights  as  she 
might  have  in  the  land  by  reason  of  not  uniting  in  and 
being  bound  by  the  deed,  which  afterwards,  owing  to  the 
peculiar  phase  the  facts  assumed,  was  adjudicated  to  be 
a  one-half  undivided  interest  by  inheritance.  From  these 
circumstances  it  is  clear  that  Mrs.  Buford,  having  received 
her  portion,  was  aware  of  and  assented  to  the  appointment 
made  by  Mrs.  Stoner;  and  this  is  made  plainer  from  the 
appearance  of  the  names  of  II.  I).  (\  Buford  and  X.  W. 
Buford  as    witnesses   to    Mrs.    Stoner's  will,  who  are  now 
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claiming  the  land  in  this  suit  as  the  sons  of  Mrs.  Buford, 
and  the  heirs  of  Mrs.  Stoner.  Mrs.  Buford  was.  not  a  for- 
gotten child,  and  hence  she  could  not  complain  of  this  ap- 
pointment made  to  Mrs.  Thrasher  as  invalid  if  she  were 
living.  Much  less  can  her  sons,  since  their  mother  died 
before  it  became  effective.  The  judgment  is  therfore 
affirmed. 

Affirmed. 


CHARLESTON. 

Klinkler  >\  Wheeling  Stkkl  it  Iron  Co. 
Submitted  February  b\  1897— Decided  March  81,  1897. 

1 .  A  ppea  ii — Record — Rill  of  Exception*. 

When  a  bill  of  exceptions  is  taken  after  all  the  evidence 
has  been  submitted,  and  it  purports  to  set  out  all  the  evi- 
dence, the  evidence  set  out  in  this  bill  of  exceptions  may  be 
looked  to  in  considering:  the  questions  raised  in  another  bill 
of  exceptions  taken  in  the  progress  of  the  trial.  Half  v.  Halt* 
12  AV.  Va.  2.     (p.  221.) 

2.  Nkolioexck—  Question  for  Court. 

When  a  given  state  of  facts  is  such  that  reasonable  men 
may  differ  upon  the  question  whether  there  was  negligence 
or  not,  the  determination  of  the  matter  is  for  the  jury.  But 
when  the  facts  are  such  that  all  reasonable  men  must  draw 
from  them  the  same  conclusion, — when  there  is  no  room  for 
two  reasonable  opinions  about  it, — then  it  becomes  a  ques- 
tion of  law  for  the  court.  Raines  v.  Rail waif  Co.,  89  W.  Va. 
50,  syllabus  2  and  8.     (p.  225.) 

3.  Evidence — K.vcludin<j  Evidence  From  Jury. 

When  the  evidence  is  so  clearly  deficient  as  to  give  no 
support  to  a  verdict  for  plaintiff,  if  so  rendered,  the  court 
should  exclude  the  evidence  from  the  jury,     (p  226..) 

Error  to  Circuit  Court,  Ohio  county. 

Action  by  Albert  Klinkler  against  the  Wheeling;  Steel 
<fc  Iron  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Affirmed. 

Dovener  <fc  Coniff,  for  plaintiff"  in  error. 
W.  P.  Hubbard,  for  defendant  in  error. 
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McWhorter,  Judge  : 

Albert  Klinkler  instituted  his  action  of  trespass  on  the 
case  in  the  Circuit  Court  of  Ohio  county  September  19, 
1893,  against  the  Wheeling  Steel  Ac  Iron  Company,  alleging 
injuries  to  the  person  of  the  plaintiff  as  the  result  of  care- 
lessness and  negligence  on  the  part  of  defendant  company. 
Demurrer  to  the  declaration  was  sustained,  and  the  case 
remanded  to  rules  with  leave  to  plaintiff  to  amend,  and 
an  amended  declaration  was  filed,  to  which,  also,  defend- 
ant demurred,  which  demurrer  was  over-ruled,  and  on  the 
19th  day  of  December,  1894,  defendant  pleaded  not  guilty, 
and  issue  was  thereon  joined,  and  a  jury  impaneled,  and 
before  the  plaintiff's  evidence  was  all  in  he  asked  leave  to 
further  amend  his  declaration,  which  leave  was  granted, 
and  plaintiff'  filed  his  declaration  as  amended;  and,  all  the 
evidence  adduced  by  the  plaintiff  having  been  fully  heard, 
and  the  plaintiff  having  rested  his  case,  the  defendant, 
without  offering  any  evidence,  moved  the  court  to  exclude 
the  evidence  from  the  consideration  of  the  jury,  to  the 
granting  of  which  motion  the  plaintiff  objected,  and  on 
argument  and  consideration  the  court  sustained  the  motion, 
and  plaintiff  excepted.  Thereupon  the  jury  returned  a 
verdict  for  the  detendant,  and  plaintiff  moved  the  court  to 
set  aside  said  verdict  and  grant  him  a  new  trial,  which 
motion  was  set  for  hearing  on  December  29, 1894,  on  which 
last  mentioned  day  said  motion  was  argued  and  over-ruled 
by  the  court,  to  which  plaintiff  excepted,  and  the  court 
proceeded   to  render  judgment  upon  said  verdict. 

The  plaintiff  took  four  bills  of  exception,  which  were 
duly  signed  by  the  judge,  and  made  part  of  the  record.  The 
first  was  to  the  ruling  of  the  court  in  excluding  the  evi- 
dence from  the  jury  and  relieving  the  jury  from  the  con- 
sideration thereof.  This  bill  of  exceptions  No.  1  failed  to 
certify  the  evidence  so  excluded.  The  second  bill  of  ex- 
ceptions was  taken  to  the  over  ruling  by  the  court  of  the 
motion  of  the  plaintiff,  made  after  the  rendering  of  the 
verdict,  to  set  aside  the  verdict  and  grant  him  a  new  trial 
of  the  cause,  and  the  plaintiff  also  asked  the  court  to  cer- 
tify in  this  bill  of  exceptions  No.  2  all  the  evidence  intro- 
duced in  said  cause,  which  was  done.  The  bill  of  exceptions 
No.  8  was  to  the  ruling  of  the  court  in  sustaining  the  de- 
fendant's  objection   to   two   certain   questions    asked  by 
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plaintiff  of  witness  J.  M.  Vance.  And  bill  of  exceptions 
No.  4  was  taken  to  the  ruling  of  the  court  sustaining  a  like 
objection  to  a  question  by  plaintiff  asked  of  witness  K.  T. 
Devries. 

It  is  contended  by  defendant  that,  the  bill  of  exceptions 
No.  1,  taken  to  the  action  of  the  court  in  excluding  the 
evidence  of  the  plaintiff  from  the  jury,  not  setting  forth, 
either  directly  or  by  reference  to  any  other  part  of  the 
record,  the  evidence  which  is  said  to  have  been  excluded, 
this  Court,  of  course,  can  not  see  from  this  bill  of  excep- 
tions that  the  court  below  erred,  and  it  must  be  assumed 
that  its  judgment  was  right:  and  it  is  further  contended 
that  the  Court  cannot  refer  to  the  second  or  any  other  bill 
of  exceptions  for  the  purpose  of  seeing  what  evidence  is 
referred  to,  such  other  bill  not  being  referred  to  in  bill 
No.  1, — and  cites  the  case  of  Zumbro  v.  Stump,  38  W.  Va. 
334  (18S.  E.  443),  in  support  of  the  position,  which  says 
(quoting  from  1  Bart.  Law  Prae.  p.  (559)  :  "The  facts 
stated  in  first  bill  of  exceptions,  however,  cannot  be  noticed 
by  an  appellate  court  in  considering  another,  unless  the 
first  bill  is  referred  to  in  the  second,  and  adopted  as  part 
of  it," — and  cites  Crawford  v.  Jarretfs  Adm*r,  2  Leigh 
(539;  Perkins"  Aihn'r  v.  Hawkins'  Adm'r,  9  Grat,  649; 
Brooke  v.  Young*  3  Rand.  100.  It  will  be  found  in  some 
of  the  cases  here  cited,  notably  that  of  9  Grat.,  and  also  in 
Hall  v.  Hall,  12  W.  Va.  21,  and  set  out  in  syllabus  2  of 
that  case,  an  exception  is  made  to  the  rule,  as  when  a  bill 
of  exceptions  is  taken  after  all  the  evidence  has  been  sub- 
mitted to  the  jury,  and  it  purports  to  set  out  all  the  evi- 
dence, the  evidence  set  out  in  this  bill  of  exceptions  may 
be  looked  to  in  considering  the  question  raised  in  another 
bill  of  exceptions  taken  in  the  progress  of  the  trial.  So 
that  we  see  no  difficulty  in  the  way  of  considering  the  evi- 
dence certified  in  bill  of  exceptions  No.  2  to  ascertain 
whether  the  court  erred  in  excluding  the  evidence  from 
the  jury. 

Plaintiff  was  conductor  on  the  transfer  train  to  make 
connection  between  Wheeling  and  Ben  wood  on  passenger 
trains  to  and  from  Wheeling.  On  the  8th  of  April,  1893, 
plaintiff  says  in  his  testimony,  they  took  charge  of  the 
train  from  Wheeling,  and  took  the  connection  toBenwood, 
and  then  made  connection  there  with  the  regular  train  No. 
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47  from  Grafton,  and  brought  her  up  to  the  Baltimore  & 
Ohio  shop  at  Twenty-seventh  street,  Wheeling,  where  the 
shops  were  then  located,  and  then  took  the  train  from  the 
regular  engine  from  Grafton,  and  put  on  engine  62  to  get 
passenger  train  to  the  depot.  The  train  was  pushed  up  in 
front  of  the  engine  on  the  main  and  eastern  track,  plain- 
tiff standing  on  front  platform  furthest  from  the  engine, 
the  proper  place  for  conductor  when  train  was  being 
pushed.  With  plaintiff*,  on  front  end  of  car,  were  four  other 
men.  About  Twenty-sixth  street  are  situated  the  works 
of  the  defendant,  on  the  east  side  of  the  Baltimore  &  Ohio 
tracks,  from  which  works  the  defendant's  railroad  runs 
across  the  several  tracks  of  the  Baltimore  &  Ohio  to  the 
track  of  the  Pittsburg,  Wheeling  &  Kentucky  Railroad, 
operated  by  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  At  the  time  of  the  accident  the  next 
track  of  the  Baltimore  &  Ohio  on  west  of  main  track  was 
filled  with  freight  cars  of  the  Baltimore  <fc  Ohio  Company, 
which  obstructed  the  view  between  the  main  track  and 
the  cross  track  from  the  point  at  which  the  train  was  being 
pushed.  The  engine  of  defendant,  called  a  "dinkey,"  was 
coming  from  the  Pittsburg,  Wheeling  &  Kentucky  track 
towards  the  iron  works  with  two  freight  cars.  On  the  en- 
gine were  J.  C.   Malony,  engineer  and  fireman,  and 

Householder,  brakeman.  Before  reaching  the  second 
track,  on  which  the  freight  cars  were  standing,  defendant's 
engine  stopped,  and  Householder  went  forward  past  the 
freight  cars,  and  says  he  looked  down  and  saw  a  train  of 
coaches,  and,  supposing  they  were  switching  out  of  the 
shop  and  stopped,  he  (Householder)  waved  the  defend- 
ant's engineer  ahead,  but  he  was  a  little  slow  in  starting, 
and  he  (Householder)  started  back, — stepped  on  the  foot- 
board on  front  of  the  engine  as  she  came  up.  Plaintiff 
says  he  was  about  forty  feet  away  when  he  saw  Householder 
wave  him  out.  Plaintiff's  train  was  moving  "about  21) 
miles  an  hour."  He  afterwards,  however,  corrects  this, 
and  says  he  was  going  at  the  rates  of  eight  or  ten  miles  an 
hour.  Another  witness,  James  Young,  puts  it  at  six  miles 
per  hour  that  plaintiff's  train  was  moving  at  time  of 
accident.  Plaintiff  says  he  did  not  know  what  House- 
holder was  waving  for. 
It  is  provided  in  section  (51,  chapter  54,  Code,  that  uwhen 
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the  tracks  of  two  railroads  cross  eacli  other,  or  in  any  way 
connect  at  a  common  grade,  the  crossing  shall  be  made  and 
kept  in  repair  and  watchman  maintained  thereat  at  the 
joint  expense  of  the  companies  owning  the  tracks,  and  all 
trains  or  engines  passing  over  such  tracks  shall  come  to  a 
full  stop  not  nearer  than  two  hundred  feet  nor  farther  than 
eight  hundred  feet  from  the  crossing,  and  shall  not  cross 
until  signaled  so  to  do  by  the  watchman,  nor  until  the  way 
is  clear."  In  answer  to  the  question,  "Did  you  stop  on 
account  of  this  crossing?"  plaintiff  answered:  "Did  I 
stop?  No,  sir.  I  stopped  on  the  crossing  because  I 
couldn't  help  myself,  when  the  accident  occurred."  "Be- 
fore that  had  you  stopped?"  He  replied :  "We  were 
coming  to  the  depot  on  regular  time,  and  we  was  coming 
at  our  usual  rate.  Never  had  any  orders  to  stop  at  that 
crossing."  Rule  37  of  the  Baltimore  &  Ohio  Company, 
which  plaintiff  said  whs  in  force,  is  as  follows:  "Trains 
are  run  under  the  charge  of  the  conductors  thereof,  and 
their  directions  relative  to  the  management  of  trains  will 
be  observed,  except  in  cases  where  such  directions  may  be 
in  violation  of  the  rules  of  this  company  or  of  safety,  in 
which  cases  enginemen  will  call  the  attention  of  conduc- 
tors to  the  fact,  as  understood  by  them,  and  decline  com- 
pliance. The  same  also  holds  good  in  all  cases  of  doubt. 
Enginemen,  as  well  as  conductors,  must  in  every  case 
absolutely  know  that  they  are  entitled  to  the  track  before 
proceeding.  Conductors  and  enginemen  will  in  all  cases 
be  held  equally  responsible."  Also  rule  80,  as  follows: 
"Pushing  cars  ahead  of  the  engine  is  postively  forbidden, 
except  in  cases  of  helpers  on  grades,  or  when  impossibe  to 
avoid  it.  In  the  latter  case  speed  must  not  exceed  four 
miles  per  hour,  with  man  on  lookout  in  front  car  in  sight 
of  engineman."  Also  rule  (51,  as  follows:  "Whenever, 
in  the  absence  of  special  orders  to  do  so,  it  becomes  neces- 
sary to  back  a  train  in  the  opposite1  direction  from  that  in 
which  it  is  expected  to  move,  it  must  be  done  with  great 
care,  and  at  a  rate  of  speed  not  exceeding  four  miles  per 
hour,  keeping  a  flagman  constantly  not  less  than  1,500 
yards  in  advance  of  the  rear  of  train  to  warn  any  train  that 
may  be  approaching.  In  all  cases  of  backing  a  train,  a 
competent  man,  the  conductor  if  possible,  must  be 
stationed  at  the  rear  of  last  car   to  watch  for   signals   or 
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obstructions,  and  to  signal  the  engine  and  stop  train  when- 
ever necessary.  If  a  passenger  train,  he  must  hold  bell 
cord  in  his  hand  in  readiness  to  sound  the  engineman's 
alarm  bell."  Also  rule  77,  which  is  intended  to  carry  out 
the  statutory  provision :  "AH  engines  and  trains  must 
come  to  a  full  stop  not  less  than  two  hundred  feet  nor  more 
than  eight  hundred  feet  from  each  railroad  crossing,  and 
not  proceed  until  the  crossing  signal  indicates  their  right 
to  do  so.  Where  there  is  no  such  signal,  the  engineman 
will  send  the  fireman  or  brakeman  ahead  to  ascertain  that 
the  way  is  clear,  and  to  flag  the  train  over  the  crossing." 
And  in  order  to  secure  the  safety  and  efficiency  of  its  em- 
ployes the  Baltimore  &  Ohio  Company  had  in  force  the 
following  rules,  Nos.  121  and  7(J,  respectively:  "The 
company  does  not  wish  or  expect  its  employes  to  incur  any 
risks  whatsoever  from  which,  by  the  exercise  of  their  own 
judgment  and  by  i>ersonal  care,  they  can  protect  them- 
selves, but  enjoins  upon  them  to  take  time  in  all  cases  to 
do  their  duty  in  safety,  whether  they  may  be  at  the  time 
acting  under  the  orders  of  their  superiors  or  otherwise." 
"All  employes  must  familiarize  themselves  with  the  gen- 
eral and  special  rules  pertaining  to  their  respective  posi- 
tions. If  in  doubt  as  to  the  meaning  of  any  rule  or  special 
order,  application  must  be  made  at  once  to  proper  auth- 
ority for  an  explanation.  Ignorance  cannot  be  accepted  as 
an  excuse  for  neglect  or  omission  of  duty." 

These  rules  are  reasonable,  and  provided  by  the  railroad 
company  as  well  for  the  safety  of  its  passengers  and  em- 
ployes as  for  that  of  its  own  property  and  interests,  and  it 
is  the  imperative  duty  of  all  employes,  especially  those  of 
the  grade  of  conductors  and  engineers,  whose  responsi- 
bilities are  so  great,  to  thoroughly  acquaint  themselves 
with  the  rules,  and  to  strictly  observe  them  in  the  per- 
formance of  their  duties.  Plaintiff  was  conductor  in 
charge  of  this  train,  and  as  such  it  was  not  only  his  duty  to 
obey  the  rules  himself,  but  to  see  that  all  employes  on  the 
train  did  the  same.  On  the  contrary,  he  violated  directly 
many  of  the  rules  of  the  company,  including  statutory 
rules,  with  such  recklessness  as  is  seldom  found,  not  only 
endangering  the  lives  ot  the  passengers  in  his  charge  and 
the  destruction  of  the  property  of  his  employer,  but  greatly 
endangering  his  own  life.     Plaintiff  was  in  the  position  on 
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the  train  it  was  proper  for  him  to  occupy  in  pushing  a 
train,  which  is  about  all  that  can  be  said  for  him;  He 
failed  to  stop  before  the  crossing,  to  have  his  hand  upon  the 
cord  to  sound  the  engineer's  alarm  bell  and  apply  the  air 
brake,  to  send  a  watchman  ahead  or  to  await  the  signal  to 
proceed.  Just  as  the  collision  was  about  to  take  place, 
plaintiff  says  he  thought  the  best  thing  he  could  do  to  save 
the  passengers  was  to  stop  the  train  by  putting  the  air  on, 
which  he  did  by  a  handle  underneath  the  car, — that  he 
reached  down  underneath  the  car  to  get  it  and  uput  on  the 
air  just  as  he  hit  us."  So,  instead  of  using  the  inorp  cer- 
tain means  of  putting  on  the  air  by  pulling  the  rope,  he 
chose  the  unusual  method  of  reaching  under  the  car,  which 
threw  him  between  the  colliding  "dinkey'' and  ear,  where- 
by his  head  was  badly  injured.  The  former  mode  was  the 
one  provided,  safe  and  effective;  the  latter,  never  intended 
to  be  so  used,  and  under  the  circumstances  most  danger- 
ous. If  plaintiff  had  used  ordinary  care  and  precaution, 
this  unfortunate  occurrence  would  not  have  been  brought 
about,  by  which  he  is  left  a  mere  wreck  of  a  man  perhaps 
for  the  rest  of  his  life. 

It  is  contended  that  the  Baltimore  <fc  Ohio  train  on  the 
main  track  had  the  right  of  way,  and  that,  "although  the 
plaintiff  be  guilty  of  negligence,  which  may  have  con- 
tributed to  the  injury,  yet  if  the  defendant  or  its  servant 
knew  of  that  negligence,  or  might  have  known  of  it  by  the 
use  of  care  and  diligence,  and  could  then  have  prevented 
the  injury  to  the  plaintiff,  then  the  plaintiff's  negligence 
will  not  defeat  him,  the  defendant's  negligence  being  the 
proximate  cause  of  the  injury."  It  is  true  plaintiff's  train 
had  the  right  of  way,  but  this  fact  did  not  authorize  him 
to  violate  the  law  and  the  rules  of  the  company  made  for 
his  guidance  and  control,  and  the  observing  of  which — in- 
deed, of  almost  any  one  of  which — would  have  prevented 
his  injury.  Who  can  believe,  for  a  moment,  from  the  evi- 
dence adduced  by  plaintiff  in  this  case,  that  "his  injury 
would  have  occurred  from  the  defendant's  negligence  just 
the  same  if  the  plaintiff  had  been  in  no  wise  negligent," 
as  in  Carrlro  v.  Hallway  Co.,  39  W.  Va.  87  (19  S.  E.  571). 
"When  a  given  slate  of  facts  is  such  that  reasonable  men 
may  differ  upon  the  question  whether  there  was  negligence 
or  not,  the  determination  of  the  matter  is  for  the  jury." 


Digitized  by  CjOOQ IC 


22ft         MgGlauqiilin  ?\  McGlaug-iilix's  Legatees. 

liaine*  v.  llailway  Co.,  39  W.  Va.  50,  (19  S.  E.  565,  syl. 
2).  "But  when  the  facts  are  such  that  all  reasonable  men 
must  draw  from  them  the  same  conclusion, — when  there  is 
no  room  for  two  reasonable  opinions  about  it, — then  it  be- 
comes a  question  of  law  for  the  court."  Id.  syl.  3.  I  am 
a  firm  believer  in  the  right  of  trial  by  jury,  and  jealous  of 
any  encroachments  on  that  right,  and  have  feared  some- 
times that  the  circuit  courts  infringe  upon  the  province  of 
the  jury;  but  in  a  case  where  the  evidence  is  so  clearly 
deficient  as  to  give  no  support  to  a  verdict  for  plaintiff  if 
so  rendered,  there  can  be  but  one  course  to  pursue,  and 
that  is  for  the  court  to  exclude  the  evidence  from  the  jury, 
and  end  the  case,  and  in  this  case  the  court  did  not  err  in 
so  excluding  the  evidence. 

As  to  the  third  and  fourth  bills  of  exceptions  to  the 
action  of  the  court  in  sustaining  objections  to  certain  ques- 
tions, it  matters  not  what  the  answers  may  have  been. 
The  result  could  not  have  been  affected  by  them.  For  the 
reasons  stated,  as  much  as  my  sympathies  go  out  to  the 
unfortunate  plaintiff,  the  judgment  of  the  circuit  court 
must  be  affirmed. 

Affirmed. 


CHARLESTON- 

148   2861 
'47     W 

b49  m\  McGlaughun  vt  al.  v.  McUlacghlin's  Legatees  et  ah 

49    209 
fiO    180 

'  Submitted  January  27,  1897— Decided  March  81,  1897. 

1.  Executors — Legacies— Refunding  Bond— Devastavit. 

An  executor  who  exhausts  the  personal  estate  of  his  testa- 
tor in  paying  specific  legacies  without  taking  a  refunding 
bond,  will,  as  to  the  creditors  of  said  testator,  be  considered 
as  having  committed  a  devastavit,  whether  he  had  notice  of 
the  debts  due  such  creditors  at  the  time  he  paid  such  legacies 
or  not.     fp.  2tf«.) 

2.  Executors — Death  of  Executor — Parties. 

Where  an  executor  has  died  after  partially  administering 
the  estate  of  his  decedent,  and  a  suit  is  brought  to  recover  a 
claim  against  said  estate  simply,  no  defendant  is  necessary, 
except  the  personal  representative,     (p.  240.) 


Digitized  by  CjOOQ IC 


McGlaughlin  r.  McGlauohltn's  Legatees.         227 

3    Exvattoks— Evador's  Accounts — Commissions. 

An  executor  who  has  failed  to  comply  with  the  require- 
ments of  section  7  of  chapter  87  of  the  ('ode,  so  far  as  the 
same  requires  him  to  lay  his  account  of  receipts  for  any  year, 
within  six  months  after  its  expiration,  before  a  commissioner, 
shall  have  no  compensation  for  his  services  during  said  year, 
(p.  241.) 

4.  Wills—  Wife— Election. 

When  any  provision  for  a  wife  is  made  in  her  husband's 
will,  unless,  within  one  year  from  the  time  of  the  admission 
of  said  will  to  probate,  she  renounces  such  provision,  as  pro- 
vided in  section  11  of  chapter  78  of  the  Code,  she  shall  have 
no  more  of  such  estate  than  is  given  her  by  the  will.     (p.  242.) 

5.  Executors — Creditor*?  Suits — Refunding  Bond. 

An  executor  cannot  defend  himself  against  the  suit  of  a 
creditor  by  showing  that  before  he  had  notice  of  the  plain- 
tiff's demand  he  paid  over  the  assets  to  the  legatees  of  the 
testator,  unless  he  took  and  filed  a  refunding  bond  as  re- 
quired by  law.     (p.  289.) 

6.  W I lls— Legacies— Heal  Estate. 

A  will  which  contains  the  following  clause:  UI  desire  that 
all  my  just  debts  be  paid  out  of  my  estate  as  soon  after  my 
decease  as  convenient,"  does  not  thereby  create  a  charge 
upon  the  testator's  real  estate.  Real  estate  is  not  chargeable 
with  pecunary  legacies  unless  the  intention  so  to  charge  is 
expressed  in  the  will,  or  such  intention  appears  by  implica- 
tion,    (p.  2:59.) 

Appeal  from  Circuit  Court,  Pocahontas  county. 

Petition  by  Hugh  P.  McGlaughlin  and  others  against 
David  MeGlaughlin,  executor  of  the  will  of  Hugh  Me- 
Glauglin,  deceased,  and  others.  From  the  decree  ren- 
dered, Uriah  Hevener,  administrator  of  the  estate  of 
David  MeGlaughlin,  deceased,  appeals. 

Modified. 

H.  S.  Ruckkr,  for  appellant. 

K.  S.  Turk,  for  appellees. 

English,  President  : 

This  was  a  suit  in  equity  brought  by  Hugh  P.  MeGlaugh- 
lin, Muscoe  H.  Corbett,  and  William  Skeen  against  David 
MeGlaughlin,  executor  of  the  last  will  and  testament  of 
Hugh  MeGlaughlin,  deceased,  Elizabeth  MoGlaughlin,  his 
widow,  and  others,   grandchildren,   devisees,  and  legatees 
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of  said  Hugh  McGlaughlin,  deceased,  in  the  Circuit  Court 
of  Pocahontas  county.  The  plaintiffs  in  their  bill  allege 
that  on  the  8th  day  of  March,  1866,  said  Hugh  Mc- 
Glaughlin  made  and  published  his  last  will  and  testament, 
which  will  was  admitted  to  probate  on  the  14th  day  of 
May  in  the  same  year,  and  proceeds  to  set  forth  in  detail 
the  various  bequests  and  devises  contained  in  said  will; 
that  the  plaintiff,  Muscoe  H.  Corbett  is  the  assignee  of 
one  hundred  and  twenty-five  dollars  bequeathed  to  John 
A.  McGlaughlin,  which  was  assigned  to  him  on  the  22nd 
day  of  March,  1878;  that  David  McGlaughlin,  the  execu- 
tor named  in  said  will,  qualified  as  such  some  time  in  the 
year  1866;  that  on  the  6th  day  of  June,  1868,  said  execu- 
tor made  an  ex  parte  settlement  of  his  accounts  as  such, 
and  was  found  to  be  indebted  to  the  estate  in  the  sum  of 
forty-five  dollars  and  eighty-seven  cents  principal  and 
three  dollars  and  sixty-one  cents  interest;  that  on  the  1st 
of  June,  1873,  said  executor  made  another  ex  parte  settle- 
ment of  his  account,  and  was  found  due  the  estate  forty- 
three  dollars  and  and  eighty-seven  cents,  and  on  the  18th 
of  February,  1878,  he  made  another  settlement,  and  was 
found  due  the  estate  forty-three  dollars  and  eighty-nine 
cents  principal,  and  thirteen  dollars  and  forty-six  cents 
interest,  and  on  the  16th  of  October,  1883,  he  made  another 
settlement,  by  which  he  was  found  indebted  to  the  estate 
seventy-one  dollars  and  twenty-five  cents,  which  he  paid 
on  debts  due  the  complainants  McGlaughlin  and  Corbett, 
and  nothing  was  left  to  pay  any  other  debts;  that  said  tes- 
tatator  was  indebted  to  complainants  McGlaughlin  and 
Corbett,  and  that  on  the  5th  day  of  September,  1867,  the 
complainant  Hugh  I\  McGlaughlin  obtained  a  judgment 
against  said  executor  for  one  hundred  dollars  with  interest 
from  the  the  J 5th  day  of  September,  1866,  till  paid,  and 
the  costs,  upon  which  judgment  the  executor  made  some 
payments,  but  leaving  a  balance  unpaid;  that  the  plaintiff 
Muscoe  H.  Corbett  obtained  a  judgment  on  the  same  day 
for  the  same  amount,  with  like  interest  and  costs,  upon 
which  judgments  some  payments  have  been  made,  but 
leaving  a  balance  still  due  and  unpaid  thereon;  that  the 
plaintiff  William  tfkeen  obtained  a  judgment  upon  a  bond 
executed  for  borrowed  money  against  the  executor  on  the 
2d    day  of  May,  1877,  for  three  hundred  and  tifty-seveu 
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dollars  [and  fifty-eight  cents,  with  interest  from  that  date 
till  paid,  and  nine  dollars  and  ninety  cents  costs,  upon 
which  judgment  said  executor  failed  to  make  any  pay- 
ment, and  the  whole  amount  is  still  due  and  unpaid,  cop- 
ies of  which  judgments  were  exhibited ;  that  the  testator's 
widow  still  lives,  and  was  made  a  party  to  the  bill ;  and 
that  John  E.  McGlaughlin  and  Margaret  Hogsett  were  in- 
fants. It  is  further  alleged  that  the  executor  did  not  sell 
any  of  the  personal  property  willed  to  the  widow  or  to  the 
plaintiffs  McGlaughlin  and  Corbett,  but  handed  it  over 
to  the  legatees,  and  as  a  consequence  there  is  a  deficiency 
of  assets  for  the  payment  of  debts,  and  a  resort  must  be 
had  to  the  realty,  if  the  personalty  was  not  responsible. 
Complainants  ask  the  court  to  construe  testator's  will  in 
the  light  of  the  law,  and  as,  in  the  event  of  a  deficiency  of 
assets,  testator  failed  to  designate  what  property  was  to  be 
sold  for  payment  of  debts,  that  the  court  may  judicially 
settle  the  question,  and  render  such  decree  as  may  be  just 
and  equitable,  and  enable  them  to  collect  their  debts;  that 
a  settlement  of  the  accounts  of  the  executor  before  a  com- 
missioner of  the  court  might  be  decreed,  creditors  (if  any 
other  than  complainants)  convened,  and  required  to  prove 
their  debts,  and  an  account  of  debts  be  taken  and  reported 
by  the  commissioner,  an  account  of  the  real  estate  of 
which  testator  died  seised,  the  value  and  rental  value 
thereof  taken  and  reported;  that,  in  the  event  the  rents 
will  pay  complainants'  debts  within  five  years,  said  lands 
be  decreed  to  be  rented  for  that  purpose,  and,  if  said  land 
will  not  rent  for  a  sum  sufficient  to  pay  within  five  years, 
that  the  lands  liable  for  the  payment  of  complainants' 
debts  be  decreed  to  be  sold  for  the  payment  of  the  same. 

Thomas  H.  McGlaughlin  and  others,  grandchildren  of 
the  testator,  demurred  to  the  plaintiff's  bill,  and  for 
answer  say  that  by  the  terms  of  said  testator's  will  they 
are  to  receive  equally  the  proceeds  of  the  sale  of  said  tes- 
tator's lands  when  sold  according  to  the  terms  of  the  will; 
that  they  know  nothing  of  the  pretended  debts  alleged 
to  be  due  the  plaintiffs  by  or  from  their  grandfather's 
estate,  but,  if  any  debts  ever  existed,  they  are  now  barred 
by  the  statute  of  limitations,  and  they  rely  upon  and  plead 
tJie  said  statute  to  all  three  of  said  pretended  debts,  and 
deny  their  validity.     They  further  allege  that  the  judg- 
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ments  set  forth  against  the  executor  in  the  plaintiff's  bill 
are  not prima  facte  evidence  of  the  justness  of  any  claim 
on  the  part  of  the  plaintiffs,  or  either  of  them,  against  re- 
spondents, and  that  such  judgments  against  the  executor 
do  not  and  have  not  stopped  the  statute  of  limitations  as 
against  respondents;  that  the  claims  of  H.  P.  McGlaughlin 
and  M.  H.  Oorbett  are  identical,  and  are  open  accounts, 
dated  in  1866,  for  work  done  on  the  decedent's  farm,  and 
are  for  one  hundred  dollars  each,  copies  of  which  accounts 
are  exhibited  with  said  answer;  that  on  these  accounts 
actions  were  instituted  on  the  7th  day  of  February,  1867, 
against  the  executor,  and  judgment  obtained  thereon 
against  said  executor  in  their  favor  on  the  5th  day  of  Sep- 
tember, 1867;  that  the  judgment  of  the  plaintiff  William 
Skeen  purports  to  have  been  obtained  on  a  writing  obli- 
gatory of  Hugh  McGlaughlin  to  him  for  one  hundred  and 
seventy-five  dollars,  dated  and  due  the  3d  day  of  Febru- 
ary, 18o4,  and  an  attested  copy  of  the  declaration  of  said 
Skeen  filed  against  the  excutor  was  exhibited  with  said 
answer;  that  said  judgment  was  not  prima  facie  evidence 
of  the  justness  of  said  pretended  debt  as  against  respond- 
ents, and  did  not  stop  the  statute  of  limitations  as  to  them, 
and  said  obligation,  if  it  ever  had  any  legal  existence,  was 
long  since  barred  by  the  statute  as  to  them,  and  they  ex- 
pressly pleaded  and  relied  upon  said  statute. 

And  they  further  allege  that  it  appears  from  the  ap- 
praisement bill  that  Hugh  McGlaughlin  left  a  large  amount 
of  personal  property  which  should  have  been  applied  in 
payment  of  his  debts,  and  they  pray  the  dismissal  of  the 
plaintiffs'  suit.  The  defendants  also  filed  an  amended 
answer,  in  which  they  allege  that  personal  property  of  the 
value  of  eight  hundred  and  ninety-seven  dollars  and  seven- 
ty-five cents  came  into  the  hands  of  said  David  McGlaugh- 
lin, the  executor,  of  which  amount  of  property  he  only  sold 
four  hundred  and  two  dollars  worth,  and  that  he  collected 
various  bonds,  as  shown  by  his  settlement,  amounting  to 
nearly  or  quite  eight  hundred  dollars  more,  naming  the 
parties  from  whom  said  collections  were  made,  some  of 
which  money  he  paid  out  upon  a  number  of  small  claims 
presented  to  him  by  various  persons,  as  appears  from  the 
various  settlements  made  by  said  executor  of  his  accounts, 
none  of  which  claims  were  ever  proven  in  such  manner  as 
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made  it  proper  and  right  for  said  executor  to  pay  them ; 
that  the  amount  of  personalty  which  came  into  the  hands 
of  said  executor  was  amply  sufficient  to  have  more  than 
paid  all  of  the  just  debts  of  the  testator  and  the  pretended . 
claims  of  plaintiffs,  but  instead  of  so  doing  he  paid  it  out 
to  the  devisees  and  legatees  and  the  testator's  widow; 
that  he  took  no  refunding  bonds  from  the  legatees,  and 
has  made  himself  liable  to  the  extent  of  the  personal  prop- 
erty which  came  into  his  hands,  and  that  it  would  be  in- 
equitable and  unjust  to  shift  the  responsibility  from  the 
personal  to  the  real  estate,  inasmuch  as  the  said  executor 
is  solvent,  and  the  debts  should  be  charged  to  him,  since 
he  has  wasted  and  misapplied  the  fund  liable  for  said 
debts;  and  that  Hugh  McGlaughlin  andM.  H.  Corbett  can 
not  claim  anything  on  their  unjust  demands  because  they 
have  received  the  very  property  which  should  go  to  the 
payment  of  just  debts.  David  McGlaughlin,  executor  of 
the  last  will  and  testament  of  Hugh  McGlaughlin,  de- 
ceased, also  answered  the  plaintiff's  bill,  in  which  answer 
he  claims  that  he  made  his  proper  settlements,  and  ac- 
counted for  and  i>aid  out  properly  all  assets  which  came 
into  his  hands  as  such  executor;  that  no  considerable 
amount  of  personalty  came  into  his  hands,  the  same  having 
been  disposed  of  by  the  testator  in  specific  legicies,  which 
were  turned  over  to  the  parties  entitled,  he  being  advised 
that,  the  testator  having  charged  the  land  with  the  pay- 
ment of  his  debts,  the  same  would  become  assets  in  the 
hands  of  the  executor  for  payment  of  said  debts,  and  he 
avers  that  the  remainder,  after  the  life  estate  of  the  widow 
Elizabeth  McGlauglin,  and  the  two-years  possession  of  the 
land  as  disposed  of  in  testator's  will,  should  be  regarded 
by  a  court  of  equity  as  assets  in  the  hands  of  the  executor, 
and  as  such  should  be  sold  for  the  payment  of  the  debts  in 
the  plaintiff's  bill  mentioned.  He  claims  that  he  has 
properly  paid  out  all  funds  that  came  into  his  hands  as  ex- 
ecutor, and  has  made  proper  settlements  before  commis- 
sioners appointed  by  the  court ;  that  these  settlements 
were  approved,  confirmed,  and  ordered  to  be  recorded  by 
the  court;  and  prays  that  the  remainder  in  Hugh 
McGlaughlin's  home  place  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  unpaid  debts,  and  says  there 
was  nothing  in  the  bill  or  anyparfof  the  proceedings  of 
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the  cause  surcharging  and  falsifying  the  settlements  made 
by  him  as  executor,  and  that,  in  the  absence  of  said  alle- 
gations, said  accounts  and  e,r  parte  settlements  are  pre- 
sumed correct. 

Now,  the  testator  departed  this  life  between  March  and 
May,  1866,  and  the  bill  in  this  cause  was  not  filed  until 
May,  1885,  about  nineteen  years  thereafter.  David 
McGlaughlin,  the  executor,  qualified  as  such  between 
March  and  May,  1866,  and  made  several  e,r  parte  settle- 
ments, which  were  duly  confirmed  by  the  court.  The  de- 
fendants demurred  to  the  plaintiffs'  bill,  and  relied  on  the 
statute  of  limitations,  and  we  have  seen,  by  the  exhibits 
filed  with  their  answer,  showed  that  the  claims  upon 
which  the  judgments  asserted  in  their  bill  were  founded 
were  not  of  such  character  as  to  prevent  them  from  being 
barred  by  the  statute  of  limitations.  Without  passing  up- 
on the  demurrer  and  the  plea  of  the  statute  of  limitations, 
the  court  referred  the  cause  to  a  commissioner,  who  re- 
turned a  report,  which  was  not  confirmed,  and  exceptions 
were  indorsed  thereon  by  the  defendants;  and  the  cause 
was  referred  to  another  commissioner,  who  filed  a  report, 
which  was  never  confirmed.  The  defendants  then  filed  an 
amended  answer,  surcharging  and  falsifying  the  e,r  parte 
settlements  of  the  executor.  If  the  cause  had  terminated 
at  this  point,  I  am  of  opinion  the  plaintiffs'  bill  should 
have  been  dismissed,  as  the  claims  upon  which  the  bill 
was  predicated  were  clearly  barred  by  the  statute  of 
limitations,  and  the  demurrer  should  have  been  sustained. 
On  the  7th  day  of  April,  1886,  however,  II.  M.  Lockridge 
filed  his  petition  in  said  cause,  representing  that  on  the 
30th  day  of  December,  18o2,  George  B.  Moifett,  as  princi- 
pal, with  E.  Campbell,  Hugh  McGlaughlin,  and  James  T. 
Lockridge,  sureties,  executed  their  bond  to  William  Skeen, 
executor  of  Henry  M.  Moifett,  deceased,  for  the  sum  of 
one  thousand  and  five  hundred  dollars;  that  George  B. 
Moffett  and  E.  Campbell  were  utterly  insolvent,  and  that 
said  Hugh  McGlaughlin  was  dead,  and  said  Skeen  instituted 
a  suit  on  said  bond  in  the  circuit  court  of  Pocahontas 
county,  and  in  June,  1869,  a  judgment  was  rendered 
against  said  George  B.  Moifett  and  James  T.  Lockridge, 
the  said  E.  Campbell  being  then  a  non-resident  of  the  state 
and  insolvent,  and  said  Hugh  McGlaughlin   being   dead; 
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that  a  portion  of  said  judgment  by  said  George  B.  Moffett 
was  paid  to  said  Skeen,  executor,  cfc,  and  the  residue 
thereof,  to  wit,  two  thousand  seven  hundred  and  forty-six 
dollars  and  eighty  cents,  was  paid  on  the  6th  day  of  Janu- 
ary, 1880,  by  said  James  T.  Lockridge  as  surety  to  your  peti- 
tioner H.  M.  Lockridge,  who  was  assignee  of  Isaac  Moore, 
who  was  assignee  of  said  William  Skeen ;  that  one-half  of 
this  debt,  to  wit,  one  thousand  three  hundred  and  seventy- 
three  dollars  and  forty  cents,  as  of  January  6,  188(>,  was 
due  from  the  estate  of  said  Hugh  McGlaughlin  to  said 
James  T.  Lockridge  or  his  assignees;  that  seven-tenths  of 
said  sum  of  one  thousand  three  hundred  and  seventy-three 
dollars  and  forty  cents  is  now  due  to  your  petitioner  II.  M. 
Lockridge,  the  same  having  been  regularly  assigned  to 
him,  and  the  residue,  to  wit,  three-tenths,  was  due  your 
petitioner  Lanty  Lockridge,  the  same  having  been  regular- 
ly assigned  to  him. 

The  petitioners  then  further  represent  that  a  creditors' 
bill  in  the  name  of  II.  1\  McGlaughlin  and  others  (being 
the  original  of  which  we  have  been  speaking),  the  object 
of  which  was  to  convene  the  creditors  of  said  Hugh  Mc- 
Glaughlin, ascertain  his  debts,  and  sell  his  lands  to  satisfy 
the  same,  was  then  pending  in  the  circuit  court  of  said 
county,  and  the  petitioners  had  had  their  claim  reported 
by  the  commissioner  in  said  cause,  and  they  tiled  this 
their  petition  in  said  cause,  and  pray  that  they  may  be 
made  parties  thereto,  designating  those  they  desire  made 
defendants  to  their  petition,  consisting  of  the  children, 
grandchildren,  devisees,  and  legatees  of  said  Hugh  Mc- 
Glaughlin, and  praying  that  the  land  of  said  Hugh  Mc- 
Glaughlin might  be  sold  to  satisfy  his  debts,  and  that  in 
any  decree  which  might  be  rendered  in  said  cause  their 
interests  might  be  fully  protected. 

The  defendants  filed  their  answer  to  said  petition,  attack- 
ing the  settlements  made  by  the  executor  of  Hugh  Mc- 
Glaughlin, deceased,  seeking  to  surcharge  and  falsify  the 
same,  pointing  out  various  errors  which  they  claim  to  ex- 
ist therein,  and  insisting  that  the  personal  property  which 
came  into  the  hands  of  said  executor,  and  which  was  the 
primary  fund  for  the  payment  of  debts,  should  be  charged 
against  him,  in  so  far  as  he  has  paid  the  same  in  legacies, 
in  violation  of  law,  and  in  so  far  as  he  has  not  been 
charged  therewith. 
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The  petitioners  further  allege  that,  if  a  proper  ac- 
counting and  handling  of  the  estate  had  been  made  by 
said  executor,  there  would  have  been  ample  funds,  in  his 
hands  to  have  paid  off  all  the  debts  claimed  to  be  due 
from  the  estate,  even  if  the  supposed  claim  of  the  petition- 
ers was  valid  and  subsisting.  They  deny  the  existence  of 
any  claims  or  liability  on  the  part  of  Hugh  McGaughlin's 
estate  to  James  T.  Lockridge  or  his  assignees,  H.  M.  and 
Lanty  Lockridge,  and  allege  that,  if  there  ever  might  have 
been  such  liability,  the  claim  lias  long  since  been  barred 
by  the  statute  of  limitations.  They  require  the  fullest 
proof  thereof,  and  allege  that  Hugh  McGlaughlin  died  in 
the  spring  of  18(H),  and  his  executor  qualified  a  short  time 
thereafter,  making  nearly  twenty  years  that  had  elapsed 
since  the  qualification  of  said  executor;  and  that  neither 
James  T.  Lockridge  nor  his  assignees  can  occupy  any  bet- 
ter or  higher  position  as  to  this  debt  than  William  Skeen, 
the  original  obligee,  and  as  he  could,  under  no  circum- 
stances, collect  it,  or  any  part  thereof,  from  the  estate  of 
Hugh  McGlaughlin,  a  fortiori  cannot  Lockridge's  as- 
signees. 

They  deny  that  George  B.  Molfett,  the  principal  in  said 
bond,  was  insolvent,  and  allege  that  he  was  the  owner  of  a 
life  estate  in  a  large  and  valuable  tract  of  land  situated 
in  said  county,  and  that  said  life  estate  is  still  liable  for 
the  payment  of  said  debt;  that  the  said  lands  are  very 
fertile,  and  if  rented  out  would  in  a  few  years  pay  off  said 
debt,  and  that  it  was  the  duty  of  J.  T.  Lockridge,  instead  of 
paying  off  said  debt  due  from  George  B.  Moffott,  the  prin- 
cipal, to  have  required  said  Skeen  or  his  assignees  to  have 
first  rented  these  lands  and  exhausted  the  principal  before 
requiring  him  to  pay  the  said  .debt ;  that  the  said  Lock- 
ridge, being  in  possession  of  these  facts,  and  failing  to 
avail  himself  of  them,  was  then  estopped  from  making  a 
co-surety  contribute,  even  if  it  was  right  and  proper, 
under  the  circumstances,  to  do  so.  They  pray  that  the  ac- 
counts of  tlie  said  David  McGlaughlin,  executor,  maybe 
corrected  as  suggested  in  said  answer;  that  he  be  charged 
with  all  personal  property  turned  over  by  him  or  paid  upon 
legacies;  that  the  life  estate  of  the  principal  debtor,  George 
B.  Moffett,  in  the  lands  of  his  wife,  mentioned  in  said 
answer,  be  rented  or  sold  as  might  seem  best  to  the  court, 
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and  the  proceeds  applied  to  the  repayment  to  James  T. 
Lockridge  or  his  assignees  of  the  money  he,  as  surety,  has 
paid  for  said  George  B.  Moft'ett,  and  that  H.  M.  Lockridge 
and  Lanty  Lockridge  be  enjoined,  and  forever  prohibited, 
from  further  proceeding  against  the  estate  of  the  defend- 
ants in  the  land  of  Hugh  McGlaughlin  acquired  under  said 
will. 

On  the  19th  day  of  October,  1866,  the  cause  was  referred 
to  L.  M.  MeClintic,  one  of  the  commissioners  of  the  court, 
who  made  a  report  in  which  he  found  in  favor  of  part  of 
the  legatees  as  to  the  statute  of  limitations  and  the  legatee's 
devastavit,  finding  the  executor  in  debt  to  the  estate  one 
thousand  one  hundred  and  forty-three  dollars  and  thirty- 
one  cents.  Before  this  report  was  finally  acted  upon  it 
was  brought  to  the  attention  of  the  court  that  David 
McGlaughlin,  executor,  etc.,  was  insane,  and  so  much  of 
the  decree  as  was  a  personal  decree  against  said  executor 
was  set  aside,  and  a  committee  was  appointed  for  said  in- 
sane person.  However,  the  real  estate  of  Hugh  McGlaugh- 
lin, deceased,  was  directed  to  be  rented  out.  On  the  16th 
of  October,  1887,  said  cause  was  recommitted  to  Commis- 
sioner MeClintic,  giving  special  directions  as  to  Lockridge 
debt,  and  said  commissioner  made  his  report  finding  a 
devastavit  of  one  thousand  two  hundred  and  eighty-nine 
dollars  and  eighty-five  cents.  Subsequently  said  Commis- 
sioner MeClintic  made  another  rei>ort,  finding  the  devas- 
tavit, after  crediting  certain  sums  thereon,  to  be  seven 
hundred  and  one  dollars  as  of  the  18th  day  of  June,  1890, 
which  report  was  confirmed  by  decree  rendered  on  the  18th 
day  of  October,  1894,  fixing  the  devastavit  at  seven  hun- 
dred and  one  dollars,  and  from  the  decree  confirming  said 
report  this  appeal  was  taken. 

The  principal  question  we  are  called  on  to  determine  in 
this  case  arises  upon  exceptions  to  the  last  report  made  by 
Commissioner  L.  M.  MeClintic.  By  said  report  it  will  be 
perceived  that  said  commissioner  ascertained  the  gross 
sum  of  said  executor's  devastavit  to  be  one  thousand  two 
hundred  and  sixty-nine  dollars  and  eighty-five  cents,  which 
amount  was  reduced  to  the  sum  of  seven  hundred  and  one 
dollars  by  allowing  said  executor  credit  for  forty  dollars 
and  twenty-eight  cents  commissions  and  interest  thereon 
to  June,  1890,  making  ninety-five  dollars  and  eighty-two 
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cents;  also  by  allowing  him  credit  for  the  the  judgment  of 
H.  P.  McGlaughlin,  with  interest  to.  June  18, 1890,  amount- 
ing to  one  hundred  and  sixty-five  dollars  and  ninety-eight 
cents;  also  by  a  judgment  of  M.  H.  Corbett,  which,  with 
interest  to  June  18,1890,  amounted  to  one  hundred  and 
sixty-eight  dollars  and  nine  cents;  and  by  two  hundred 
dollars,  the  amount  of  the  estate  the  widow  might  have 
taken  at  the  sale.  The  legatees,  by  their  attorney,  ex- 
cepted to  said  report  so  far  as  it  credited  the  executor 
with  ninety-five  dollars  and  eighty-two  cents  commissions, 
and  with  said  judgments  in  favor  of  H.  P.  McGlaughlin 
and  M.  II.  Corbett,  and  with  the  two  hundred'  dollars 
which  the  widow  might  have  claimed  at  the  sale;  also  as 
to  the  special  statement  made*  at  the  instance  of  the 
executor's  attorney,  finding  the  amount  of  William  Skeen's 
judgment.  The  administrator  of  David  McGlaughlin,  de- 
ceased, also  excepted  to  said  report:  (1)  Because  the 
specific  legacies  to  H.  P.  McGlaughlin,  M.  II.  Oorbett,  and 
Elizabeth  McGlaughlin  should  have  been  allowed  to  Da- 
vid McGlaughlin  as  a  credit  upon  his  indebtedness  to  Hugh 
McGlaughlin 's  estate,  because  there  were  no  debts  then 
existing  upon  the  payment  of  which  there  was  not  ample 
means  in  his  hands  after  paying  over  said  legacies.  (2) 
Th£  judgment  of  Skeen  (if  there  ever  was  any  such)  was  a 
personal  judgment  against  David  McGlaughlin,  and  not 
against  him,  to  be  paid  out  of  his  decedent's  estate.  (8) 
As  a  personal  judgment  against  said  David  McGlaughlin, 
the  same  was  barred.  See  copies  of  judgment  and  execu- 
tion by  the  former  report.  (4)  Said  Skeen  never  pre- 
sented his  claim  for  allowance  against  the  estate  of  II.  P. 
McGlaughlin,  deceased,  although  notice  was  duly  pub- 
lished by  the  executor.  (5)  The  legacy  having  been  paid 
Elizabeth  McGlaughlin,  instead  of  the  two  hundred  dol- 
lars allowed  her  by  law  if  she  was  deprived  of  the  legacy, 
the  executor  should  be  credited  in  settlement  with  the 
two  hundred  dollars  as  of  the  date  at  which  he  paid  her 
the  legacy,  in  all  equity.  (6)  There  was  no  evidence  of 
devastavit  before  the  commissioner  upon  which  to  base  his 
principal  statement  or  first  statement,  and  it  appearing 
that  the  executor  simply  followed  the  intention  of  the  tes- 
tator, and  his  settlements  having  been  regularly  made  by 
an  ex  parte  commissioner,  the  special  statement  should  be 
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adopted  and  this  cause  dismissed.  (7)  The  heirs  of  Hugh 
McGlaughlin  are  in  no  condition  to  claim  a  devastavit, 
which  is  claimed  to  arise  by  the  executor  having  paid  over 
specific  personal  legacies  of  a  perishable  nature.  Equality 
between  them  is  equity  and  they  cannot  complain. 

The  only  decree  complained  of  in  the  assignment  of 
errors  is  the  final  decree  rendered  on  the  18th  day  of  Oc- 
tober, 1894,  which  heard  the  cause  on  the  report  of  'Com- 
missioner McOlintic  filed  on  the  14th  of  June,  1890,  with 
the  above  exceptions  indorsed  thereon,  confirming  said  re- 
port so  far  as  it  found  the  rfevantarlt  committed  by  the 
executor  of  Hugh  McGlaughlin,  deceased,  to  be  seven 
hundred  and  one  dollars,  as  of  the  18th  of  June,  1890,  which 
sum,  with  interest  thereon  to  the  date  of  the  decree, 
amounted  to  eight  hundred  and  thirty-three  dollars  and 
twenty-six  cents,  and  appointed  a  special  receiver,  who 
was  decreed  to  recover  of  the  estate  of  David  McGlaugh- 
lin, deceased,  to  be  levied  of  the  goods  and  chattels  of  said 
decedent  in  the  hands  of  his  administrator,  the  sum  of 
eight  hundred  and  thirty-three  dollars  and  twenty-six 
cents,  with  interest  thereon  from  the  17th  day  of  October, 
1894,  till  paid,  and  costs;  and  said  special  receiver  was 
thereby  empowered  to  take  such  legal  steps  as  he  might 
deem  necessary,  by  execution  or  otherwise,  to  collect  the 
money  aforesaid,  directing  the  same  to  be  brought  into 
court  to  be  disbursed;  and  in  the  event  the  said  special 
receiver  should  be  unable  to  collect  said  sum  out  of  the  per- 
sonal estate  of  the  said  David  McGlaughlin  in  the  hands 
of,  or  which  should  be  in  the  hands  of,  the  administrator  of 
David  McGlaughlin,  then  he  might  proceed  to  enforce  the 
collection  of  said  claim  against  the  real  estate  of  said  David 
McGlaughlin  in  the  hands  of  his  heirs. 

The  first  error  assigned  and  relied  upon  by  the  appellant 
administrator  of  David  McGlaughlin,  deceased,  is  as  fol 
lows:  It  was  error  to  decree  in  favor  of  Hugh  McGlaugh- 
lin's  grandchildren  against  the  estate  of  the  executor, 
David  McGlaughlin,  eight  hundred  and  thirty-three  dol- 
lars and  twenty-six  cents,  based  upon  a  deMHtavit  consist- 
ing of  payments  of  legacies  prematurely  to  the  widow 
Elizabeth  McGlaughlin,  M.  II.  Gorbett,  and  Hugh  1\  Mc- 
Glaughlin. The  only  question  arising  under  this  assign- 
ment of  error  is  whether  the  executor,   David  McGlaugh- 
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lin,  committed  a  devastavit  in  making  the  payments  men- 
tioned in  said  assignment  of  errors.  As  to  what  consti- 
tutes devastavit,  2  Lomax,  Ex'rs,  p.  457,  thus  states  the  law  : 
uAn  executor  or  administrator,  is  subjected  by  law  to  liabili- 
ty personally  for  various  acts  of  misconduct  amounting  to  a 
violation  or  neglect  of  duty,  and  which  is  called  in  law  a 
'devastavit?  or  wasting  of  the  assets.  In  law  a  devasta- 
vit is  a  mismanagement  of  the  estate  and  effects  of  the  de- 
ceased, in  the  squandering  and  misapplying  the  assets  con- 
trary to  the  trust  and  confidence  reposed  in  the  executors 
or  administrators,  for  which  they  shall  answer  out  of  their 
own  pockets  as  far  they  have  or  might  have  had  assets  of 
the  deceased.  *  *  *  It  is  the  general  duty  of  the  ex- 
ecutor to  apply  the  legal  personal  assets  of  the  testator 
to  the  satisfaction  of  the  creditors  before  he  satisfies  any 
of  the  legatees."  In  the  same  volume  (page  208)  it  is 
said:  "The  payment  of  a  legacy  before  a  debt,  if  the  as- 
sets afterward  prove  insufficient,  will  in  many  instances 
involve  his  personal  responsibility  to  the  creditor,  and  sub- 
ject his  own  estate  to  the  charge,  it  being  a  devastavit  to 
pay  or  assent  to  legacies  before  the  payment  of  debts." 
On  this  proposition  the  law  is  stated  as  follows  in  the  case 
of  Kippen  v.  Carrs  7s>V,  4  Munf.  119:  "An  executor 
cannot  defend  himself  against  the  suit  of  a  creditor  by 
showing  that  before  he  had  notice  of  the  plaintiffs  demand 
he  paid  over  the  assets  to  the  legatees  of  the  testator."  So, 
also,  in  the  case  of  Cookies  v.  Pet/ton's  A>V,  1  Grat.  432 
(section  4  of  the  syllabus),  it  is  held  that  "an  administrator 
paying  away  the  assets  of  the  estate  to  distributees,  with- 
out notice  of  debts  or  liabilities  of  his  intestate,  must  ac- 
count to  creditors  of  the  amount  so  paid  away,  with  inter- 
est." Said  executor  had  it  in  his  power,  under  section  80 
of  chapter  87  of  the  Code,  to  have  protected  himself  and 
the  creditors  of  said  estate  by  taking  a  refunding  bond. 
Said  section  provides  that  "if  any  personal  representative 
shall  pay  any  legacy  given  by  the  will,  or  distribute  any 
of  the  estate  of  his  decedent,  and  there  be  filed  in  said 
clerk's  office  a  proper  refunding  bond  for  what  is  so  paid 
or  distributed,  with  a  securety  therein  sufficient  at  the  time 
of  taking  it,  such  personal  representative  shall  not  on  ac- 
count of  what  is  so  paid  or  distributed,  be  personally  lia- 
ble for  any  debt  or  demand  against  the  decedent,  whether 
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it  be  of  record  or  not,  unless  within  one  year  from  his 
qualification,  or  before  such  payment  or  distribution,  he 
shall  have  notice  of  such  debt  or  demand."  And  said  sec- 
tion proceeds  to  provide  for  suits  by  creditors  upon  such 
refunding  bond.  It  was  clearly  the  duty  of  the  executor, 
under  this  section  of  the  Code,  to  have  taken  a  refunding 
bond,  and  in  this  manner  to  have  protected  himself  and  the 
creditors  of  said  estate.  Upon  this  question  see  the  case 
of  LeirtMV.  Overbids  Acinar,  81  Grat.  602  (point  4  of  the  syl- 
labus), where  it  is  held  that  the  "executors,  having  distrib- 
uted the  personal  property  of  a  decedent  in  his  posses- 
sion at  his  death  without  taking  a  refunding  bond,  are  re- 
sponsible to  the  creditor,  though  they  knew  of  no  debt  due 
from  said  decedent." 

A  material  question  to  consider  in  this  case  is  whether 
the  debts  of  the  testator  were  or  not  made  a  charge  upon 
the  real  estate  of  which  he  died  seised  and  possessed.  The 
language  used  by  the  testator.  "I  desire  that  all  my  just 
debts  be  paid  out  of  my  estate  as  soon  after  my  decease  as 
may  be  convenient,"  are  almost  identical  with  those  used 
in  the  case  of  Gaw  v.  Huffman,  12  Grat.  (528.  In  that 
case  the  testator  said:  "It  is  my  will  and  desire  that  my 
just  debts  be  paid  out  of  my  estate  by  my  executor  here- 
inafter mentioned;"  and  it  was  held  that  the  debts  were 
not  thereby  charged  upon  the  testator's  real  estate. 
Neither  does  it  appear  in  any  manner  by  implication  in 
this  case  that  it  was  the  intention  of  the  testator  to  charge 
his  land  with  the  payment  of  his  debts,  but  the  contrary 
seems  to  have  been  his  intent:  because  after  the  death 
of  his  wife,  and  after  the  two  years  his  nephews  Hugh 
P.  McGlaughlin  and  Muscoe  H.  Corhett  were  to  have  the 
use  of  the  farm,  he  directed  it  to  be  sold,  and  that  his 
son  John  A.  McGlaughlin  receive  one  hundred  and  twenty- 
five  dollars  out  of  the  proceeds,  his  daughter  Mary  Ann 
Hogsett  receive  one  hundred  dollars  of  the  proceeds, 
and  the  remainder  thereof  be  divided  between  his  grand- 
children then  living.  In  the  case  of  Thoman  v.  Rector, 
23  W.  Va.  26  (first  point  of  syllabus),  it  was  held  that 
"real  estate  is  not  chargeable  with  pecuniary  legacies  un- 
less the  intention  so  to  charge  is  expressed  in  the  will,  or 
such  intention  appears  by  implication."  The  payment  of 
the   legacies   prematurely   to   the    widow    Elizabeth    Mc- 
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Glaughlin  and  to  H.  M.  Corbett  and  Hugh  McGlaughlin 
without  requiring  a  refunding  bond  must  be  considered  as 
a  devastavit.  The  grandchildren  were  entitled  to  have  the 
debts  paid  out  of  the  personalty,  and  the  real  estate  de- 
vised to  them  protected  from  the  debts  of  the  testator,  and 
fortius  reason  I  regard  the  second  assignment  of  error  not 
well  taken. 

The  third  assignment  of  error  claims  that  it  was  error  to 
decree  affirmative  relief  against  the  estate  of  the  defend- 
ant David  McGlaughlin  in  favor  of  his  co-defendants,  the 
grandchildren  of  the  testator,  upon  the  pleadings  in  this 
cause.  This  assignment,  however,  can  not  be  sustained 
when  the  answer  of  said  grandchildren,  in  response  to  the 
petition  filed  by  H.  M.  Lockridge  and  Lanty  Lockridge, 
is  examined  and  considered,  for  the  reason  that  the  claims 
of  said  grandchildren  and  their  contention  in  this  cause 
are  fully  pleaded  and  relied  on. 

The  fourth  assignment  of  error  claims  that  it  was  error 
to  decree  anything  against  the  estate  of  David  McGlaugh- 
lin,  deceased,  without  first  making  his  children  parties 
thereto.  Upon  this  question  see  J  one*  v.  HeifFs  A<lm%r, 
12  W.  Va.  850  (fourth  point  of  the  syllabus),  where  it  is 
said  that,  uin  a  suit  to  recover  a  claim  against  an  estate 
simply,  no  defendant  is  necessary  or  proper  except  the 
personal  representative. " 

In  the  fifth  assignment  of  error  it  was  claimed  to  lie 
error  to  over-rule  the  exceptions  of  the  appellants  to  the 
report  of  Commissioner  MeClintic,  and  to  sustain  the  ex- 
ception of  the  grandchildren  thereto.  The  exceptions 
indorsed  by  appellants  on  said  report  have  already  been 
set  forth  and  considered  in  this  opinion,  and,  for  the 
reasons  above  stated,  were  properly  overruled  by  the  court. 

The  sixth  assignment  of  error,  to  wit :  that  "it  was  error 
to  decree  anything  in  favor  of  the  grandchildren  now  living, 
because  only  those  grandchildren  living  at  the  date  of  the 
death  of  the  testator's  widow  can  take  under  the  terms  of 
the  will,  and  the  widow  is  still  living,  and  the  particular 
fund  out  of  which  the  legacies  of  the  grandchildren  are 
carved  failing,  the  legacies  failed,"  is  sufficiently  disposed 
of  by  referring  to  the  decree  complained  of,  from  which  it 
is  manifest  that  nothing  had  been  decreed  thereby  in  favor 
of  said  grandchildren,  said  decree  merely   having  deter- 
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mined  the  amount  of  the  devastavit  committed,  by  the  ex- 
ecutor, and  directing  a  special  receiver  to  collect  the  same, 
without  in  any  manner  indicating  how  it  shall  be  disbursed. 

The  seventh  assignment  of  error  is,  that  it  was  error  to 
declare  the  payment  of  the  legacy  to  the  widow,  H.  P. 
McGlaughlin,  and  M.  H.  Corbett  a  devastavit  so  far  as  the 
Lockridge  debt  was  concerned,  for  there  was  nothing  due 
from  the  testator's  estate,  nor  anything  known  of  any  such 
claim,  until  nearly  twenty  years  after  such  legacies  were 
paid  over  by  the  executor.  This  assignment  of  error  is 
met  by  the  case  of  Lewis  v.  0 verity**  Adtnr,  81  Grat.  602 
(fourth  point  of  syllabus),  above  quoted,  where  it  is  held 
that  the  executors,  having  distributed  the  personal  prop- 
erty of  their  testator  in  his  possession  at  his  death  without 
taking  a  refunding  bond,  are  responsible  to  the  creditor  for 
its  value,  though  they  knew  of  no  debt  due  from  said  tes- 
tor;  and  also  by  the  case  of  Cook  us  v.  Peyton  s  AV/',  1 
Grat.  482  (fourth  point  in  the  syllabus),  where  it  is  held 
that  "an  administrator  paying  away  the  assets  of  the  es- 
tate to  distributees,  without  notice  of  debts  or  liabilities  of 
his  intestate,  must  account  to  creditors  for  the  amount  so 
paid  away,  with  interest." 

The  appellees  in  their  brief  make  a  cross  assignment  of 
error,  in  which  they  claim  that  the  court  erred  in  the  de- 
cree complained  of  in  over-ruling  their  exceptions  to  Com- 
missioner McClintic's  report,  which  exceptions  have  been 
hereinbefore  quoted,  and  in  my  opinion  said  exceptions 
should  have  been  sustained,  first,  because  commissions 
were  improperly  allowed  to  the  executor,  who  had  failed 
to  comply  with  the  statute  in  regard  to  the  settlement  of 
his  accounts,  which  commissions,  with  the  accrued  inter- 
est thereon  to  June  18,  1890,  amounting  to  ninety-five  dol- 
lars and  eighty-two  cents.  The  two  judgments  excepted 
to— one  in  favor  of  M.  H.  Corbett  for  one  hundred  and 
sixty-eight  dollars  and  nine  cents,  the  other  in  favor  of  H. 
P.  McGlaughlin  for  one  hundred  and  sixty-five  dollars  and 
ninety-eight  cents — were  improperly  allowed  as  credits  to 
said  executor  upon  the  amount  of  his  devastavit,  because 
the  same  had  been  held  to  be  barred  by  the  statute  of  lim- 
itations, and  were  so  barred  when  paid  by  said  executor, 
and  the  two  hundred  dollars  which  was  allowed  as  a  credit 
to  said  executor  was  improperly  allowed,  as  our  statute 
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(chapter  78,  section  11,  Code)  provides  that  "when  any 
provision  for  a  wife  is  made  in  a  husband's  will,  she  may, 
within  one  year  from  the  time  of  the  admission  of  the  will 
to  probate,  renounce  such  provision.  *  *  *  If  such  re- 
nunciation be  made,  or  if  no  provision  be  made  for  her  in 
the  will,  she  shall  have  such  share  of  her  husband's  real 
and  personal  estate  as  she  would  have  had  if  lie  had  died 
intestate  leaving  children ;  otherwise  she  shall  have  no 
more  thereof  than  is  given  her  by  the  will."  But  even  if 
the  widow,  under  the  circumstances  of  this  case,  had  been 
entitled  to  retain  the  two  hundred  dollars,  that  fact  would 
not  entitle  the  executor  to  a  credit  for  that  amount.  Upon 
this  point  see,  also,  Cunningham  v.  Cunningham ,  80  W. 
Va.  6(K),  5  S.  E.  139  (third  point  of  syllabus),  where  it  is 
held  that,  if  a  husband  failed  to  renounce  the -provisions  of 
a  will  made  in  his  favor  by  his  deceased  wife,  his  right  to 
a  distributive  share  of  her  personal  estate  is  barred,  and 
the  same  rule  applies  to  a  widow  who  fails  to  renounce  the 
provisions  in  her  favor  in  her  deceased  husband's  will 
within  the  time  prescribed  by  statute.  For  these  reasons 
my  conclusion  is  that  the  court  erred  in  overruling  the  ex- 
ceptions indorsed  on  the  report  of  Commissioner  McClin- 
tic,  tiled  June  18,  1890,  by  the  attorney  for  the  legatees, 
which  exceptions  are  relied  upon  in  said  cross  assignment 
of  errors.  In  this  respect  the  decree  complained  of  should 
be  corrected  by  charging  the  executor  of  said  estate  with 
the  items  mentioned  in  said  last-named  exceptions,  and  in 
other  respects  the  decree  complained  of  must  be  affirmed, 
with  costs  and  damages. 

Modified. 


CHARLESTON. 

Shank  et  ah  v.  Town  of  Ravenswood. 
Submitted  January  ir>,  1897— Decided  March  81,  1897. 

1 .     Appka  i—fr\tc(jjti<»is—Plf<i—  Wain  v. 

If  a  plea  be  rejected,  and  no  exception  is  made,  it  will  not 
be  considered  in  this  Court,     (p.  243.) 
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2.    Town  Boundaries — Town  Council — Construction  of  Statute. 

The  duty  of  a  town  council  under  section  48,  chapter  47, 

Code  1891,  to  submit  the  question  of  a  change  of  boundary  to 

a  vote,  is  mandatory,  not  ministerial  or  discretionary,  if  such 

petition  as  it  prescribes  is  presented,     (p.  244.) 

8.  Jurisdiction  of  Town  Council — Record— Collateral  Attack. 
In  the  case  of  an  inferior  court,  board,  or  body,  required  to 
keep  a  record,  the  facts  essential  to  give  it  jurisdiction  must 
appear  in  its  proceedings,  else  its  action  will  be  void  and 
open  to  attack  collaterally ;  but,  if  its  record  state  such  facts, 
its  jurisdiction  will  not  be  open  to  attack,  nor  can  such  facts 
be  disproven  in  a  collateral  proceeding,  nor  will  any  error 
appearing  therein  afreet  its  action,     (p.  245.) 

Error  to  Circuit  Court,  Jackson  county. 

Application  by  C.  C.  Shank  and  others  for  a  writ  of 
mandamus  against  the  town  of  Ravenswood.  From  a. 
judgment  awarding  the  writ,  the  town  brings  error. 

Affirmed. 

N.  0.  Prickitt  and  C.  E.  Hogg,  for  plaintiff  in  error. 

W.  A.  Parsons,  for  defendants  in  error. 

Brannon,  Judge : 

C.  C.  Shank  and  others,  under  section  48,  chapter  47, 
Code  1891,  presented  to  the  council  of  the  town  of  Ravens- 
wood a  petition  asking  a  change  in  the  corporate  limits  of 
the  town,  as  therein  specified,  and  that  a  vote  be  had 
thereon,  which  petition  was  disallowed  and  rejected  by  the 
council.  Thereupon  Shank  and  others  obtained  from  the 
Circuit  Court  of  Jackson  a  mandamus  nisi  to  compel  the 
council  to  entertain  said  petition,  and  order  a  vote  of  the 
people  upon  the  change  of  town  limits  as  therein  proposed ; 
and  the  case  ended  in  a  final  judgment  awarding  a  per- 
emptory mandamus  compelling  the  council  so  to  do,  and 
the  town  sued  out  a  writ  of  error. 

A  plea  was  tendered  to  the  writ  of  mandamus  nisi,  set- 
ting up  in  bar  of  it,  as  res  judicata,  a  judgment  quashing 
a  former  mandamus  nisi  between  the  parties;  but  we  can- 
not consider  this  plea,  or  the  matter  it  sets  up  as  res  judi- 
cata, because  it  is  not  made  part  of  the  record  by  bill  of 
exception  or  order  of  the  court,  nor  is  there  any  exception 
to  the  court's  action  on  it.      Hughes  v.  Frtim,  41  W.  Va. 
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445,  452,  (23  S.  E.  604) ;  Perry  v.  Horn,  22  W.  Va.  881.  I 
think  that,  if  one  except  on  the  record  to  the  rejection  of 
a  plea,  that  will  make  it  a  part  of  the  record,  without  or- 
der or  bill  of  exception,  as  section  9,  chapter  131,  Code, 
says  he  may  have  the  benefit  of  any  error  appearing  on  the 
record  without  excepting;  that  is,  without  the  formal  bill 
once  required.  Dan  km  v.  llode  heaver,  26,  W.  Va.  287. 
But  there  must  be  an  exception  noted,  else  the  rejection 
of  the  plea  will  be  waived.  If  the  complaint  is  that  a  plea 
was  improperly  allowed,  the  record  must  show  that  it  was 
objected  to;  and  that  is  sufficient  without  formal  bill,  un- 
der Perry  v.  Horn,  xupra,  and  Bank  v.  Klmberlands,  10 
W.  Va.  557;  Gihnerx.  Syden*tr!eker,  42  W.  Va.  53  (24  S. 
E.  566). 

The  petition  of  Shanks  was  presented  to  the  council  first, 
and  at  the  same  meeting  a  petition  of  Leonard  and  others, 
asking  a  vote  on  a  change  of  boundary,  covering  all  the 
territory  included  in  the  Shanks  petition,  and  some  ad- 
ditional territory.  It  was  therefore  a  different  proposition. 
The  Shanks  petition  was  disallowed,  and  afterwards,  at 
the  same  meeting,  the  Leonard  petition  entertained,  and  a 
vote  ordered  upon  it.  It  is  argued  that  the  council  had 
the  right  to  select  which  petition  it  would  entertain.  The 
Shanks  petition  was  first  in  time.  What  was  the  duty  of 
council?  To  order  a  vote  upon  it.  The  statute  (section 
48,  chapter  47,  Code)  is  not  directory,  but  mandatory. 
When  a  petition  such  as  it  prescribes  comes  before  a  coun- 
cil, it  has  the  right,  as  a  preliminary  or  jurisdictional  ques- 
tion, to  see  that  five  persons  who  are  freeholders  have 
signed  it,  and  that  they  are  freeholders,  and  that  it  sets 
forth  with  sufficient  definiteness  the  proposed  change;  but 
if  it  is  such  a  petition  as  the  law  demands,  then,  as  the 
law  says  "the  council  shall  thereupon  order  a  vote,"  it 
must  do  so.  This  is  the  mandatory  language, — to  be  held 
mandatory  because  there  is  no  question  but  that  the  inten- 
tion is  to  give  the  people,  on  the  motion  of  five  freeholders, 
opportunity  to  pass  upon  the  change  proposed.  Great 
public  interest,  convenience,  and  welfare  are  generally  in- 
volved in  such  proceeding,  and  surely  it  was  never  in- 
tended to  put  it  in  the  power  of  council  to  lay  a  veto  upon 
the  public  right  and  power  involving  self-government. 
All   that  is  required,   or  intended  to  be  required,  to  call 
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into  activity  this  right  of  the  people,  is  such  a  petition. 
Therefore  mandamus  lies.  Summers  Co.  v.  Monroe  Co., 
48  W.  Va.  207.  But  it  is  said  there  were  two  com- 
peting propositions,  and  the  council  could  delay  this 
until  the  other  should  be  put.  But  it  was  absolutely  re- 
jected, and  as  it  had  come  first,  and  had  presented  the  sub- 
ject matter  of  a  change  of  boundary,  the  second  should  be 
delayed,  rather  than  the  first.  In  fact,  as  this  Shanks  pe- 
tition first  set  the  powers  of  the  council  in  motion,  I  think 
the  council  had  the  power,  and  was  under  the  duty,  to  de- 
lay the  other,  because  the  matter  of  another  change  was 
pending.  I  will  not  say  the  first  superseded  this  Leonard 
petition,  but  surely  suspended  it  until  after  the  end  of  the 
proceeding  upon  the  Shanks  petition.  Two  clashing  pro- 
ceedings and  two  votes  could  not  go  on  at  the  same  time. 
It  is  argued  here  that  this  second  or  Leonard  petition 
could  have  no  force  as  a  reason  for  rejecting  the  Shanks 
petition,  because  only  three  of  the  five  persons  signing  it 
were  freeholders.  The  record  of  the  council  declares  that 
all  five  were  freeholders,  while  the  facts  agreed  show  that 
only  three  were.  This  raises  an  important  question.  Can 
we  overthrow  the  fact  stated  in  the  order  of  the  council, 
or  is  it  conclusive  on  the  fact  it  states?  That  fact  (that  is, 
that  five  freeholders  signed)  is  a  jurisdiction  fact,  without 
which  the  council  could  not  act. 

In  the  case  of  a  court  of  inferior  jurisdiction,  and  cer- 
tainly in  the  case  of  a  town  council  acting  under  this  act, 
all  facts  necessary  to  give  jurisdiction  or  power  to  act 
must  appear  on  the  face  of  the  proceeding;  and  the  record 
can  not  preserve  mere  silence  on  it,  as  may  the  record  of  a 
court  of  general  jurisdiction.  Mayer  v.  Adams,  27  W. 
Va.  244.  As  the  record  states  this  fact,  is  it  conclusive 
against  this  attack, — a  collateral  attack?  Of  course,  it 
could  be  denied  on  the  Leonard  petition  proceeding,  but 
this  is  a  collateral  attack  made  under  this  mandamus.  It 
seems  settled  that,  where  the  facts  essential  to  give  juris-* 
diction  to  an  inferior  or  special  tribunal  of  limited  auth- 
ority are  shown  by  its  record,  the  same  presumption  pre- 
vails in  favor  of  its  jurisdiction  as  prevails  in  favor  of  the 
jurisdiction  of  superior  courts  of  general  jurisdiction,  and 
the  statement  of  jurisdictional  facts  can  not  be  denied  up- 
on a  collateral  attack,   nor  will  its  plain  errors  affect  it. 
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12  Am.  &  Ens.  Enc  Law,  p.  274;  Billow  Estop.  66;  1 
Herm.  Estop.  Res  Jud.  405;  Van  Fleet,  Coll.  Attack,  588; 
Morrow  v.  Weed,  66  Am.  Dec.  122;  1  Black,  Judgm.  §  287. 
Cannot  attack  collaterally  proceedings  of  city  to  annex 
territory.  City  of  Terre  Haute  v.  Beach,  96  Ind.  148; 
Kuhn  v.  Clttj  of  Port  Townsend  (Wash.)  41  Pae.  923. 
An  inferior  eoujt  or  tribunal  of  limited  jurisdiction  must 
decide  on  its  jurisdiction,  or  power  to  act  in  the  matter; 
and,  when  its  jurisdiction  depends  on  a  fact  which  it  is  re- 
quired to  ascertain  before  acting,  the  decision  is  held  con- 
clusive, if  that  fact  appears  in  its  record.  Wells,  Jur.  § 
61.  Facts  necessary  to  be  shown  of  record  by  an  inferior 
tribunal  are  those  facts  only  without  which  it  has  no  pow- 
er to  act.  12  Am.  A:  Eng.  Enc.  Law,  p.  274,  note  2.  It  is 
objected  that  the  Shanks  petition  does  not  give  definite 
boundary.  It  seems  very  definite  in  detail, — sufficiently 
definite  for  a  deed  or  a  declaration  in  ejectment.  In  such 
a  matter  as  this,  they  need  not  be  so  certain,  and  are 
treated  with  more  liberality  than  deeds.  Hamilton  v. 
McNeil,  18  Grat.  889;  Douglass  v.  7 own  of  Harrisville,  9 
W.  Va.  168.     Judgment  affirmed. 

Affirmed. 


6o  ggy 


CHARLESTON. 

Anderson  et  ah  v.  Jarrett. 

(Dent,  Judge,  absent.) 

Submitted  January  27,  1897 — Decided  April  8,  1897. 

1.  Witness—  Competency  of  Witness— Death  of  Party. 

A  written  contract  dividing  land  specifics  a  fence  as  a 
line,  and  on  the  day  of  the  contract,  just  after  its  signing, 
one  of  the  two  parties  surveys  the  lines,  fixing  a  certain  fence 
as  the  one  referred  to  in  the  contract.  That  party  cannot, 
after  the  death  of  the  other,  give  evidence  denying  the  fixing 
of  that  fence  as  the  line.     (p.  250.) 

2.  Kqcity  Pleading— Reformation  of  lhed. 

A  bill  held  sufficiently  definite  in  statement  of  a  mistake 
in  a  deed_Jn  order  to  correct  it.    (p.  247.) 
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Appeal  from  Circuit  Court,  Greenbrier  county. 
Bill  by  Mrs.  Anderson  and  others  against  Joseph  Jarrett. 
Decree  for  plaintiff's,  and  defendant  appeals. 

Affirmed. 
John  W.  Harris,  for  appellant. 

L.  J.  Williams,  for  appellees. 

Brannon,  Judge  : 

Joseph  Jarretr  and  his  daughter  Virginia  Anderson 
owned  jointly  a  tract  of  three  hundred  and  fifty  acres  of 
land,  and  Jarrett  owned  alone  an  adjoining  tract  of  one 
hundred  and  ninety  acres.  The  three  hundred  and  fifty- 
acre  tract  was  made  up  of  two  tracts,  one  called  the 
Feamster  land,  the  other  the  Shuck  land,  and  the  one 
hundred  and  ninety-acre  tract  was  called  the  Carraway 
land.  Jarrett  and  Mrs.  Anderson  entered  into  a  written 
agreement,  by  which  Jarrett  agreed  to  convey  to  Mrs. 
Anderson  the  Carraway  land  (one  hundred  and  ninety 
acres)  and  the  Shuck  land  (part  of  the  three  hundred  and 
fifty  acres),  and  she  agreed  to  convey  to  Jarrett  the  re- 
mainder of  the  three  hundred  and  fifty  acres,  the  Feam- 
ster land.  Before  the  execution  of  deeds  under  this  agree- 
ment, Mrs.  Anderson  died,  leaving  infant  children,  and 
Jarrett  brought  a  suit  against  them,  to  execute  the  agree- 
ment, in  which  was  a  decree  that  it  be  executed  by  the 
execution  by  a  commissioner  of  a  deed  to  Jarrett  in  behalf 
of  Mrs.  Anderson's  heirs  for  the  land  he  was  to  get  under 
it,  and  one  to  the  heirs  for  the  land  which  Mrs.  Anderson 
was  to  get  under  it,  and  authorizing  the  commissioner  to 
have  a  survey  made,  and  to  make  the  deeds  conformably 
to  it.  Such  survey  was  made,  and  the  deeds  were  made 
according  to  it.  Later  the  heirs  of  Mrs.  Anderson  brought 
this  suit,  alleging  a  mistake  in  some  of  the  lines  of  said 
deeds,  whereby  Jarrett  got  six  or  seven  acres  of  land  be- 
longing to  Mrs.  Anderson  under  the  agreement,  and  pray- 
ing that  said  deed  be  reformed  by  the  correction  of  such 
mistake;  and,  the  court  having  decreed  such  reformation, 
Jarrett  appeals. 

It  is  said  in  argument,  in  support  of  the  appeal,  that  the 
demurrer  to  the  bill  ought  to  have  been  sustained,  because 
it  does  not  set  forth  with  sufficient  definiteness  the  al- 
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leged  mistake  sought  to  be  corrected;  that  it  does  not  tell 
wherein  the  bounds  in  the  deeds  fail  to  conform  to  the 
contract;  that  while  it  charges  that  Jarrett  and  Mrs.  An- 
derson went  upon  the  land  when  the  agreement  was  made, 
and  marked  off  the  lines,  the  bill  does  not  say  in  what  re- 
spect they  differ  from  those  contained  in  the  deeds.  I  can 
not  concur  in  this  contention.  The  bill  alleges  that  the 
metes  and  bounds  of  the  deed  do  not  conform  to  those  of 
the  agreement  of  partition  between  Jarrett  and  his 
daughter;  that  the  agreement  provides  the  manner  in 
which  the  Shuck  land  should  be  run  off  to  Mrs.  Anderson, 
by  saying  that,  uin  running  off  the  Shuck  land,  the  line 
shall  commence  at  a  corner  on  the  old  Vina  plat,  at  or  near 
where  the  old  sawmill  used  to  stand,  and  run  said  line  and 
continue  the  same  until  it  reaches  the  old  fence  between 
the  Feamster  land  and  Shuck  land,  and  then,  with  said 
fence,  to  Hannah  or  Hedrick  place":  and  charges  that,  at 
the  time  of  making  the  agreement,  Jarrett  and  Mrs.  An- 
derson went  upon  the  land,  and  Jarrett  marked  off  the 
lines  as  above  mentioned  in  the  contract;  that  the  metes 
and  bounds  in  the  deeds  pretend  to  follow  the  lines  as 
agreed  upon,  but  in  reality  do  not;  that  the  discrepancy 
exists  between  the  lines  of  the  contract  and  certain  lines 
of  the  deed,  describing  definitely,  by  magnetic  calls  and 
distances  and  otherwise,  those  particular  lines  specified  as 
erroneous;  and  then  charges  that  there  are  near  the  same 
place  two  old  fences,  and  that  the  metes  and  bounds  given 
in  the  deeds  pretend  to  follow  one  of  them,  but  that  that  is 
not  the  fence  dividing  the  Shuck  land  from  the  Feamster 
land,  nor  the  one  agreed  upon  by  Mrs.  Anderson  and  Jar- 
rett, thus  plainly  meaning  to  say  it  is  the  other  fence;  and 
then  charges  that  the  land  between  the  lines  agreed  upon 
in  the  contract  and  those  of  the  deeds  embraces  six  or 
seven  acres,  meaning  that  the  line,  if  run  by  the  proper 
fence, — not  the  one  followed  by  the  deeds,  but  the  one 
which  they  should  follow, — embraces  that  quantity,  plain- 
ly contending  that  the  line  should  follow  the  one  rather 
than  the  other  of  these  fences,  and  thus  give  Mrs.  Ander- 
son's children  that  quantity  of  land  lying  between  two 
lines  following  the  two  fences  conveyed  by  the  deed  to 
Jarrett.  This  description  of  the  land  claimed  is  said  to  be 
so  indefiniteas  not  to  support  a  bill  for  specific  perform- 
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ance,  under  Matthews  v.  Jarrett,  20  W.  Va.  415,  or  eject- 
ment under  Pontlevmlte  v.  Wine,  17  W.  Va.  1.  I  incline 
to  think  it  would  support  the  former,  if  not  the  latter;  but 
I  do  not  think  that  either  is  a  fair  test.  It  is  not  so  much 
a  description  of  the  land  claimed,  as  in  those  proceedings, 
but  a  correction  of  the  mere  lines  of  the  deeds.  All  that 
can  be  demanded  is  that  the  bill  tell  what  is  the  mistake. 
Does  it  not  do  this?  It  tells  just  what  particular  lines  are 
wrong.  It  does  this,  certainly.  Does  it  say  how  or  why 
wrong?  I  think  so,  because  it  says  that  a  line  must  start 
at  a  corner  on  the  Vina  plat  at  the  old  sawmill  site,  and 
go  to  the  old  fence  between  the  Feamster  land  and  Shuck 
land,  and  then  follow  that  fence  to  the  Hannah  or  Hedrick 
place,  where  it  is  to  be  closed  with  other  lines  of  the  deed 
not  complained  of.  Does  not  the  bill  point  out  with 
reasonable  certainty  the  wrong  lines  and  the  right  ones? 
It  further  says  the  right  lines  were  marked  at  the  date  of 
the  agreement  by  Jarrett.  Data  for  the  ascertainment  of 
the  right  lines  are  given,  and  all  that  is  needed  is  oral 
evidence  to  find  this  old  fence  along  which  Jarrett  marked 
the  line,  and,  by  the  compass  and  chain,  ascertain  calls 
and  distances  to  go  into  a  reformed  deed.  You  have  right 
to  use  oral  evidence  to  apply  this  bill,  like  a  deed,  physic- 
ally to  the  ground.  The  bill  gives  the  wrong  lines,  clearly. 
It  says  Jarrett  and  Mrs.  Anderson  fixed  the  right  ones. 
Identify  these  lines  they  made  by  oral  evidence,  as  the 
law  allows,  and  they  are  the  ones  we  seek  to  go  in  the 
deed,  as  the  acts  of  parties  under  an  instrument  speak  its 
true  meaning  and  import.  Capertonn  Aihifr*  v.  Caper- 
ton  *  Heir*,  36  W.  Va.  471),  (15  S.  E.  257) ;  Shrewfthitri/x. 
7V/?*,  41  W.  Va.  212,  (23  S.  E.  092).  This  is  not  to  con- 
tradict or  alter  a  writing,  but  only  to  apply  it  to  the  sub- 
ject-matter it  relates  to.  1  Greenl.  Ev.  §§  287,288,301. 
So,  I  think  there  was  no  ground  for  demurrer. 

Adverting  now  to  the  aspect  of  the  case  as  presented  by 
the  evidence,  as  the  case  rests  on  a  very  considerable 
quanty  of  oral  evidence,  and  considerably  conflicting,  I 
do  not  see  why  we  can  be  expected  to  reverse  the  find- 
ings of  fact  made  by  the  chancellor  below.  It  cannot 
be  requisite,  or  even  proper,  that  I  detail  evidence, 
or  even  all  the  facts,  as  they  elucidate  no  principle 
of   law,    and   would   be  no  precedent    for    future    cases. 
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It  suffices  to  say  that  throe  witnesses  show  that,  after  the 
said  agreement  on  the  same  day,  Jarrett  and  those  three 
persons  went  with  compass  and  chain  on  the  ground,  and 
ran  the  line  from  the  corner  on  the  Vina  plat,  near  the 
site  of  the  sawmill,  to  an  old  fence  down  under  a  hill,  and 
thence  along  it,  and  this  at  Jarrett \s  direction,  and  thus 
adopted  that  particular  old  fence  as  the  particular  fixed 
line  by  which  the  Shuck  land  was  to  he  assigned  to  Mrs. 
Anderson  under  that  agreement ;  and  that  there  was  an- 
other old  fence  on  top  of  the  hill;  and  that  when  the  sur- 
veyor went  on  the  ground,  under  the  decree  in  the  suit  of 
Jarrett,  to  survey  preparatory  to  the  execution  of  deeds 
under  the  decree  (Mrs.  Anderson  then  dead),  the  old  fence 
under  the  hill  fixed  by  Jarrett  at  the  date  of  the  agree- 
ment was,  either  purposely  or  by  mistake,  ignored,  and 
the  line  of  the  fence  on  top  of  the  hill  fixed  as  the  line, 
and  the  deeds  made  by  it;  and  that  Jarrett  has  fenced  on 
it,  and  thus  included  land  belonging  to  the  children  of  Mrs. 
Anderson.  He  inconsistently  adopted  one  of  the  fences 
in  part;  the  other  in  part.  These  facts  are  clearly  shown 
by  the  witnesses  present  at  the  first  survey.  There  is  no 
showing  to  the  contrary,  save  by  Jarrett,  and  this  justifies 
the  decree,  even  if  Jarrett  be  competent  as  a  witness.  He 
denies  that  the  fence  under  the  hill  was  fixed  as  a  line. 
Mrs.  Anderson  was  not  on  the  ground  when  this  line  was 
fixed,  but  she  had  just  before  taken  active  part  in  the  ne- 
gotiation of  the  partition;  and  this  was  the  fixing  of  lines 
under  the  agreement,  a  part  of  the  vvx  (j(Htn\  we  may  say, 
of  its  execution,  tending  to  show  what  the  real  transaction 
was,  what  line  had  been  agreed  upon ;  and  that  is  the  test 
of  admissibility, — /.  c.  does  the  thing  said  or  done  show 
what  the  real  transaction  between  the  parties  was?  And, 
if  so,  it  is  not  admissible.  Parian  v.  Parton*  #8  W.  Va. 
610  (18  8.  E.  7(55).  I  have  just  cited  authority  to  show 
that  acts  of  the  parties  under  an  instrument  interpret  it, — 
show  what  the  contract  was.  Why  may  we  not  say  that  it 
was  agreed  between  Mrs.  Anderson  and  her  father  that  the 
old  fence  under  the  hill  should  be  the  one?  If  living,  per- 
haps she  would  say  so,  and  so  show  that  he  did  fix  that 
fence  as  the  line,  and  negative  his  denial.  He  cannot  say 
that  he  fixed  the  other  fence  as  the  line.  I  think  our  eases 
will  show  this.     Robinson  v.  James,  29  W.  Va.  224,  (11  S. 
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E.  920);  Owen*  v.  Owens,  14  W.  Va.  95;  Anderson  v. 
Cranmer,  11  W.  Va.  576.  But  his  evidence  on  this  is 
overborne  by  that  of  the  three  witneses.  He  says  he  built 
a  fence  in  the  lifetime  of  Mrs.  Anderson  on  the  line 
claimed  by  him,  thus  showing  her  acquiescence.  He  could 
not  be  allowed  to  say  she  agreed  to  that  line,  and  he  can 
not  do  the  same  thing  indirectly.  The  answer  sets  up  no 
mistake  of  Jarrett  in  locating  the  line  on  the  day  of  the 
contract,  and,  though  this  is  argued  in  brief  of  appellees' 
counsel,  it  is  not  by  counsel  for  appellant,  and  it  is  not 
necessary  to  pursue  it.  He  does  not  allege  mistake  in  his 
evidence,  but  denies  fixing  that  fence  for  a  line. 

It  is  urged  in  the  petition  for  the  appeal  that  the  line 
claimed  by  the  Anderson  children  is  not  the  true,  original 
line  separating  the  Shuck  from  the  Feamster  tract,  and 
the  contract  says  she  gets  the  Shuck  land.  I  answer  that, 
if  its  locality  was  uncertain,  the  agreement  was  designed 
to  make  it  certain;  and,  if  it  varies  from  it,  such  was  the 
intent  of  the  parties,  because  they  made  the  contract 
specify  that  old  fence  as  the  line,  thus  intending  change; 
and  thus  we  may  say  that  Jarrett,  on  the  day  of  the  con- 
tract, ill  fixing  this  line,  was  not  finding  the  original  Shuck 
line,  but  originating  and  fixing  a  line  agreed  on  between 
him  and  Mrs.  Anderson,  as  specially  agreed  on.  The  state- 
ment in  the  agreement  that  Mrs.  Anderson  was  to  ^ot  the 
Shuck  land  was  a  general  description  of  the  land,  not  de- 
finitive of  this  line  when  a  special  clause  fixed  this  partic- 
ular line  or  description.  Where  there  are  inconsistent 
calls, — one  general,  the  other  specific, — the  specific  pre- 
vails. 2  Am.  &  Eng.  Enc.  Law,  498;  1  Greenl.  Ev.  §  301. 
The  short  of  the  case  is  that  the  line  claimed  by  the  plain- 
tiffs is  that  one  located  by  Jarrett  himself,  pursuant  to  and 
in  immediate  execution  of  the  agreement,  no  doubt  along 
just  that  fence  well  known  and  well  understood  by  him 
and  his  daughter. 

It  cannot  be  said  that  the  adjudication  in  the  first  suit  is 
conclusive.  It  did  not  specify  the  line,  but  (likely  im- 
properly) left  it  to  be  ascertained  by  after-surveying,  not 
confirmed  by  court,  and  the  line  was  fixed  by  it  and  the 
commissioner's  deed,  and  not  adjudicated  as  true.  This 
point  is  not  urged;  hardly  claimed  as  good.     The  decided 
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weight  and  probability  of  the  case  as  to  the  facts  favor 
the  decree,  and  we  therefore  affirm  it. 

Affirmed. 


CHARLESTON. 


Crawford  v.  Ritchky. 

Submitted  February  6,  1897—  Decided  April  3,  1897. 

Oil  and  Gas  Lease — Cancellation  of  Lease — Equity  Juris- 

diction. 

Where  a  lease  is  made  on  the  12th  day  of  April,  1889,  "for 
the  sole  and  only  purpose  of  drilling  and  operating:  for  petro- 
leum oil  and  gas  for  the  term  of  twenty  years,  or  as  long 
thereafter  as  oil  or  gas  is  found  in  paying  quantities,"  and 
providing  that  the  lessee  shall  commence  one  well  on  or  be- 
fore the  10th  day  of  May,  1889,  and  prosecute  the  same  to  com- 
pletion, unavoidable  accidents  excepted,  and  on  the  26th  day 
day  of  October,  1889,  the  time  is  extended  for  such  com- 
mencement of  work  by  written  endorsement  on  the  lease  to 
the  28th  day  of  November,  1889,  and  nothing  is  done  under 
said  lease  for  the  period  of  seven  years  from  said  last-named 
date,  the  lessee  is  presumed  to  have  abandoned  the  said  lease, 
and  a  court  of  equity  may  entertain  a  suit  to  cancel  the  lease 
and  quiet  title,     (p.258.) 

2.     Equity — Discretion  of  Court. 

A  party  has  not  an  absolute  right  to  the  interference  of  a 
court  of  chancery  to  relieve  him  against  his  own  act,  but  it 
is  a  matter  of  sound  discretion,  to  bo  exercised  by  the  court 
according  to  its  own  notion  of  what  is  reasonable  and  proper 
under  all  the  circumstances  of  the  particular  case.  Eckman 
v.  Eckman,  55  Pa.  St.  2(>9.     (p.259.) 

Appeal  from  Circuit  Court,  Marshall  county. 

Bill  by  Robert  Crawford  against  J.  B.  Ritchey.  From 
a  judgment  sustaining  a  demurrer  to  the  bill,  plaintiff 
appeals. 

Reversed. 


Robert  White,  for  appellant. 
J.  B.  McLriiE,  for  appellee. 
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McWhorter,  Judge  : 

At  the  April  rules,  1896,  Robert  Crawford  filed  his  bill 
in  chancery  in  the  Circuit  Court  of  Marshall  county  against 
J.  B.  Ritchey,  showing  that  the  plaintiff  and  defendant 
entered  into  a  written  contract,  as  follows : 

"This  lease  made  this  12th  day  of  April,  A.  D.  1889,  by 
and  between  Robert  Crawford,  of  Cameron  township,  of 
the  county  of  Marshall  and  state  of  W.  Va.,  of  the  first 
part,  and  J.  B.  Ritchey,  of  West  Middleton,  Washington 
Co.,  Penn.,  of  the  second  part,  witnesseth  :  That  the  said 
party  of  the  first  part,  in  consideration  of  the  stipulations, 
rents,  and  covenants  hereinafter  contained  on  the  part  of 
the  said  party  of  the  second  part,  his  executor,  administra- 
tors, and  assigns,  to  be  paid,  kept,  and  performed,  have 
granted,- devised,  and  let  unto  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  for  the 
sole  and  only  purpose  of  drilling  and  operating  for  petro- 
leum oil  and  gas  for  the  term  of  twenty  years,  or  as  long 
thereafter  as  oil  or  gas  is  found  in  paying  quantities,  all 
that  certain  tract  of  land  situated  in  Cameron  township, 
Marshall  Co.,  and  state  of  West  Va.,  bounded  and  de- 
scribed as  follows,  to-wit :  On  the  east  by  lands  of  Wm. 
Woodburn  and  others,  on  the  north  by  lands  of  Samuel 
Kettle  and  others,  on  the  west  by  land  of  Thompson  and 
London,  on  the  south  by  lands  of  town  of  Cameron,  con- 
taining two  hundred  and  sixty-four  acres,  more  or  less, 
excepting  and  reserving  therefrom  thirty  rods  around  the 
buildings  on  the  premises,  upon  which  there  shall  be  no 
wells  drilled,  the  boundaries  of  which  shall  be  designated 
and  fixed  by  the  party  of  the  first  part.  The  said  second 
party  hereby  agrees,  in  consideration  of  the  said  lease  of 
above-described  premises,  to  give  said  first  party  one- 
eighth  (i)  of  all  the  oil  or  mineral  produced  and  saved 
from  said  premises,1  and  further  agrees  to  give  $800  per 
annum  for  the  gas  from  each  and  every  well  drilled  on  the 
above-described  premises  in  case  the  gas  is  conducted 
and  used  off  the  above-described  premises;  the  second 
party  not  to  unnecessarily  disturb  growing  crops  thereon, 
or  the  fences.  Said  second  party  has  the  right,  which  is 
hereby  granted  him,  to  enter  upon  the  above-described 
premises  at  any  time,  for  the  purpose  of  mining  or  exca- 
vating, and  the  right  of  way  to  and  from  the  place  of  mining 
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or  excavating,  and  the  exclusive  right  to  lay  pipe  lines  for 
the  purpose  of  conveying  and  conducting  water,  steam, 
gas,  or  oil  over  and  across  the  said  premises,  and  also  the 
right  to  remove  at  any  time  any  and  all  machinery, 
oil  well  supplies,  or  appurtenances  of  any  kind  belonging 
to  said  second  party.  The  party  of  the  second  part,  his 
heirs  and  assigns,  further  agree  to  commence  one  well  in 
Cameron  or  Liberty  township,  Marshall  Co.,  West  Va.,  on 
or  before  the  10th  day  of  May,  1889,  and  prosecute  the 
same  to  completion,  unavoidable  accidents  excepted.  It 
is  further  agreed,  if  gas  is  found  in  sufficient  quantity, 
then  first  party  shall  have  free  gas  for  dwelling  house  and 
store  (test  well  to  be  started  on  above  farm,  as  per  date 
above).  It  is  understood  by  and  between  the  parties  to 
this  agreement  that  all  conditions  between  the -parties 
hereto  shall  extend  to  their  heirs,  executors,  and  assigns. 
In  witness  whereof,  we,  the  said  parties  of  the  first  and 
second  part,  have  hereto  set  our  hands  and  seals,  the 
day  and  year  above  written.  Robert  Crawford.  [L.  S.] 
J.  B.  Ritchey.     [L.  S.] 

" Witness:  T.  L.  Davis. 

"Cameron,  West  Va.,  Oct.  20th,  1889.  It  is  agreed 
between  the  first  and  second  party  of  within  contract  that 
the  time  for  commencement  of  first  well  in  Liberty  or 
Cameron  township  as  within  mentioned  shall  be  extended 
until  the  25th  day  of  November,  1889,  and  prosecuted  to 
completion  as  stated  in  lease.  In  witness  whereof,  we  set 
our  hands  and  seals.  Robert  Crawford.  [Seal.]  J.  B. 
Ritchey.     [Seal.) 

4i Witness:  T.  L.  Davis." 
— Which  lease  was  duly    sealed,  acknowledged,  and   re- 
corded in  the  clerk's  office  of  the  county  court  of  Marshall 
county. 

Plaintiff  charged  in  his  said  bill  that  it  was  the  purpose, 
understanding,  and  intention  between  the  said  parties  to 
the  contract  that  the  real  estate*  therein  described  was  to 
be  used  for  the  production  of  oil  and  gas,  if  any  could  be 
found,  and  that  it  was  the  purpose,  understanding,  and 
intention  of  the  said  parties,  in  entering  into  the  said 
contract,  that  the  said  defendant  should  proceed  to  de- 
velop the  said  property  as  to  said  productions;  and 
it  was  agreed  thereby  that  a  test  well  should  be  started 
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on  the  said  farm  before  the  10th  of  May,  1889,  for  the 
purpose  of  such  development  thereon.  Plaintiff  further 
shows  that  such  development  of  such  property  was  the 
reason  for  his  entering  into  the  said  contract  with  the 
said  defendant,  and  that  said  lease  or  contract  consti- 
tuted a  grant  of  the  said  property  to  the  said  defendant 
to  bore,  drill,  or  mine  for  oil  or  gas  on  the  said  property, 
and  that  it  was  the  duty  of  the  said  defendant  to  have 
proceeded  within  a  reasonable  time,  as  the  plaintiff  charges 
as  aforesaid,  to  develop  whatever  kind  of  oil  or  gas  might 
be  in  said  property  at  the  time  named,  and  further  charges 
that  the  said  defendant  has  not  in  any  shape  or  form 
developed  or  attempted  to  develop  the  said  property,  or 
never  endeavored  to  find  any  oil  or  gas  thereon,  and 
distinctly  charges  that  the  said  defendant  has  utterly  failed 
to  even  commence  the  said  test  well  situated  on  said 
farm  or  property,  as  it  was  provided  by  said  contract. 
Plaintiff  further  charges  that  the  material  considera- 
tion of  his  entering  into  the  said  contract  was  the 
development  of  whatever  oil  or  gas  may  have  been  in  or 
upon  said  property  within  a  reasonable  time,  and  that 
the  provision  as  to  such  test  well  thereon  was  for  that 
reason  and  purpose.  He  charged  that  under  said  con- 
tract it  was  the  duty  of  said  defendant  to  commence  and 
complete  such  test  well,  and  therefore  prayed  that  the 
contract  be  set  aside,  and  declared  null  and  void,  and 
for  general  or  special  relief,  He, 

On  the  10th  day  of  September,  189(5,  the  bill  was  de- 
murred to,  and  the  court  sustained  the  demurrer.  The 
plaintiff  .asked  leave  to  file  an  amended  bill,  which  was 
granted,  and  it  was  filed,  wherein  he  charges,  in  addition 
to  the  allegations  in  the  original  bill,  the  following  allega- 
tions:  "That  he  demanded  of  and  requested  the  defend- 
ant to  proceed  to  develop  said  property,  and  to  carry  out 
the  purposes,  undertaking,  and  intentions  before  referred 
to  between  the  parties:  but  said  defendant  never  in  any 
way  respected  said  demands  and  requests.  Yet  said  plain- 
tiff charges  that  said  defendant  has  in  no  way  performed 
or  attempted  to  perform  his  duty  in  this  regard,  and  that 
defendant  is  not  now,  nor  has  he  been  since  the  date  of 
said  contract,  nor  was  he  then,  a  citizen  or  resident  of  the 
State  of  West  Virginia,  and  that  there  is  and  can   be  no 
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way  to  ascertain  damages  which  could  bo  recovered  at  law 
by  reason  of  the  acts  of  the  said  defendant  in  connection 
with  said  contract,  or  by  reason  of  the  failure  and  neglect 
of  the  defendant  hereinbefore  set  out  in  any  way,  or  either 
of  them;  that  there  is  not,  and  has  not  been,  any  market 
value  by  which  the  measure  of  such  damages  could  be  as- 
certained at  law;  that  in  fact  the  plaintiff  has  in  this  mat- 
ter no  real  compensatory  remedy  at  law;  that  plaintiff 
is  by  reason  of  said  contract  and  of  the  premises  aforesaid 
injured;  that  he  is  prevented  and  delayed  in  the  enjoy- 
ment of  said  property,  and  particularly  in  its  development 
for  gas  and  oil;  that  his  right  and  use  to  the  enjoyment  of 
said  property,  particularly  in  the  developing  of  oil  and 
gas  in  or  upon  said  land  by  himself  or  through  others,  is, 
by  reason  of  the  premises  aforesaid,  affected,  retarded,  in- 
jured, and  beclouded;  and  that  gas  and  oil  is  being  now, 
and  has  for  a  long  time  past  been,  developed  in  and  upon 
the  lands  near  and  in  the  region  of  the  said  land  described 
in  said  contract,  which,  by  reason  of  the  premises  afore- 
said, the  development  of  said  land  is  not  only  impeded  by 
said  contract,  and  the  said  conduct  and  neglect  aforesaid 
of  said  defendant  with  reference  thereto,  but  in  fact  the 
development  of  said  territory  for  oil  and  gas  has  thereby 
been  prevented ;  that  neither  plaintiff' nor  defendant  has 
assigned  or  transferred  any  right  or  rights  that  either  may 
have  had  under  said  contract.  Plaintiff  prays  that  the  said 
J.  B.  Kitchey  may  be  made  defendant  to  this  amended 
bill,  and  required  to  answer  the  same;  that  the  rights  of 
said  Kitchey  under  and  by  virtue  of  said  contract  may  be 
declared  by  this  court  to  cease  and  be  at  an  end,  and  that 
thus  the  plaintiff"  may  be  fully  enabled  to  use  and  enjoy 
his  said  property,  to  develop  the  same  for  oil  and  gas,  or 
either,  or  have  the  same  developed  without  let  or  hindrance 
by  the  defendant  or  any  one  for  said  defendant,  and  for 
such  other  relief,  either  general  or  special,  as  the  nature 
or  the  case  requires,"  *>/<»., — to  which  amended  bill  the  de- 
fendant also  demurred,  and  the  court  sustained  the  demur- 
rer, and  dismissed  the  bill,  with  costs. 

The  first  assignment  is  that  the  court  erred  in  sustaining 
the  demurrer  to  the  original  bill,  and  the  second,  in  sus- 
taining the  demurrer  to  the  amended  bill,  and  dismissing 
the  same.     This  was  a  contract   made  April  12,  1889,  and, 
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by  its  terms,  the  lessee  was  to  begin  a  well  on  or  before  the 
10th  of  May,  1889,    less  than  a  month  from  the  date  of  the 
lease,  and  prosecute  the  same  to  completion,  unavoidable 
accidents  excepted.     Nothing  was  paid  for  this  lease,  and 
nothing  to  be  paid  if  no  oil  or  gas  was  found.     On  the  26th 
of   October  of  the  same  year,  it  was  further  agreed   by 
writing  on  the  lease,  and  signed  by  the  parties,  that  the 
time  for  so  commencing  the  first  well  should  be,  and  was 
thereby,  extended  to  November  28,  1889,  and  to  be  prose- 
cuted to  completion  as  stated  in  the  lease.     It  would  seem 
from  this  indorsement  that  the  parties  both  understood 
that  defendant  had  no  right  even   at    that   date   to  pro- 
ceed under  the  lease,  without  the  consent  of  plaintiff.     It 
was   the    duty  of  defendant  to  begin    his    work    at    the 
time  specified,  and  to  complete  it  in  a   reasonable  time. 
The   amended    bill   alleges  that  gas   and  oil    have    been 
developed  in  and  upon  other  lands  near  to  and  in  the  region 
of  the  leased  premises,  and  were  at  the  time  of  the  filing 
of  the  amended  bill  being  so  developed ;  and  that,  by  reason 
of  the  said  contract  of  lease,  he  lias  not  only  been  impeded 
in,    but    prevented   from,    developing    his   said   territory, 
alleging  that   he   is  injured  thereby,  that  his  title  is  be- 
clouded, and  that  he  has  no  adequate  remedy  at  law;  he 
cannot  have  his  action  of  ejectment,  he  being  in  possession  ; 
and  there  is  no  way  of  ascertaining  the  measure  of  dam- 
ages.    The  defendant  has  no  vested  title,  and  has  aban- 
doned the  lease,  never    having  done  anything  under  the 
lease  after  a    lapse    of    about  eight  years.     This    on  the 
theory  that  the  allegations  of  the  amended  bill  are  true, 
which,  by  his  demurrer,  the  defendant  admits.     Oil  Co.  v. 
FretU,  152  Pa.  St.  451,  (25  Atl.  782).     A  vested  title  can 
not  ordinarily  be  lost  by  abandonment  in  a  less  time  than 
that  fixed  by  the  statute  of  limitations,  unless  there  is  sat- 
isfactory proof  of  an  intention  to  abandon.     A  lease  of  a 
right  to  mine  for  oil,  etc.,  stands  on  different  ground.     The 
title    is   inchoate,    and  for  purposes   of  exploration   only 
until  oil   is  found.     If  it  is  not  found,  no  estate  vests  in 
the  lessee,  and  his  title,  whatever  it  is,  ends  when  the  un- 
successful search  is  abandoned.     If  oil  is  found,  then  the 
right  to  produce  becomes  a  vested  right,  and  the  lessee 
will  be  protected  in  exercising  it   in  accordance  with  the 
terms  and  conditions  of  his  contract. 
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If  defendant  had  possession  under  the  terms  of  his  con- 
tract, and  developed  gas  and  oil,  or  either,  he  would  have 
had  vested  rights,  of  which  he  could  not  have  been  ousted 
or  devested ;  but  the  lease  being  "for  the  sole  and  only 
purpose  of  drilling  and  operating  for  petroleum  oil  and  gas, 
for  the  term  of  twenty  years,  or  as  long  thereafter  as  oil 
or  gas  is  found  in  paying  quantities,"  and  providing  that 
he  shall  commence  within  a  month  in  the  first  instance, 
and  afterwards  a  few  months,  when  it  is  by  consent  re- 
newed and  extended  from  October  2()  to  November  28, 
1889,  to  begin  the  work,  he  must  be  presumed  to  have 
abandoned  it.  In  the  case  of  Iron  Co.  v.  Trout^  88  Va. 
897  (2  S.  E.  718),  the  court  says:  "The  lease  was  for  a 
term  of  twenty  years;  yet,  looking  to  its  nature  and  ob- 
ject, it  cannot  be  contended  that  the  lessees  had  the  op- 
tion to  work  or  not  to  work  the  ore  mines  for  an  indefinite 
time,  and  thus  convert  what  was  designed  to  yield  a  hand- 
some daily  income  to  the  lessors  into  a  mere  barren  incum- 
brance on  his  hand, — a  cloud  on  his  title,  an  incubus  and  a 
a  manacle,  which  would  oppress  him,  and  destroy  the 
marketable  value  of  his  land.  No  lease  of  land  for  a  rent, 
for  a  return  to  the  landlord  out  of  the  land  which  passes, 
can  be  construed  to  be  intended  to  enable  the  tenant 
merely  to  hold  the  lease  for  purposes  of  speculation,  with- 
out doing  and  performing  in  connection  therewith  what 
the  lease  contemplated.  Such  a  construction  would,  in- 
deed, make  all  such  contracts  a  snare  for  the  entrapment 
and  injury  of  the  unwary  landowner.  A  man  buying  and 
paying  for  land  may  do  with  it  what  he  likes, — work  it,  or 
let  it  lie  idle.  Hut  a  tenant  to  whom  land  passes  for  a 
specified  purpose  has  no  such  discretion.  He  must  per- 
form what  he  stipulated  to  do;  and,  if  he  has  obtained  the 
lease  by  misrepresentation  and  fraud,  the  lessor  may  have 
it  rescinded  in  equity."  It  is  true  there  is  no  allegation 
in  the  bill  that  the  lease  was  procured  by  fraud,  but  when 
nothing  has  been  done  under  the  contract  for  the  period 
of  nearly  eight  years,  when  it  was  stipulated  therein  for 
work  to  be  commenced  within  one  month  from  the  date  of 
the  contract,  the  presumption  is  that  the  lessee  has  aban- 
doned the  lease ;  and,  if  such  abandoned  lease  interferes 
with  and  hinders  the  development  of  the  leased  premises 
and  enjoyment  thereof,  a  court  of  equity  may  entertain  a 
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suit  to  cancel  lease  and  quiet  title.  Eehnan  v.  Eckman, 
55  Pa.  St.  269:  "A  man  has  not  an  absolute  right  to  the 
interference  of  a  court  of  chancery  to  relieve  him  of  his 
voluntary  act,  but  it  is  a  matter  of  sound  discretion,  to  be 
exercised  by  the  court,  according  to  its  own  notion  of 
what  is  reasonable  and  proper,  under  all  the  circumstances 
of  the  particular  case."  The  court  erred  in  sustaining  the 
demurrer  to  plaintiff's  amended  bill,  and  dismissing  same. 
The  decree  complained  of  is  therefore  reversed,  and 
cause  remanded  for  further  proceedings  to  be  had  therein. 

Reversed* 


CHARLESTON. 

Yeager  et  aL  v.  Town  of  Fairmont. 
(Dent,  Judge,  absent.) 

Submitted  February  1,  1897— Decided  April  8?  1897. 

1.  Municipal     Corporations— Change     of     Grade— Surface 

Wa  te  r — Da  m  (tf/rs. 

Where  a  town,  in  grading  its  streets,  raises  the  grade  so  as 
to  cast  the  surface  water  on  an  adjoining  lot  occupied  by  a 
storeroom,  if  the  grade  of  such  street  is  not  raised  in  viola- 
tion of  the  Constitution,  or  sonic  statute  law,  or  the  charter 
of  the  town,  no  action  can  he  maintained  by  the  adjoining 
lot  owner  for  damages  sustained  by  reason  of  easting  said 
surface  water  on  said  adjoining  lot,  unless  the  surface  water 
is  collected  in  a  body  and  cast  upon  said  lot.     (p.  2(>4.) 

2.  Damajiks   to    Real    Kstatk— Surface    Water— Tenant  for 

Life — He  ma  hide r  Man — Joinder  of  Parties. 

Where  a  lot  injured  by  raising  the  grade  of  a  street,  and 
casting  surface  water  thereon,  as  above  stated,  is  held  by  M. 
K.  as  a  tenant  for  life,  and  G.  G.  is  entitled  to  the  remainder 
in  fee,  and  said  M.  K.  and  ({.(3.  are  engaged  in  the  mercan- 
tile business  as  partners  in  a  storeroom  upon  said  lot,  which 
storeroom  is  permanently  injured  by  said  surface  water,  said 
M.  K.and  G.  G.  cannot  recover  in  the  same  action  for  damage 
done  to  the  life  estate,  the  remainder,  and  the  joint  mercan- 
tile business  by  raising  the  grade  of  said  street  and  causing 
the  surface  water  to  flow  on  said  lot.     (p.  204.) 
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8.    Damages  to  Real  Estate—  Tenant  for  Life— Remainder- 

Man — Separate  Action*. 

Where  a  tort  upon  realty  affects  both  the  estate  of  a  tenant 
for  life  and  that  of  a  remainder-man,  each  may  sue  separately, 
and,  as  the  damages  are  apportionahle,  each  recovers  dam- 
ages to  cover  the  injury  done  to  his  estate.  Neither  can  re- 
cover damages  covering  the  entire  injury  to  both  estates, 
(p.  205.) 

Error  to  Circuit  Court,  Marion  county. 

Action  by  George  Y eager  and  M.  K.  Yeager  against  the 
town  of  Fairmont.  Judgment  for  plaintiff's,  and  defend- 
ant brings  error. 

Reversed. 

W.  S.  Raymond  and  W.  S.  Meredith,  for  plaintiffs  in 
error. 

Dovener  &  Coniff,  for  defendants  in  error. 

English,  President  : 

This  was  an  action  of  trespass  on  the  case  brought  by 
George  G.  Yeager  and  M.  E.  Yeager  against  the  town  of 
Fairmont,  in  the  Circuit  Court  of  Marion  county,  to  re- 
cover damages  alleged  to  have  been  occasioned  by  a  change 
of  grade  in  the  streets  of  said  town  adjoining  the  property 
of  the  plaintiff's.  A  demurrer  to  the  plaintiffs'  declara- 
tion was  interposed  by  the  defendant,  and  upon  consider- 
ation was  overruled  by  the  court,  and  thereupon  the  de- 
fendant plead  not  guilty,  and  issue  was  thereon  joined. 
On  the  12th  day  of  July,  ]8J)5,  the  case  was  submitted  to 
a  jury,  which  resulted  in  a  verdict  for  the  plaintiffs  for  the 
sum  of  two  thousand  five  hundred  and  fifty  dollars:  and 
thereupon  the  defendant  moved  the  court  to  set  aside  the 
said  verdict,  and  grant  it  a  new  trial,  upon  the  ground 
that  said  verdict  was  contrary  to  the  law  and  the  evidence, 
and  because*  of  the  improper  instruction  given  by  the  court 
to  the  jury  at  the  instance  of  the  plaintiffs,  and  because  of 
the  variance  between  the  allegations  of  the  declaration 
and  the  proof,  and  because  the  damages  assessed  by  the 
jury  were  excessive;  which  motion  was  overruled  by  the 
court,  and  the  defendant  excepted  to  said  ruling,  and 
asked  the  court  to  certify  the  evidence.  On  the  I8th  of 
July,  1895,  judgment  was  rendered  upon  the  said  verdict 
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and  the  defendant  applied  for  and  obtained  this  writ  of 
error. 

The  first  error  assigned  and  relied  upon  by  the  defendant 
is  to  the  action  of  the  court  in  overruling  defendant's  de- 
murrer to  plaintiff's  declaration.  Counsel  for  the  plain- 
tiff in  error  insist  that  the  court  erred  in  overruling  said 
demurrer  for  the  following  reasons : 

The  declaration  alleges  that  the  plaintiff  George  G.  Yea- 
ger was  the  owner  in  fee  simple  of  the  real  estate  claimed 
to  have  been  injured,  and  that  the  plaintiff  M.  E.  Yeager 
was  the  owner  and  possessor  of  a  life  estate  in  the  same; 
that  this  is  impossible.  A  fee  simple  being  the  highest 
estate  known  to  the  law,  it  is  the  entire  and  absolute 
property,  and  it  is  impossible  for  one  plaintiff  to  own  the 
fee  simple  while  the  other  owns  a  life  estate  in  the  same 
property  at  one  and  the  same  time;  citing  Tied.  Real  Prop. 
$  36,  for  the  definition  of  "fee  simple,"  where  it  is  said: 
"  'Fee  simple'  is  a  freehold  estate  of  inheritance,  free  from 
conditions  and  of  indefinite  duration.  It  is  the  highest 
estate  known  to  the  law,  and  is  absolute,  so  far  as  it  is  pos- 
sible for  one  to  possess  an  absolute  right  of  property  in 
lands." 

It  is  also  contended  that  allegations  of  special  title  must 
be  proved  as  laid,  citing  1  Chit.  PI.  379,  380,  384,  and  in- 
sisting that  it  is  absurd  to  contend  that  the  special  title  as 
laid  in  the  declaration  can  be  proved. 

By  referring  to  the  declaration,  it  will  be  seen  that  it  is 
alleged  that,  at  the  time  of  the  committing  by  the  defend- 
ant of  the  grievances  hereinafter  mentioned,  the  said 
plaintiff,  George  G.  Yeager,  was  and  is  the  owner  in 
fee  simple,  and  the  said  M.  Yeager  was  the  owner  and  pos- 
sessor of  a  life  estate  in  a  certain  parcel  or  lot  of  ground 
lying  within  the  corporate  limits  of  the  said  town  of  Fair- 
mont, Marion  county,  W.  Va.,  which  is  described  in  the  dec- 
laration, and  which  said  George  G.  Yeager  and  M.  E.  Yea- 
ger, as  joint  plaintiffs,  complained  was  damaged  by  raising 
the  grade  of  the  street  adjoining  thereto  in  said  town  in 
the  manner  set  forth  in  the  declaration.  The  contention  of 
the  defendant  is  that  this  was  a  misjoinder  of  plaintiffs, 
and  the  first  question  for  consideration  is  whether  this 
question  can  be  raised  by  demurrer,  or  whether  it  should 
have  been  properly  raised   by  a  plea  in   abatement.     The 
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character  of  the  interests  owned  by  the  respective  parties 
is  averred  on  the  face  of  the  declaration.  When  such  is 
the  case,  we  find  the  law,  as  to  the  manner  in  which  the 
question  may  be  raised,  stated  in  1  Chit.  PI.  p.  75,  as  fol- 
lows :  "If,  however,  too  many  persons  be  made  co-plain* 
tiffs,  the  objection,  if  it  appear  on  the  record,  may  be 
taken  advantage  of  either  by  demurrer,  in  arrest  of  judg- 
ment, or  by  writ  of  error."  The  same  author,  on  page  73 
of  same  volume,  says:  "When  two  or  more  persons  are 
jointly  entitled  to  have  a  joint  legal  interest  in  the  prop- 
erty affected,  they  must  in  general  join  in  the  action,  or 
the  defendant  may  plead  in  abatement,  and,  though  the 
interest  be  several,  yet  if  the  wrong  complained  of  cause 
an  entire  joint  damage,  the  parties  may  join  or  sever  in 
the  action;  but  as  the  courts  will  not  in  one  suit  take  cog- 
nizance of  distinct  and  separate  claims  of  different  persons, 
where  the  damage  as  well  as  the  interest  is  several,  each 
party  injured  must  in  that  case  sue  separately."  See  17 
Am.  &  Eng.  Enc.  Law,  p.  588,  where,  in  speaking  of  par- 
ties to  actions,  it  is  said :  "All  the  plaintiffs  must  have  an 
interest  in  the  subject-matter  of  the  action  and  in  obtain- 
ing the  relief  demanded,  and  therefore  two  or  more  plain- 
tiffs, having  distinct  causes  of  action,  may  no;  be  joined." 
Hogg,  in  his  valuable  work  on  Pleading  and  Forms  (page 
80,  §  48),  says,  under  the  heading  of  "Distinct  and  Sepa- 
rate claims  of  Different  Persons  in  One  Suit":  "As  to 
joinder  of  plaintiffs  in  actions  of  tort,  it  is  a  general  rule 
that,  if  they  have  a  joint  interest  in  the  property  affected, 
they  must  join  in  the  action  or  the  defendant  may  plead 
the  nonjoinder  in  abatement.  But  a  joint  tenant  or  ten- 
ant in  common  need  not  join  his  co-tenant  in  an  action  to 
recover  the  common  real  property  in  unlawful  entry  and 
detainer.  Each  has  a  right  to  the  whole  as  against  strang- 
ers and  wrongdoers.  But  if  the  action  concern  personal 
property,  they  must  join.  If  parties  have  several  and  dis- 
tinct interests,  they  might  sue  severally.  Courts  will  not 
take  cognizance  in  one  suit  of  distinct  and  separate 
claims  of  different  persons  where  the  damage,  as  well  as 
the  interest,  is  several,  and  hence*  each  party  injured  must 
sue  separately."  Ppon  this  question  see,  also,  1  Bart. 
Law  Prac.  §  80,  where  it  is  said  :  "The  failure  to  make  the 
proper  contracting  persons  parties  defendant  to  the   suit 


Digitized  by  CjOOQ IC 


Yeagrr  et  ah  ?\  Town  of  Fairmont.  268 

can  only  Ik*  taken  advantage  of  by  plea  in  abatement, 
save  where  it  appears  on  the  face  of  the  declaration;  but, 
if  there  be  a  misjoinder  or  nonjoinder  of  plaintiffs,  the  ob- 
jection may  be  made  upon  the  trial  and  upon  general  issue. 
If  the  omission  appear  in  the  pleadings,  advantage  of  it 
may  be  taken  by  demurrer,  motion  in  arrest  of  judgment, 
or  writ  of  error:  but,  if  it  only  be  disclosed  by  the  evi- 
dence, the  plaintiff  will  be  nonsuited."  We  find  the  law 
stated  in  1  Add.  Torts,  §  407,  under  the  heading  of  "Divis- 
ion of  Rights — Tenant  and  Reversioner"  :  uThe  actual  oc- 
cupier of  real  property  is  always  entitled  to  maintain  an 
action  for  unjustifiable  trespasses  thereon,  but  the  owner 
who  has  parted  with  the  possession  in  favor  of  a  tenant  or 
lessee  can  only  maintain  an  action  if  an  injury  is  done  to 
his  reversionary  estate.  If  a  house  or  land  is  occupied 
merely  by  the  servant  of  the  owner,  the  occupation  of  the 
servant  is  the  occupation  of  the  owner,  and  the  latter,  be- 
ing then  the  occupier  as  well  as  the  owner,  may  sue  for 
any  temporary  trespass  or  injury  rendering  his  occupation 
less  profitable  or  commodious;  but  where  the  land  has 
been  demised  to  a  lessee,  who  has  entered  thereon  and  is 
clothed  with  the  possessory  interest,  the  lessee,  and  not  the 
landlord,  is  the  proper  party  to  sue  for  a  trespass  on  the 
property,  unless  the  wrongful  act  complained  of  imports  a 
damage  to  the  reversionary  estate.  Where  the  injury  is  of 
a  permanent  nature,  and  deteriorates  the  marketable 
value  of  the  property,  so  that,  if  the  landlord  or  rever- 
sioner were  to  sell  it,  it  would  fetch  less  money  in  the  mar- 
ket, there  is  a  damage  to  the  reversionary  estate,  in  re- 
spect of  which  the  reversioner  may  maintain  an  action." 

Now,  when  we  look  to  the  declaration,  it  is  apparent  the 
gravamen  of  this  action  consists  in  the  alleged  injury  to 
the  storehouse  therein  described.  It  is  alleged  that  the 
plaintiff  George  G.  Yeager  was,  and  still  is,  the  owner  in 
fee  simple,  and  the  plaintiff  M.  E.  Yeager  was  the  -owner 
and  possessor  of  a  life  estate,  in  the  lot  or  parcel  of  ground 
therein  described  upon  which  said  storehouse  is  situated, 
and  that  the  damage*  complained  of  was  occasioned  by  rais- 
ing tin*  grade  of  the  streets  adjoining  said  lot  twenty-eight 
inches  higher  than  the  floor  of  said  storehouse,  thereby  ob- 
structing the  free  ingress  and  egress  of  said  plaintiffs  and 
their  customers  and  patrons  in  their  said  business  to  and 
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from  said  storehouse,  and  thereby  musing  the  water  and 
snow  falling  upon  and  accumulating  upon  said  adjoining 
streets  to  drain  and  accumulate  and  stand  in  front  of  and 
around  said  plaintiff's7  said  storehouse,  and  to  fall  into  and 
upon  the  floor  of  the  plaintiffs'  said  store,  and  into  the  cel- 
lar of  the  same ;  that  by  reason  of  said  change  of  grade,  and 
the  drainage  of  water  upon  the  plaintiffs'  said  lot,  the 
foundations  and  wall  of  said  house  became  dampened  and 
weakened  so  as  to  injure  permanently  the  same,  and  to 
render  said  house,  as  well  as  said  lot,  unhealthy  and  unfit 
for  use  for  the  purposes  and  business  mentioned  in  the 
declaration. 

It  will  be  perceived  that  this  declaration  claims  dam- 
ages for  three  different  and  distinct  causes  of  action,  to 
wit:  Injury  to  the  life  estate,  of  which  M.  K.  Yeager  is 
alleged  to  have  been  the  owner  and  possessor;  the  injury 
to  the  fee  simple,  by  which  is  evidently  meant  the  re- 
mainder or  reversion  to  which  George  G.  Yeager  was 
entitled;  and  the4  injury  to  the  joint  mercantile  business 
in  which  said  plaintiffs  were  engaged  in  said  storehouse. 
If  it  was  proper  to  combine  all  three  of  these  causes  of 
action,  it  is  difficult  to  determine  in  what  manner  the  dam- 
ages recovered  should  be  apportioned  among  them.  If  the 
suit  was  in  equity,  the  value  of  the  life  estate  might  be 
ascertained,  and  yvt  it  would  be  difficult  to  say  what  por- 
tion of  the  damages  should  be  awarded  the  life  tenant  and 
what  portion  to  the  remainder-man,  and  equally  difficult 
to  ascertain  what  portion  the  plaintiffs  were  entitled  to 
jointly  by  reason  of  the  injury  to  their  mercantile  business. 
A  case  involving  several  questions  similar  to  the  one  under 
consideration  was  recently  decided  by  this  (1ourt,  and  will 
be  found  in  42  W.  Va.  300  (2<)  S.  K.  2(H)).  I  refer  to  the 
case  of  Jordan  v.  Citi/  of  Hen  mood  (decided  November  18, 
1896),  in  which  it  was  held  "that  a  city  is  not  liable  for 
damages  to  a  lot  owner  because  change  of  grade  of 
a  street  prevents  surface  water  of  a  lot  from  flow- 
ing off.  It  is  not  different  even  if  the  surface  wa- 
ter is,  by  reason  of  such  change  of  grade,  increased 
in  quantity  upon  the  lot,  if  not  cast  in  a  mass  or  body 
upon  the  premises.  Nor  is  a  city  liable  for  mere  sur- 
face water  flowing  from  the  street  upon  an  adjoin- 
ing  lot."     And    it    was   further   held   in   said   case  that, 
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"where  a  tort  upon  realty  affects  both  the  estate  of  a  ten- 
ant and  that  of  a  reversioner  or  remainder-man,  each  may 
sue  separately,  and,  as  the  damages  are  apportionable, 
each  recovers  damages  to  cover  the  injury  done  to  his  es- 
tate. Neither  can  recover  damages  covering  the  entire 
injury  to  both  estates."  In  that  case  a  party  entitled  to 
the  reversion  or  remainder  was  plaintiff  in  the  suit,  while 
the  life  tenant  was  in  possession,  and  Brannon,  Judge,  in 
delivering  the  opinion  of  the  Court,  said  :  "Another  ques- 
tion is  whether  the  verdict  should  be  set  aside  because  it 
appears  that  the  plaintiff  recovered  as  for  the  entire  dam- 
age to  the  premises  instead  of  only  for  damage  to  her  re- 
mainder. The  declaration  counted  only  on  damage  to  the 
reversion,  and  we  do  not  know  how  the  jury  reached  the 
sum  it  did  reach.  We  do  not  know  whether  it  deducted 
for  the  life  estate  of  Mrs.  Clark,  then  in  possession;  but, 
as  there  is  no  evidence  of  any  discrimination,  it  may  be 
said  to  cover  the  entire  estate  for  life  and  in  remainder. 
If  there  be  a  tenant  for  years  or  life  in  actual  possession, 
he  can  sue  for  any  trespass  affecting  his  immediate  resi- 
dential interest,  and  the  reversioner  or  remainder-man,  if 
the  act  does  a  permanent  injury  to  the  inheritance,  may 
sue  as  to  that.  *  *  *  The  particular  tenant  recovers  for 
damage  only  to  present  enjoyment,  covering  his  entire 
term  if  it  affects  the  entire  term,  and  the  remainder-man 
or  reversioner  only  for  damage  to  the  remainder  or  re- 
version." 

Returning  again  to  the  question  of  the  liability  of  the 
corporation  by  reason  of  raising  the  grade  of  the  streets, 
we  find  that  Elliott,  Roads  <fc  S.  p.  886,  says:  "The  gen- 
eral rule  is  well  established  that  a  municipal  corporation 
is  not  liable  for  consequential  damages  necessarily  caused 
in  grading  a  street,  unless  the  corporation  is  made  liable 
by  the  constitution  or  by  some  provision  in  its  charter  or 
of  the  statutes  of  the  state."  On  this  same  question,  2 
Dill.  Mun.  Corp.  §  089,  in  speaking  of  .the  change  of  grade 
in  streets,  says :  "In  connection  with  the  principle  just 
mentioned,  that  there  is  no  implied  or  common-law  lia- 
bility for  doing  with  proper  care  an  act  which  is  either  di- 
rected or  authorized  by  a  valid  statute,  may  be  noticed 
the  power  of  municipal  corporations  to  grade  and  to  change 
established  the  grade  or  level   of  their  streets,  though  the 
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exercise  of  the  power  may  bo  injurious  to  the  adjoining 
property  owners."  And  in  section  990  the  same  author  says : 
"Accordingly  the  courts  by  numerous  decisions,  in  most  of 
the  states,  have  settled  the  doctrine  that  municipal  corpora- 
tions acting  under  authority  conferred  by  the  legislature 
to  make  and  repair,  or  to  grade,  level  and  improve,  streets, 
if  they  keep  within  the  limits  of  the  streets,  and  do  not 
trespass  on  or  invade  private  property,  and  exercise  rea- 
sonable care  and  skill  in  the  performance  of  the  work 
resolved  upon,  are  not  answerable  to  the  adjoining  owner 
whose  lands  are  not  actually  taken,  trespassed  upon,  or 
invaded  for  consequential  damages  to  his  premises,  unless 
there  is  a  provision  in  the  constitution  of  the  state,  in  the 
charter  of  the  corporation,  or  in  some  statute  creating  the 
liability.  There  is  no  such  implied  or  common-law  liability, 
even  though  in  grading  and  leveling  the  street  a  portion  of 
the  adjoining  lot,  in  consequence  of  the  removal  of  its 
natural  support,  falls  into  the  highway."  "And  the  same 
principle  applies,  and  the  like  freedom  from  implied  lia- 
bility exists,  if  the  street  bo  embanked  or  raised  in  reducing 
it  to  the  grade  line,  so  as  to  cut  off  or  render  difficult  the 
access  to  the  adjacent  property.  And  this  is  so  although 
the  grade  of  the  street  has  been  before  established  and  the 
adjoining  property  owner  had  erected  buildings  or  made 
improvements  with  reference  to  such  grade."  This  states 
correctly  the  common-law  rule,  but  our  Constitution  pro- 
vides that  private  property  shall  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation.  Tlu1 
same  author,  in  section  1048,  says:  "If,  in  consequence 
of  filling  streets  and  cross  streets  to  the  established  grade 
line,  water  is  collected  in  ponds  or  pools  upon  the  adjoin- 
ing lots,  which  are  thus  brought  below  the  level  of  the 
streets,  the  corporation  is  not  liable  for  damages  thereby 
occasioned," — citing  numerous  authorities  in  support  of 
the  proposition.  In  the  case  at  bar  it  is  apparent  that 
there  are  three  distinct  causes  of  action  asserted  in  the 
declaration:  First,  the  claim  for  damage  to  the  remain- 
der-man or  reversioner;  second,  the  claim  for  damages  re- 
sulting from  injury  to  the  life  estate;  and,  third,  the  claim 
for  damage  inflicted  upon  the  joint  mercantile  business  of 
the  plaintiff's  by  the  action  of  the  defendant  in  raising  the 
grade  of  its  streets.     So  far  as  the  damage  complained  of 
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results  from  casting  surplus  water  on  this  lot  which  ad- 
joined the  street  by  reason  of  raising  the  grade  of  the 
street,  we  have  seen  that  no  action  accrues  to  the  plaintiffs 
if  such  grading  had  not  been  done  in  violation  of  the  char- 
ter of  said  town,  the  Constitution  of  the  State,  or  some 
statute  law ;  neither  does  any  action  accrue  to  the  plain- 
tiffs jointly  in  this  suit  from  the  fact  that  raising  the  grade 
makes  ingress  and  egress  to  and  from  said  storehouse  dif- 
ficult. For  these  reasons  my  conclusion  is  that  the  circuit 
court  erred  in  overruling  the  defendant's  demurrer  to  the 
plaintiffs'  declaration.  The  judgment  complained  of  is 
therefore  reversed,  the  verdict  set  aside  and,  this  Court 
proceeding  to  render  such  judgment  as  should  have  been 
rendered,  the  demurrer  is  sustained,  and  the  plaintiffs' 
suit  dismissed,  with  costs. 

Reversed. 


CHARLESTON. 

Gay  et  ah  v.  Lockripgk  et  ah 

Submitted  January  27,  1897— Decided  April  7,  1897. 

1.  Dower — Jtelettnc  of  Dower — Burden  of  Showing  Release. 

Where  a  widow's  dower  is  a  charge  on  a  certain  tract  of 
land,  the  burden  is  on  the  purchaser  of  the  whole  or  a  part 
thereof,  or  those  claiming  under  him,  to  show  that  such  pur- 
chase was  made  free  and  acquit  from  such  dower,     (p.  269.) 

2.  Commissioner's  nvAHwi—ExccptionH—AppvaL 

When  an  exception  to  a  commissioner1*  report  is  based  on 
legal  grounds,  founded  on  the  pleading  and  exhibits  alone, 
such  report  will  be  taken  as  conclusive  as  to  any  finding  that 
might  be  affected  by  extraneous  evidence.  In  the  absence 
of  exception  on  this  ground,  it  will  be  presumed  that  such 
commissioner  had  before  him  sufficient  extraneous  evidence 
to  sustain  his  finding,     (p.  270.) 

Appeal  from  Circuit  Court,  Pocahontas  County. 

Suit  by  Levi   Gay  and  another  against  J.  B.   Lockridge 

and  others.     From  a  decree  against  her,   defendant  Lillie 

B.  Lockridge  appeals. 

Reversed* 
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L.  M.  McClintic,  for  appellant. 

W.  M.  &  J.  T.  McAllister,  for  appellee. 

Dent,  Judge  : 

Lillie  B.  Lockridge  appeals  from  a  decree  of  the  Circuit 
Court  of  Pocahontas  county  in  the  case  of  Levi  Oay  and 
J.  P.  Hawkins,  plaintiff's,  against  J.  B.  Lockridge  et  «/., 
and  assigns  for  error  the  holding  of  the  court  that  she  was 
not  entitled  to  dower  in  the  land  in  controversy.  The 
facts  are  as  follows:  James  T.  Lockridge,  the  husband  of 
appellant,  during  his  lifetime,  was  seised  in  fee  simple  of 
a  certain  one  thousand  four  hundred  and  thirty-four-acre 
tract  of  land,  which  was  sold  to  pay  liens  thereon  inferior 
to  the  appellant's  contingent  right  of  dower  therein,  in  the 
year  1885,  and  purchased  by  H.  M.  Lockridge.  Afterwards, 
in  the  year  1880,  James  T.  Lockridge  died,  and  the  dower 
of  appellant  in  said  tract  of  land  became  consumate.  In 
the  year  1888,  H.  M.  Lockridge  conveyed  one-third  of  said 
land  to  J.  T.  Lockridge  by  deed,  with  covenant  of  special 
warranty  in  which  appellant  did  not  join.  The  creditors 
of  J.  T.  Lockridge,  having  instituted  proceedings  to  sell 
said  third,  insist  that  the  appellant's  dower  should  be  in 
whole  imposed  on  the  remaining  two-thirds,  and  thus  re- 
lieve the  one-third  first  sold  for  their  benefit.  Thie  de- 
pends, at  least  to  some  extent,  on  the  understanding  with 
which  J.  T.  Lockridge  took  a  conveyance  of  the  third.  If 
it  was  agreed  that  it  should  remain  subject  to  its  fair  pro- 
portion of  the  dower,  it  must  do  so,  as  the  creditors  take 
only  the  estate  of  J.  T.  Lockridge  therein.  On  the  other 
hand,  if  J.  T.  Lockridge  purchased  the  land  free  from  said 
dower,  then  the  creditors  would  be  entitled  to  it  in  the 
same  condition.  The  dower  was  never  assigned  in  kind, 
nor  could  the  widow  have  it  so  assigned;  but,  under  the 
provisions  of  section  12,  chapter  05,  Code,  she  must  accept 
a  money  compensation  therefor,  which  remained  a  charge 
on  the  land.  In  this  respect  she  was  entirely  at  the  will 
of  the  owner.  He  may  sell  and  dispose  of  a  part  of  the 
land  without  her  consent,  for  a  full  compensation;  and,  as 
between  him  and  his  vendee,  the  remaining  portion  of  the 
land  becomes  first  liable  for  the  full  dower  charge.  Or  he 
may  sell  the  one-third  with  the  understanding  that  it  is  to 
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be  first  liable  for  its  fair  proportion  or  the  whole  of  the 
dower;  this  between  himself  and  his  vendee,  without  con- 
sulting the  dowress.  On  whom,  then,  is  the  burden  of 
proving  that  the  widow  lias  lost  her  right  to  charge  the 
land  with  her  dower?  Certainly  on  the  parties  who  assert 
it.  The  mere  fact  that  H.  M.  Lockridge  sold  one-third, 
and  retained  two,  is  not  evidence  that  the  sale  was  made 
free  from  the  dower  incumbrance  extending  to  the  whole; 
while  the  fact  that  the  appellant  did  not  join,  or  was  not 
asked  to  join,  in  the  deed,  is  presumptive  evidence  that 
the  sale  was  made  subject  to  the  incumbrance  to  the  extent 
of  the  sale,  and  that  the  purchaser  assumed  the  risk  thereof, 
and  there  is  no  proof  to  defeat  this  presumption.  The 
price  paid  for  the  land  is,  not  shown  to  have  been  a  full 
equivalent,  and  the  deed  is  with  special  warranty,  evi- 
dently evincing  the  intention  of  the  grantor  only  to  con- 
vey such  title  as  was  in  himself,  and  thus  limit  his  liability 
for  some  known  reason,  the  only  apparent  one  being  this 
dower  charge.  The  dower  already  being  a  charge  on  the 
land,  it  was  unnecessary  to  reserve  the  same  in  the  deed. 
Nor  was  there  any  writing  necessary  in  the  case  to  avoid 
the  statute  of  frauds;  but  a  simple  understanding  between 
the  vendor  and  vendee,  recognized  in  fixing  the  amount  of 
consideration,  was  all  that  was  required.  If  the  appellant 
had  joined  in  the  deed,  she  would  have  released  her  dower, 
and  that  she  did  not  tends  to  show  that  a  release  was  not 
intended  or  considered.  She  joined  in  the  deed  for  the 
two-thirds,  and  thus  relieved  it,  but  this  does  not  relieve 
the  other,  in  absence  of  intention  to  do  so.  It  seems 
therefore  apparent  that  the  prima  facie  case  is  with  the 
appellant,  and  the  creditors  have  failed  to  rebut  it. 

But,  in  addition  to  tins,  the  case  was  referred  to  a  com- 
missioner, and  he  reported  in  favor  of  appellants's  right  of 
dower.  The  creditors  excepted,  and  the  court  sustained 
the  exception.  Neither  the  commissioner's  report  nor  the 
evidence  on  which  it  is  founded  is  a  part  of  the  record. 
It  has  been  repeatedly  held  by  this  Court  that  a  Commis- 
sioners report  will  be  taken  as  conclusive  as  to  any  finding 
that  might  be  affected  by  extraneous  evidence,  when  the 
evidence  on  which  it  is  founded  is  not  made  a  part  of  the 
record,  the  court  presuming  that  the  evidence,  if  pro- 
duced, would  sustain  such  finding.      Thompson  v.  Catlett^ 
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24  W.  Va.  524;  Lynch  v.  Henry,  25  W.  Va.  416; 
Chapman  s  Adm'r  v.  McMillan,  27  W.  Va.  20.  The 
court  sustained  the  exception  to  the  commissioner's  re- 
port, it  is  true,  but  it  apparently  did  so  on  legal 
grounds,  without  regard  to  any  extraneous  evidence  that 
might  have  been  heard  by  the  commissioner.  In  the  case 
of  Chapman'' 8  Adm'r  v.  McMillan,  it  is  held,  in  substance, 
that,  where  the  evidence  is  not  returned  with  a  commis- 
sioner's report,  exceptions  taken  thereto  will  be  regarded 
as  made  for  errors  appearing  on  the  face  of  the  report,  and 
which  may  not  be  affected  by  extraneous  testimony.  Coun- 
sel intimate  in  argument  that  no  extraneous  testimony  was 
taken  with  regard  to  the  point  in  issue,  but,  as  this  does 
not  appear  in  the  record,  we  must  presume  that  the  com- 
missioner heard  such  extraneous  testimony  as  was  neces- 
sary to  sustain  his  finding.  So,  in  either  view  of  the  case, 
the  court  erred  in  sustaining  the  exception  to  the  commis- 
sioner's report  in  so  far  as  it  found  the  appellant  entitled 
to  dower  in  the  land,  and  for  this  reason  and  to  this  extent 
the  decree  is  reversed  and  cause  remanded. 


CHARLESTON- 
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McClaughkrtv  v.  Croft. 

(English,  President,  dlnscnliny). 

Submitted  January  23,  1897 — Decided  April  7,  1897. 

1.  Vendor's  Iaes— Enforcement   of   Lien — Prior  Lien* — Par- 

tics. 

In  a  suit  to  enforce  a  purchase-money  lien  reserved  in  a 
deed  conveying  legal  title,  with  only  covenant  of  general 
warranty,  it  is  not  necessary  to  make  prior  lienors,  holding 
liens  against  the  property,  parties,  nor  to  refer  the  case  to  as- 
certain such  liens,  unless  it  appear  that  the  vendor  is  insol- 
vent. Hut  if  the  plaintiff  in  his  bill  shows  such  liens,  and 
proposes  to  have  the  purchase  money  go  to  discharge  them, 
the  owners  of  such  prior  Liens  must  he  parties,     (p.  272.) 

2.  Vendor's  Lien — Enforcement  of  Lie*} — Prior  Liens — Refer- 

ence. 

In  a  suit  to  enforce  a  purchase-money  lien  reserved  in  a 
conveyance  containing  a  covenant  for  further  assurance,  and 
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one  of  general  warranty,  where  prior  liens  appear,  the  plain- 
tiff cannot  have  a  decree  for  his  debt  until  such  liens  be  re- 
moved. If  such  liens  appear  of  record  unreleased,and  be  not 
shown  discharged  or  barred,  the  vendor  is  entitled,  if  he  asks 
it,  to  a  reference  to  ascertain  whether  they  yet  exist,  (p.  274.) 

3.  Vendor's  IjiEX—JCnforcrittPnt  of  Lien— Deed  of  Trunt— De- 

cree— Parties. 

Though,  when  suit  was  brought  to  enforce  a  vendor's  lien, 
the  land  was  under  a  prior  lien  by  deed  of  trust,  making  the 
trustee  and  creditor  necessary  parties,  yet  where,  pending  it, 
the  trust  has  been  released  by  release,  revesting  legal  title  in 
the  owner,  decree  may  be.  made,  without  making  such  trustee 
and  creditor  parties,     (p.  275.) 

4.  Dkcree— Defective  Title— Prior  Lienx.      - 

Lf,  at  the  date  of  a  decree  selling  property  for  purchase 
money,  the  title,  though  defective,  because'  of  prior  lien  or 
otherwise,  has  become  clear  of  lien  and  good  to  the  pur- 
chaser, the  court  may  go  on  to  decree  to  enforce  the  contract, 
(p.  275.) 

5.  Statute  of  Limitations. 

Plea  of  the  statute  of  limitations  is  generally  personal  to 
the  party,  and  not  available  to  strangers;  but  privies  in  es- 
tate, as  heirs,  devisees,  vendees,  or  mortgagees  of  the  prop- 
erty, may  use  it  to  defend  their' property,     (p.  275.) 

(5.     Statute    of     Limitations  —  Judgment   Creditor  —  Living 
Debtor. 

Question:  Can  one  judgment  creditor  of  a  living  debtor 
plead  the  statute  of  limitations  against  another?     (p.  276.) 

Appeal  from  Circuit  Court,  Mercer  County. 
Bill  by  D.  W.  McClaugherty  against  D.  N.  Croft.     De- 
cree for  plaintiff',  and  defendant  appeals. 

lie  versed. 

W.  W.  McClaighehtv  and  D.  E.  Johnston,  for  appellant. 

S.  L.  Flourxoy,  for  appellee. 

Braxnon,  Judge: 

McClaugherty  brought  a  suit  in  chancery  against  Croft 
to  sell  one  undivided  fourth  in  a  town  lot,  to  pay  a  balance 
of  purchase  money,  for  which  a  lien  was  reserved  upon 
the  property  in  the  deed  conveying  it.  Croft  answered, 
setting  up  a  deed  of  trust  and  numerous  judgments  against 
McClaugherty,  as  prior  liens,  as  defense  to  the  suit,  and 
asking  that  the  lienors  be  made  parties,  and  that  the  money 
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in  his  hands  he  applied  to  discharge  them,  particularly  a 
judment  of  Straley  <fc  Co.  against  MeClaugherty.  The 
court  refused  to  require  the*  lienors  to  be  made  parties,  or 
to  ascertain  liens  by  reference,  and  decreed  the  debt  to 
MeClaugherty  without  making  provision  for  its  applica- 
tion on  any  lien,  and  directed  the  property  to  be  sold. 
Croft  appeals. 

This  is  not  a  case  to  sell  land  for  purchase  money  under 
an  executory  contract  not  carried  into  execution  by  con- 
veyance of  the  legal  title,  but  is  a  suit  to  sell  land  for  pur- 
chase money,  under  a  lien  reserved  in  a  conveyance,  and 
different  principles  apply  in  the  latter  case.  In  the  former 
a  court  will  not  compel  an  unwilling  purchaser  to  accept  a 
title,  unless  it  is  clear,  reasonably  free  from  adverse  claim 
or  incumbrance;  but  in  the  latter  the  contract  has  been 
executed  by  the  parties,  the  purchaser  has  agreed  to  take 
the  land  with  the  covenant  of  general  warranty,  thus 
agreeing  to  pay  unpaid  purchase  money,  and  to  risk  the 
solvency  of  the  warrantor  in  case  he  shall  lose  his  land. 
Our  cases  have  relaxed  this  rule  of  English  equity,  our 
rule  being  that  a  vendor  cannot  compel  payment  of  the 
purchase  money  if  the  title  be  shown  to  be  defective,  or  a 
suit  to  recover  or  subject  it  to  a  lien  be  pending,  or  a  suit 
be  threatened,  or  there  be  an  actual  incumbrance,  and  the 
vendor  be  insolvent.  I  understand  that  the  vendor's  in- 
solvency is  an  indispensable  element  to  enable  the  vendee 
to  resist  payment.  It  seems  unreasonable  to  compel  the 
purchaser  to  pay  out  the  money,  and  run  the  hazard  of  the 
vendor's  future  insolveney,  where  actual  liens  are  shown; 
but  if  the  purchaser  took  a  covenant  of  general  warranty, 
and  no  covenant  against  incumbrances  or  other  covenant, 
it  is  so.  Wamsley  v.  Stal /taker,  24  W.  Va.  214;  Neely  \\ 
7iV/^/.v,  20  W.  Va.  080;  hi n ports  v.  Itfnnon,20  W.  Va. 
487  (2  8.  E.  85) ;  Ileavner  v.  Morgan,  80  W.  Va.  345  (4  S. 
E.  400) ;  Faulkner  v.  Davis,  18  Urat.  000.  But  I  do  not 
think  this  case  is  governed  by  principles  announced  in 
those  cases.  In  the  Wamsley-tftahtaker  Case  it  would  ap- 
pear from  Judge  Greene's  language  "that  there  was  no 
showing  at  all  towards  the  insolvency  of  the  vendor,  or 
that  any  suit  was  brought  or  threatened  to  subject  the  land 
to  the  payment  of  the  judgments  set  up  by  the  defendant, 
nor  in  anv  single  fact  stated  in  the  bill  that  tended  in  anv 
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decree  to  show  that  there  was  the  least  probability  that 
any  suit  would  be  brought  to  subject  the  land  to  any  of 
the  judgments;  and  the  evidence  shows  that  there  was  not 
the  least  probability  of  it,  and  it  shows,  indeed,  that  it 
was  impossible  that  the  land  could  ever  be  subjected  to 
the  payment  of  any  of  the  judgments,  there  being  lands 
liable  to  be  first  subjected,  greatly  exceeding  the  value  of 
the  judgments."  How  different  this  present  case!  The 
defendant  alleged  that  his  purchased  land  was  in  danger 
to  answer  a  large  judgment  greater  than  the  money  in 
Croft's. hands,  which  the  plaintiff's  bill  admitted  to  be  un- 
paid. Plaintiff's  bill  admitted  this  large  judgment,  and 
stated  that  the  plaintiff  himself  desired  the  purchase  money 
due  from  Croft  to  be  paid  for  the  very  purpose  of  satisfy- 
ing the  large  judgment  which  the  bill  specified  as  existing 
as  a  lien  thereon,  thereby  virtually  saying  that. the  plain- 
tiff had  no  other  lands,  or  indeed  any  property  or  estate  to 
discharge  that  very  considerable  judgment.  Otherwise, 
why  the  necessity  of  calling  upon  the  defendant  for  its 
payment?  There  was  no  affirmative  charge  of  insolvency, 
it  is  true,  in  the  bill ;  but  we  may  say,  by  strong  implica- 
tion, that  the  defendant  was  not  unquestionably,  as  in  the 
Wamnley  Case,  able  otherwise  than  through  this  debt  to 
discharge  that  judgment.  And,  as  the  bill  itself  asked  the 
payment  of  this  debt  by  Croft  to  go  on  that  judgment,  it 
showed  an  interest  in  the  judgment  creditor,  calling  upon 
the  plaintiff  to  bring  him  before  the  court,  in  order  that 
the  proper  amount  due  might  be  judicially  fixed,  to  the 
safety  of  the  defendant,  and  in  order  that  the  money 
might  be  paid  into  his  hands.  Without  his  presence,  how 
could  the  court  do  this?  *  How  could  the  proposition  of  the 
bill  to  pay  this  judgment  be  carried  out  without  his  pres- 
ence? Instead  of  bringing  him  before  the  court,  and  de- 
creeing the  proper  amount  into  his  pocket  in  discharge  of 
that  judgment,  the  court  decreed  it  into  the  pocket  of  the 
plaintiff,  without  provision  for  its  discharge:  and  we  think 
that  the  court  ought  to  have  made  him  a  party.  We  think, 
under  the  covenant  of  general  warranty,  that  should  have 
been  done,  under  the  particular  circumstances  shown  by  the 
bill  in  this  case.  We  do  not  intend  to  impugn  the  cases 
cited  above  at  all.  We  only  say  that  we  think  this  present 
case,  on  the  showing  made  by  the  bill,  called  for  the  pres- 
ence of  this  creditor. 
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But  there  is  another  important  feature  in  this  ease.  The 
deed  contains  a  covenant  for  further  assurance,  and  it 
bound  the  vendor  to  a  conveyance  free  of  incumbrance, 
and  he  cannot  enforce  payment  of  purchase  money  with- 
out clearing  up  incumbrances.  Code  1891,  c.  72,  s.  18; 
Kawle,  row  §§  104,  105;  19  Am.  &  Eng.  Enc.  Law,  984;  2 
Minor,  Inst.  721.  It  requires  the  removal  of  judgments. 
2  Lomax,  Dig.  272.  Certainly,  the  removal  of  incumbrance 
is  a  thing  necessary  to  assure  and  make  good  the  property 
sold.  Rawle,  Cov.  §  98,  says  that  the  importance  of  this 
covenant  to  the  purchaser  can  hardly  b:>  over-stated.  The 
remedy,  indeed,  by  action  at  law  for  damages,  is  one  sel- 
dom sought,  and  the  reported  cases  are  few;  but,  what- 
ever may  be  the  doubt  of  a  purchaser's  right  to  the  specific 
enforcement  by  a  court  of  equity  of  the  other  covenants 
for  title,  there  is  little  or  none  with  respect  to  that  for  fur- 
ther assurance.  And  equity  will  entertain  a  suit  to  spe- 
cifically enforce  this  covenant.  Xelxon  v.  Hanrood,  3  Call, 
842.  Kawle  (in  section  02)  says:  kkAs  to  the  covenant 
for  further  assurance,  the  rule  is  somewhat  different.  It 
is  not  a  mere  allegation  that  the  title  is  good;  that  there 
is  no  incumbrance:  not  a  mere  promise  to  respond  in  dam- 
ages. It  is  a  specific  undertaking  to  execute  such  particu- 
lar deed  or  deeds  as  may  be  necessary  for  the  better  and 
further  assurance  of  title  to  the  purchaser.  If  performed, 
it  may  make  a  doubtful  title  marketable.  If  unperformed, 
who  can  measure  the  damages  to  be  recovered  at  law? 
Who  can  measure  by  money  the  difference  between  the 
value  of  a  good  title  to  keep,  and  yet  not  good  to  sell? 
Hence,  it  will  be  found  that,  from  an  early  day,  courts  of 
equity  have  enforced  the  specific  performance  of  covenants 
for  further  assurance/'  This  covenant  ought  to  be  given 
as  much  force  as  the  special  provision  in  the  bond  for  pur- 
chase money,  in  addition  to  general  warranty,  was  given 
by  Judge  Allen  in  JWrx  v.  liamvtt^  12  Grat.  417.  Here 
it  is  in  the  deed  itself. 

I  do.  not  concede  the  idea  that  it  is  consistent  with 
proper  practice  to  provide  for  the  application  of  the  money 
to  liens  by  later  decree.  If  the  creditor  ought  to  be  a  party, 
or  a  reference  is  necessary,  it  ought  to  be  before  decree, 
because  the  decree  ought  to  ^w  the  amount  due  him  so  as 
to  bind  him,  so  the  debtor  and  creditors   will  know   what 
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the  property  is  to  raise.  A  volume  of  cases  tell  us  that, 
where  this  is  necessary,  it  ought  to  be  before  a  decree  of 
sale.  In  this  case  the  answer  asked  the  removal  of  liens 
appearing  of  record,  some  surely  unpaid;  and  it  prayed 
that  the  purchase  money  yet  owing  be  applied  thereon,  and 
that  the  answer  be  taken  as  a  cross  bill,  and  all  relief 
proper  on  its  facts  be  decreed.  It  was  error  to  decree  that 
purchase  money  into  the  pockets  of  the  plaintiff,  instead 
of  making  Straley  &  Co.  parties,  and  applying  the  money 
to  the  discharge  of  their  debt.  Where  judgments  appear 
as  liens  under  a  covenant  of  further  assurance,  I  do  not  see 
how  the  plaintiff  can  avoid  making  their  owners  parties, 
unless  they  are  shown  to  be  paid,  or  appear  barred  by  lim- 
itation. Most  of  these  judgments  appear  barred,  and 
though  the  plea  of  limitations  is  generally  personal  to 
the  debtor,  and  cannot  be  used  by  a  stranger,  yet  I 
think  one  who  is  his  privy  in  estate,  as  an  heir  or  devisee, 
grantee,  or  mortgagee,  may  defend  his  property  with  such 
plea.  Werdeithauyh  v.  /iV/V/,  20  W.  Va.  588:  Shipley  v. 
Pev,  28  W.  Va.  487;  18  Am.  A:  Eng.  Enc.  Law,  710;  1 
Wood,  Lim.  §  41 ;  Busw.  Lim.  527.  All  these  judgments 
save  one  appeared  barred  and  paid,  and  for  that  reason  I 
see  no  error  in  not  making  their  owners  parties.  The 
judgment  of  JStraley  tfc  Co.  remained  unpaid.  I  do  not  see 
how  Croft  was  in  default. 

When  this  suit  was  brought,  the  property  was  subject  to 
a  prior  deed  of  trust,  making  it  necessary  that  the  trustee 
and  creditor  under  it  be  parties.  Turk  v.  Skllen,  38  W. 
Va.  404  (18  S.  E.  561 ).  But  pending  suit  a  formal  common- 
law  deed  of  release  by  trustee  and  creditor  was  made  and 
recorded,  releasing  and  revesting  in  the  owner  the  legal 
title,  and  thus  removing  the  lien.  This  rendered  their 
presence  as  parties  unnecessary.  Such  would,  I  think,  be 
the  effect  also  of  a  statutory  recorded  release,  under  sec- 
tion 4.  chapter  76,  Code  181)1.  Though  a  title  be  defective 
at  the  commencement  of  a  suit,  yet  if,  pending  it,  it  be- 
come free  of  lien,  or  clear,  so  as  to  be  good  to  the  pur- 
chaser, the  court  may  go  on  to  decree,  ('ore  v.  Wlgner, 
32  W.  Va.  277  (9  S.E.  36);  Peer*  v.  Harnett,  12  Unit. 
410.  For  this  reason  there  was  no  need  of  an  amended 
bill.  There  is  no  error  in  closing  or  reading  the  deposi- 
tions of  plaintiff.  Defendant  had  ample  opportunity  for 
cross-examination. 
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I  do  not  now  say  whether  one  judgment  lienor  can  plead 
the  statute  against  other  lienors  of  a  common  living  debtor. 
It  is  not  necessary  to  say  here  how  this  is.  He  is  a  general 
lienor,  while  a  mortgagee  is  a  lienor  on  that  particular  prop- 
erty. It  was  left  open  in  the  opinion  in  Woody a rd  v. 
Paisley,  14  W.  Va.  211,  and  in  Lee  v.  Feamster,  21*  W.  Va. 
Ill,  and  Cot  wad  v.  Buck,  Id.  411. 

English,  President  (dissent  'my) : 

This  was  a  suit  in  equity  brought  in  the  Circuit  Court  of 
Mercer  county  by  D.  W.  McClaugherty  against  D.  N. 
Croft.  The  bill  alleges:  That  the  plaintiff  sold  to  the 
defendant  one-fourth  of  what  is  known  as  the  "Hideout 
Property,"  consisting  of  a  house  and  lot  on  Bland  street, 
in  the  city  of  Bluefield,  Mercer  County,  \X.  Va.,  for  the 
sum  of  one  thousand  dollars.  That  the  defendant  paid 
three  hundred  dollars  in  cash  at  the  time  of  the  purchase, 
and  assumed  a  small  balance  of  purchase  money  against 
said  property,  and  executed  two  bonds  to  plaintiff  for  the 
remaining  part  of  the  purchase  money,  one  of  which  was 
due  on  the  1st  day  of  October,  1898,  and  the  other  would 
be  due  on  the  1st  day  of  April,  1894,  the  1898  bond  being 
for  the  sum  of  two  hundred  and  eighty  four  dollars  and 
thirty-eight  cents,  and  the  1894  bond  for  the  sum  of 
three  hundred  and  thirty-three  dollars,  copies  of  which 
bonds  were  filed  and  exhibited  as  part  of  the  plain- 
tiff's bill.  That  at  the  time  of  the  purchase  the 
plaintiff  executed  to  the  defendant  a  deed  reserving  a  ven- 
dor's lien  on  the  property  for  the  remaining  part  of  the 
purchase  money  (as  evidenced  by  the  bonds  above  referred 
to),  a  certified  copy  of  which  deed  was  also  exhibited  and 
made  part  of  the  plaintiff's  bill.  That  at  the  time  he  sold 
this  property  to  the  defendant  there  were  two  judgments 
docketed  against  him  on  the  judgment  lien  docket  in  the 
clerk's  office  of  the  county  court  of  Mercer  county,  which 
had  not  been  paid  or  payment  provided  for,  one  of  which 
was  in  favor  of  Straley  A:  Co.,  for  the  sum  of  nine  hundred 
and  sixty-six  dollars  and  sixty-nine  cents,  and  twenty- 
one  dollars  and  fifty-live  cents  costs,  the  other  in  favor 
of  \V.  II.  Hoge  for  the  sum  of  five  hundred  and 
forty-six    dollars     and    seven    cents,    and    fourteen   dol- 
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lars  costs,  both  obtained  on  the  12th  day  of  Jan- 
uary, 1893.  That,  to  procure  money  to  pay  the  last- 
named  judgment,  plaintiff  sold  the  bonds  above  mentioned 
to  J.  H.  McClaugherty,  and  with  the  proceeds  paid  said 
judgment,  after  which  he  purchased  said  bonds  from  J.  H. 
.  McClaugherty,  and  they  are  now  for  plaintiff's  benefit,  as 
is  shown  by  the  indorsements  thereon.  The  plaintiff  fur- 
ther says  that  he  is  anxious  to  collect  said  bonds,  and 
wishes  to  have  the  proceeds  applied  to  the  payment  of  the 
first  above  referred  to  judgment,  and  he  prays  that  said 
property  may  be  sold  to  pay  off  his  vendor's  lien  thereon, 
and  to  apply  the  sum  arising  therefrom  to  the  payment  of 
the  above-mentioned  judgment,  and  for  general  relief. 

The  defendant,  D.  N.  Croft,  demurred  to  the  plaintiff's 
bill,  and  also  filed  his  answer,  in  which  he  states,  among 
other  things :  That  on  the  29th  day  of  April,  1889,  Joseph 
L  Doran  and  wife,  by  deed  of  that  date,  conveyed  to  one 
W.  A.  Hideout  the  lot  in  controversy  in  this  suit ;  and 
that  the  said  Rideout,  to  secure  certain  deferred  payments 
of  the  purchase  money  therefor,  executed  to  one  William 
(t.  McDowell,  trustee,  a  deed  of  trust  on  said  property  (the 
wife  of  said  Rideout  joining  in  said  trust  deed),  which 
trust  deed  bears  date  the  19th  day  of  April,  1889,  and  is 
duly  recorded.  That  said  W.  A.  Rideout  and  wife  after- 
wards sold  said  property  to  John  K.  Peck  <fc  Co.,  and  that 
a  part  of  the  consideration  of  said  purchase  of  said  parties 
from  said  Rideout  was  the  assumption  by  said  parties  of  said 
trust  deed  of  said  Rideout  and  wife  above  set  forth.  That 
afterwards  the  said  John  K.  Peck  and  wife  conveyed  to  R. 
0.  McClaugherty,  N.  H.  McClaugherty,  and*  D.  W. 
McClaugherty  a  one-fourth  interest  in  said  property  to 
each,  being  the  three-fourths  undivided  interest  therein. 
Afterwards  the  said  John  K.  Peck  sold  his  undivided  one- 
fourth  interest  in  said  lot  to  R.  C.  McClaugherty,  the  said 
R.  C.  McClaugherty  in  said  purchase  from  said  Peck 
assuming  said  Peck's  part  of  said  trust  deed,  and  that 
afterwards  said  1).  W.  McClaugherty  sold  his  undivided 
one-fourth  interest  in  said  lot  to  the  defendant,  and  that 
the  amount  assumed  by  defendant  is  shown  in  the  deed  to 
him,  and  is  part  of  the  purchase  money  so  recited  to  be 
paid  by  said  W.  A.  Rideout  to  Joseph  1.  Doran,  which  is 
secured  by  said  deed  of  trust  of  said  Rideout  and  wife: 
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and  that,  wlien  the  defendant  purchased  said  interest  from 
plaintiff,  the  plaintiff',  in  pursuance  of  his  agreement,  con- 
veyed the  same  to  him  with  covenants  of  general  warranty 
of  title  to  said  interest.  That  the  said  trust  deed  so  exe- 
cuted by  said  W.  A.  Hideout  and  wife  on  said  lot  has  never 
been  paid  off'  and  discharged,  and  that  said  Joseph  I. . 
Doran  and  the  trustee  in  said  deed  of  trust  are  necessary 
parties  to  this  cause,  and  should  be  made  such  for  a  full 
determination  of  the  matters  in  the  cause;  and  that  the 
said  N.  II.  Me(1laugherty,  K.  (\  Mcrlaugherty,  and  John 
K.  Peck,  and  their  respective  wives,  should  be  made  par- 
ties to  the  cause,  and  that  said  \V.  A.  Hideout  is  a  neces- 
sary party  to  the  cause.  He  then  sets  out  a  number  of 
judgments  rendered  at  different  dates,  in  favor  of  different 
parties,  which  appear  on  the  judgment  lien  docket, 
which  judgments  he  alleges  were  on  said  judgment  lien 
docket  before  the  execution  of  said  deed  from  plaintiff  to 
defendant  for  said  interest  in  said  lot  or  property,  and  all 
of  said  judgments  were  on  said  judgment  lien  docket  at 
the  time  of  the  maturity  of  the  bond  or  note  sued  on  in 
this  cause,  and  are  still  on  said  docket,  and  so  far  as  the 
records  of  said  office  of  said  clerk  show,  and  so  far  as  de- 
fendant knows,  none  of  said  judgments  have  ever  been 
satisfied,  in  whole  or  in  part.  Said  defendant  further  says 
that  he  offered  on  the  14th  of  November,  1898,  to  pay  off 
the  bond  then  due,  if  he  was  in  some  way  secured  and 
made  harmless  of  said  liens,  but  this  proposition  was  de- 
clined. He  says,  further,  that  he  is  aide,  willing,  and 
ready  to  pay  off  said  bonds,  but  cannot  do  so  on  account  of 
said  liens,  and  that  he  brings  into  court  and  tenders  the 
amount  of  the  said  bonds  so  sued  on  in  payment  of  said 
bonds,  upon  the  condition  that  the  said  plaintiff  be  first 
required  to  pay  off  and  discharge  the  balance  of  said  liens 
against  said  interest  in  said  property,  and  that  said  plain- 
tiff* do  first  do  same,  and  he  prays  that  plaintiff  be  required 
to  so  do;  that  he  ought  not  to  be  required  to  pay  any  of 
the  purchase  money  until  all  of  said  liens  are  satisfied,  and 
he  prays  that  a  decree  be  entered  compelling  plaintiff  to 
pay  off'  all  of  said  liens,  or  so  much  thereof  that  the 
amount  of  said  bonds  will  discharge  the  balance  of  said 
liens,  and  save  defendant  harmless  in  the  payment  of  said 
liens  or  said  bonds,  and  that  he  be  not  required  to  pay  the 
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costs  of  the  suit,  that  his  answer  be  taken  and  treated  as  a 
cross  bill  against  the  plaintiff,  etc. 

The  plaintiff  filed  a  special  replication,  putting  in  issue 
the  allegations  therein  contained  in  the  nature  of  a  cross 
bill,  which  sets  up  affirmative  matter  or  asks  for  affirma- 
tive relief.  Depositions  were  taken  in  the  cause,  which 
were  excepted  to  on  the  ground  of  want  of  sufficient  notice, 
and  on  the  28th  day  of  May,  1895,  the  cause  was  finally 
heard,  the  exceptions  to  the  depositions  were  overruled, 
and  the  court,  being  of  opinion  that  the  plaintiff  was  en- 
titled to  the  relief  prayed  for,  proceeded  to  enforce  the 
vendor's  lien  against  the  interest  in  said  lot  sold  by  plain- 
tiff to  D.  N.  Croft,  ascertained  the  amount  of  said  lien  to 
be  six  hundred  and  ninety-seven  dollars  and  thirty-three 
cents  decreed  against  the  defendant  for  that  amount,  with 
interest  from  the  date  of  the  decree,  and  directed  that  un- 
less said  amount,  with  interest  and  costs,  was  paid  in 
twenty  days,  a  special  commissioner  therein  appointed 
should  advertise  and  sell  said  interest  in  the  lot  aforesaid 
in  the  manner  and  upon  the  terms  therein  prescribed;  and 
from  this  decree  the  defendant  D.  N.  Croft  obtained  this 
appeal. 

The  first  assignment  of  error  relied  on  by  the  appellant 
is  as  to  the  action  of  the  court  in  refusing  to  dismiss  the 
plaintiff's  bill  on  motion  for  the  want  of  a  proper  order  of 
publication  in  said  cause,  and  upon  the  further  ground  of 
variance  between  the  purposes  of  the  suit  as  set  out  in  the 
order  of  publication  filed  with  the  bill  of  plaintiff  and  the 
purposes  set  out  in  the  bill.  Referring  to  the  order  of 
publication,  it  appears  that  the  object  of  the  suit  therein 
set  forth  is  to  enforce  a  vendor's  lien  in  favor  of  the  plain- 
tiff, I).  W.  McClaugherty,  against  the  defendant,  I).  N. 
Croft,  reserved  on  an  undivided  one-fourth  interest  in  a 
house  and  lot  situated  in  the  city  of  Bluefield,  Mercer 
county,  W.  Va.,  known  as  the  "Hideout  Property,"  which 
vendor's  lien  amounted  to  about  the  sum  of  six  hundred 
and  sixty-five  dollars  and  for  general  relief.  This  assign- 
ment of  error  does  not  appear  to  be  relied  on  by  the  appel- 
lant in  his  brief,  and,  so  far  as  we  can  see,  there  appears 
to  be  no  defect  in  the  order  of  publication,  and  it  is  pre- 
sumed to  have  been  waived. 
The  next  point  of  error  assigned  and  relied  upon  is  the 
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action  of  the  court  in  overruling  the  defendant's  demurrer 
to  the  plaintiff's  lull.  As  a  ground  of  demurrer,  it  is  sug- 
gested that  in  the  purchase  of  the  Rideout  property,  as 
appears  from  the  allegations  of  the  bill,  the  defendant  as- 
sumed a  small  balance  of  purchase  money  against  said 
property,  but  that  the  bill  does  not  state  to  whom,  and  the 
party  to  whom  this  was  to  have  been  paid  should  have 
been  made  a  party  defendant  to  the  cause.  It  does,  how- 
ever, appear  from  other  portions  of  the  record  that  said 
purchase  money  was  due  to  Joseph  I.  Doran,  and  that  the 
said  property  was  conveyed  to  William  (t.  McDowell, 
trustee,  to  secure  the  payment  of  the  same;  and  it  further 
appears  that  on  the  28th  day  of  March,  1895,  a  deed  re- 
leasing said  trust  was  executed  and  acknowledged  by  Wil- 
liam G.  McDowell,  trustee,  and  Joseph  I.  Doran,  in  which 
they  acknowledged  the  payment  of  the  entire  debt  secured 
by  said  deed  of  trust,  which  release  was  duly  recorded  in 
the  county  court  clerk's  office  of  Mercer  county  on  the  3rd 
day  of  May,  1895,  and  the  decree  complained  of  in  this 
cause  was  not  entered  until  the  28th  day  of  May,  1895. 
In  the  case  of  Core  v.  \VUj>ut\  112  W.  Va.  278  (9  S.  E.  36) 
(second  point  of  syllabus),  this  being  a  suit  to  enforce  the 
payment  of  purchase  money  under  an  executory  contract, 
it  was  held  that  if  at  the  date  of  the  decree  of  sale  the 
title,  though  originally  defective,  has  become  good  by  rea- 
son of  the  purchaser's  possession  under  the  statute  of  limi- 
tations, the  court  may  go  on  to  enforce  the  contract.  In 
the  case  under  consideration,  the  trust  lien  to  secure  said 
purchase  money  having  been  released  before  the  decree 
complained  of  was  rendered,  there  was  no  need  of  amend- 
ing the  bill  by  making  Doran  and  McDowell  parties.  It 
is,  however,  claimed  that  the  plaintiff  should  have  been 
compelled  to  amend  his  bill  by  making  all  the  lien  credit- 
ors of  the  plaintiff  parties  to  the  suit.  Was  this  necessary? 
It  is  contended  that  the  members  of  the  firm  of  Straley  & 
Co.  were  necessary  parties  to  the  suit,  for  the  reason  that 
they  had  a  considerable  judgment  against  the  plaintiff, 
D.  W.  McClaugherty,  and  it  was  error  to  decree  a  sale  of 
the  property  without  making  them  parties  and  without 
providing  in  advance  for  the  payment  of  said  judgment. 
Now,  it  is  true  that  this  judgment  existed  against  the 
plaintiff,  and  was  docketed  before  the  plaintiff  sold  said 
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interest  in  said  lot  to  the  defendant ;  but  it  is  also  true 
that  the  defendant  had  notice  of  its  existence,  and  yet  he 
purchased  the  property,  paid  the  cash  payment  of  three 
hundred  dollars,  and  executed  his  notes  for  the  deferred 
payments  of  the  purchase  money,  and  accepted  a  deed  con 
taining  a  reservation  of  the  vendor's  lien  to  secure  the  de- 
ferred payments.  It  is  true  that  the  deed  from  I).  W.  Mc- 
Claugherty  and  wife  to  I).  N.  Croft  contains  a  covenant 
for  further  assurances  of  title,  the  effect  of  which  is  set 
forth  in  section  18  of  chapter  72 of  the  Code;  hut  nothing 
is  claimed  in  the  pleadings  by  reason  of  this  covenant,  the 
defendant  in  his  answer  making  no  reference  to  said  cove- 
nant and  claiming  nothing  by  reason  thereof.  It  in  no 
manner  appears  or  is  alleged  that  the  plaintiff  is  insolvent, 
or  that  he  is  not  the  owner  of  other  real  estate  than  that 
mentioned  in  the  bill.  A  vendor's  lien  is  different  from  a 
judginent  lien  in  this:  that  a  judgment  lien  bears  equally 
on  all  the  real  estate  of  the  defendant,  while  the  vendor's 
lien  only  rests  upon  the  particular  property  sold  by  the 
vendor.  The  mere  fact  of  the  existence  of  judgment  liens 
against  the  lands  of  a  vendor  will  not  prevent  him  from 
enforcing  his  vendor's  lien  against  a  purchaser  from  him, 
unless  it  affirmatively  appears  that  he  is  insolvent,  or  has 
no  other  lands  sufficient  to  satisfy  the  judgment  liens 
against  him.  If  it  were  otherwise,  a  vendor  seeking  to 
enforce  his  vendor's  lien  against  a  purchaser  would  be  com- 
pelled to  pay  off  all  judginent  liens  against  him  before  he 
could  collect  his  purchase  money,  although  he  may  have 
been  endeavoring  to  collect  it  for  the  express  purpose  of 
paying  off  such  liens.  So  in  the  case  of  Xceley  v.  Iluleys, 
26  W.  Va.  (586,  this  Court  held  that,  "in  a  suit  "to  enforce  a 
vendor's  lien,  it  is  not  error  to  decree  a  sale  of  land  on 
which  the  lien  for  the  purchase  money  is  reserved,  without 
other  lienors  being  made  parties,  and  the  amount  and  i>ri- 
orties  of  their  liens  settled"  ;  also  that,  uin  a  suit  to  enforce 
a  vendor's  lien,  the  defendant  filed  an  answer  averring 
there  were  many  judgment  liens  against  the  plaintiff's 
lands,  and  that  he  did  not  have  other  lands,  besides  the 
tract  sold  the  defendant,  sufficient  to  discharge  said  liens, 
but  did  not  aver  that  the  plaintiff  was  insolvent.  The 
court  did  not  err  in  refusing  to  set  aside  an  order  of  sale 
on  this  ground,  nor  in  refusing  to  send  the  cause  to  a  com- 
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missioner  to  inquire  into  the  matters  set  up  in  the  answer.'7 
So,  also,  iiu  the  case  of  Wamsley  v.  Stalnaker,  24  W.  Va. 
215  (third  point  of  syllabus),  where  the  same  was  lipid  in 
substance  as  was  subsequently  held  in  the  case  of  Core  v. 
Wigner,  supra.  See,  also,  the  case  of  Arnold  v.  Cobtinu 
32  W.  Va.  272  (9  S.  E.  21),  where  it  is  held  that,  "in  a  suit 
to  enforce  a  vendor's  lien  on  land,  it  is  not  error  to  decree 
a  sale  of  such  land  to  pay  said  lien,  without  making  other 
creditors  having  subsequent  liens  thereon  parties,  and  as- 
certaining the  amounts  and  priorities  of  their  debts.'' 
Snyder,  .Judge,  in  the  opinion  says:  "This  Court  has  re- 
peatedly decided  that,  in  a  suit  to  enforce  a  vendor's  lieu, 
it  is  not  error  to  decree  a  sale  of  the  land  on  which  such 
lien  exists  before  ascertaining  the  amounts  of  other  liens  on 
the  land  and  their  priorities,  because  in  such  suit  the  doe- 
trine  which  requires  all  the  lienors  in  ordinary  creditors 
suit  to  be  made  parties  does  not  apply."  From  these  au- 
thorities it  is  manifest  that  it  was  unnecessary  to  make 
those  holding  judgment  liens  against  the  lands  of  plaintiff 
parties  to  the  suit,  and  that  the  court  committed  no  error 
in  overruling  the  defendant's  demurrer,  and  th^  court  did 
not  err  in  refusing  to  require  the  plaintiff  to  amend  his 
bill  by  making  the  lien  creditors  of  the  plaintiff  parties. to 
the  suit. 

The  fifth  errror  assigned  and  relied  on  by  the  appellant 
is  as  to  the  action  of  the  court  in  overruling  the  motion  of 
the  appellant  to  quash  and  suppress  the  deposition  of  the 
plaintiff  taken  on  his  behalf,  and  in  not  sustaining  said 
motion  and  the  exception  of  appellant  to  said  depositions. 
Now,  it  appears  that  an  agreement  was  entered  into  in 
writing  between  the  plaintiff,  I).  \V.  McClaugherty,  and 
W.  W.  McClaugherty,  attorney  for  the  defendant,  I).  X. 
Croft,  that  in  the  chancery  suit  of  said  I).  W.  McClaugh- 
erty against  D.  N.  Croft,  the  depositions  then  being  taken 
on  behalf  of  the  plaintiff  were  to  be  left  open  until  a  fu- 
ture day,  to  be  agreed  upon  by  the  parties  thereto,  or 
until  they  could  get  together  and  finish  the  same;  and  that, 
after  the  same  were  finished,  then,  if  the  said  I).  X.  Croft 
desired  to  take  any  depositions  on  his  part,  he  should  have 
the  right  to  do  so,  and  that  the  hearing  of  the  cause  was 
not  to  be  objected  to  on  account  of  said  depositions  of  said 
plaintiff  and  those  on  behalf  of  said  I).  N,  Croft  not  having 
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been  taken  before  the  next  term  of  court  or  during  the 
term  of  the  court.  Now,  it  appears  from  the  deposition 
of  D.  W.  MeClaugherty  that  in  pursuance  of  this  agree- 
ment, he  requested  W.  W.  MeClaugherty,  at  least  a  half 
dozen  times  during  eight  days,  to  finish  up  the  depositions, 
part  of  which  time  he  was  doing  nothing,  and  each  time 
he  refused  directly  and  indirectly  to  finish  them;  and  the 
agreement  being  that  they  were  to  be  finished  before  that 
term  of  the  court,  said  witness  living  in  the  town  of 
Princeton,  where  the  deposition  was  being  taken,  the  dep- 
osition was  subscribed  and  closed,  and  at  5  p.  in.  the  at- 
torney for  the  defendant  appeared  and  asked  to  proceed 
with  the  cross-examination  of  said  witness,  and  the  wit- 
ness refused  to  appear,  and  the  deposition  was  excepted  to 
by  defendant,  and  said  exceptions  were  overruled  by  the 
court,  and,  under  the  circumstances,  I  think  properly  over- 
ruled. The  fact  that  said  deposition  was  read  did  not  in 
any  manner  prejudice  the  defendant,  for  the  reason  that 
it  relates  exclusively  to  liens,  by  judgment  and  otherwise, 
created  against  the  plaintiff  prior  and  subsequent  to  the 
sale  of  said  real  estate  to  defendant,  all  of  which  were  re- 
leased before  the  date  of  the  decree  complained  of;  and  if 
the  defendant's  motion  had  prevailed,  and  said  depositions 
had  been  suppressed  and  excluded,  the  plaintiff  would  still 
have  been  entitled  to  the  decree  complained  of  for  these 
reasons.  My  opinion  is  that  the  decree  complained  of 
should  be  affirmed,  witli  costs  and  damages  to  the  appellee, 
and  I  cannot  concur  in  the  opinion   of  the  majority  of  the 

Court. 

Reversed. 


CHARLESTON.  |4S  m 

1  4S     8l| 

Newlon  et  al  r.  Wade  et  ah  ®  47f 

Submitted  January  SO,  181)7— Decided  April  7,  1897.         ~"  ^ 

165 
1.    Execution— Return  of  Execution. 

Point  7  of  the  syllabus  in  the  case  of  Findlcy  v.  Smith  42  \V. 
Va.  299,  is  approved,     (p.  285.) 
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2.  Kquity  Jurisdiction*— Judgment  of  JuHtice — Collateral  At- 

tack. 

A  judgment  of  a  justice  founded  on  a  sufficient  summons 
cannot  be  collaterally  attacked  in  equity  on  the  ground  alone 
that  the  cause  of  action  arose  in  another  county,  the  place  of 
the  defendant's  residence.  Such  question  is  purely  legal, 
and  does  not  give  equity  jurisdiction  to  review*  such  judg- 
ment,    (p.  28«.) 

3.  Judgment  Likns— /;/*/orccwwf  of  Lie  nn-~  Real  Estate. 

A  judgment  debtor's  real  estate  cannot  he  decreed  for  sale 
to  pay  the  judgment  liens  thereon  until  such  real  estate  has 
been  properly  ascertained,  and  it  appears  to  the  court  that 
the  rents  and  profits  thereof  will  not  satisfy  such  liens  within 
five  years,     (p.  287.) 

4.  Equity  Pleading— Annwer— Xew  Matter. 

Materia]  allegations  of  new  matter  in  an  answer  consti- 
tuting a  claim  for  affirmative  relief,  not  controverted  by  a 
special  reply  in  writing,  shall  for  the  purposes  of  the  suit  be 
taken  as  true,  and  no  proof  thereof  he  required.  Code,  c.  125, 
s.  M.     (p.  288.) 

Appeal  from  Circuit  Court,  Braxton  county. 

Bill  by  C.  K.  Newlon  and  another  against  L.  M.  Wade 
and  others.  Decree  for  plaintiff's,  and  defendant  Wade 
appeals. 


lie  rented. 


John  B.  Morrison,  for  appellant. 


Mollohan  &  McClintic  and  W.  E.  K.  Byrne,  for 
appellees. 

Dent,  Judge  : 

C.  K.  Newlon  filed  a  creditor's  bill  in  the  Circuit  Court 
of  Braxton  county  to  enforce  judgment  liens  against  the 
real  estate  of  L.  M.  Wade.  Such  proceedings  were  had 
that,  after  reference  and  report  of  commissioner,  a  certain 
house  and  lots  in  the  town  of  Sutton,  being  a  small  portion 
of  defendant's  property,  were  decreed  to  be  sold  to  pay 
various  liens  ascertained  against  the  same.  From  this  de- 
cree the  defendant  Wade  appeals,  and  the  errors  relied 
upon  by  him  are  contained  in  the  exceptions  to  the  com- 
missioner's report,  which  are  in  short  as  follows: 

1.  That  the  two  nominal  plaintiifs  in  the  suit,  Newlon 
and  Mansbach,  had  no  right  to  maintain  the  same,  for  the 
reason  that  the  executions  issued  on  their  judgments  had 
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not  remained  in  the  officer's  hands  sixty  days  before  he 
made  the  return  thereon  of  "No  property  found,"  and  that 
the  suit  was  therefore  prematurely  instituted.  This  ques- 
tion was  settled  contrary  to  the  appellant's  pretensions  in 
the  ease  of  Findley  v.  Smith,  42  W.  Va.  299  (26  8.  E.  370). 
This  would  not  prevent  the  debtor  showing  the  return  to 
have  been  made  falsely  and  collusively,  in  avoidance  of 
the  statute,  to  enable  the  plaintiff  to  institute  chancery 
proceedings  without  exhausting  the  debtor's  personal  es- 
tate. The  circuit  court  erred,  therefore,  in  sustaining  the 
demurrer  to  the  bill,  but  as  this  error  was  cured  by  the  final 
decree  in  favor  of  plaintiffs  it  is  not  ground  for  reversal. 
As  to  allowing  other  creditors  to  be  made  plaintiffs  and 
carry  on  the  suit,  there  was  no  error  committed.  Lewis  v. 
Lahlley,  39  W.  Va.  422  (19  8.  K.  378).  A  surety  who  has 
paid  a  debt,  for  which  he  is  bound  with  others,  is  entitled 
to  be  subrogated  to  all  the  rights  of  the  creditor  against 
either  the  principal  debtor  or  co-sureties,  to  the  extent  of 
their  liability.  Hawker  v.  Moore,  40  \\\  Va.  49  (20  8.  E. 
848) ;  McNeil  v.  Miller,  29  W.  Va.  480  (2  S.  E.  885).  This 
applies  to  the  demurrer  of  the  appellant  to  the  amended 
bill,  and  to  his  tenth  exception  to  the  commissioner's  re- 
port. 

2.  A  justice  of  the  peace  has  jurisdiction  throughout  his 
county  both  by  the  Constitution  and  statute,  and,  while 
he  is  required  to  reside  in  the  district  for  which  he  is 
elected,  he  is  authorized  to  hear  and  determine  cases  in 
other  districts  of  the  county.  This  applies  to  exception 
sixth. 

3.  The  seventh  ami  eleventh  exceptions,  being  as  to  in- 
sufficiency of  notice,  and  also  the  first  exception  as  to  the 
thirty-five  dollars  credit  on  C.  K.  Newlon's  judgment,  if 
not  waived  by  the  appellant,  may  be  properly  cured  in  the 
further  progress  of  the  cause,  as  it  will  for  other  reasons 
have  to  be  recommitted  to  the  same  or  another  commis- 
sioner. 

4.  The  various  objections  to  the  judgment  of  J.  P.  Cole 
are  not  well  taken.  The  appellant  does  not  deny  having 
been  duly  served  with  process  to  appear  before  Justice 
Oliver  in  the  county  of  Lewis.  But  his  objections  are 
that  the  process  was  served  by  a  special  constable.  This 
is  provided  for  under  section  30,  chapter  50,  Code.     That 
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the  return  does  not  show  that  it  was  served  in  Lewis 
county  :  This  is  a  presumption  of  law,  it  not  otherwise 
appearing.  That  the  cause  of  action  did  not  arise  in  Lewis 
county:  This  is  settled  by  the  justice's  judgment.  The 
appellant,  having  notice,  should  have  appeared  and  ob- 
jected to  the  want  of  jurisdiction.  Not  doing  so,  he  waives 
the  same,  and  is  bound  thereby,  unless  it  should  clearly 
appear  to  the  contrary  on  the  face  of  tin*  record.  Jus- 
tices' courts  are  a  part  of  the  judiciary  system  of  this 
State,  with  extensive  jurisdiction,  and  their  process  and 
judgments  are  entitled  to  the  same  respect,  to  the  extent 
of  jurisdiction,  as  other  tribunals;  and  lie  who  neglects 
such  process  when  duly  served  on  him  must  endure  the 
consequences  of  his  own  negligence.  If  the  appellant 
had  a  good  defense  by  reason  of  the  cause  of  action,  or  any 
part  thereof  not  arising  in  the  county,  he  should  have  ap- 
peared and  presented  it,  and,  having  failed  to  do  so, 
he  can  only  be  relieved  therefrom  collaterally  on  equitable 
grounds,  such  as  fraud,  accident,  mistake,  surprise,  or 
some  adventitious  circumstance  beyond  the  control  of  the 
party.  Hubbard  v.  Yonim.m  W.  Va.  740<(5  S.  E.  867) ; 
Knapp  v.  Snyder*  15  W.  Va.  4**4:  Freeni.  Judgm.  (3d  Ed.) 
§  524. 

5.  The  most  important  question  raised  is  as  to  whether 
the  commissioner  erred  in  not  ascertaining  all  the  real 
estate  of  the  appellant,  and  the  annual  rental  value  thereof. 
On  the  coming  in  of  the  commissioner's  report,  the  demurrer 
of  appellant  was  sustained  to  the  bill,  and  it  was  amended 
by  making  new  parties  plaintiff  therein.  Appellant  then 
filed  his  answer,  in  which  he  alleged  that  he  was  the 
owner  of  certain  real  estate,  situated  in  both  Braxton  and 
Gilmer  counties,  which  was  subject  to  the  lien  of  the  vari- 
ous judgments  in  suit,  and  also  that  the  vendor  lien  holder 
was  not  asking  for  a  sale  of  the  real  estate  alone  in- 
cluded in  the  commissioner's  report,  and  praying  that  his 
said  real  estate,  with  the  rental  value,  should  be  ascer- 
tained, and  that  the  same  be  rented  for  the  payment  of  the 
judgments.  The  appellees  claim  that  it  was  the'  duty  of 
the  appellant  to  show  before  the  commissioner  the  real 
estate  owned  by  him,  and  also  to  show  that  the  rental 
value  thereof  was  sufficient  to  pay  the  judgment  in  five 
years,  and  his  failure  excuses  the  court  for  noncompliance 
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with  the  statute.  In  support  of  this  contention  they  rely 
on  the  eases  of  Duncan  v.  Custard,  24  W.  Va.  780;  II ill  v. 
Iforehcad,  20  W.  Va.  429,  and  Rone  v.  Brown,  11  W.  Va. 
122.  These  eases  were  all  decided  under  the  common 
equity  rule  prevailing  before  the  enactment  of  the  Code  of 
1849,  as  determined  by  the  Virginia  court  of  appeals  in  the 
cases  of  Manna  v.  Flinn\  Adnrr,  10  Leigh,  98,  and  J/c- 
Clung  v.  Bierne,  Id.  894,  and  they  were  all  prior  to  the 
adoption  into  the  Code  of  this  State  of  the  provision  that 
"if  it  appear  to  such  court  that  the  rents  and  profits  of  the 
real  estate  subject  to  the  lien  will  not  satisfy  the  judg- 
ment in  five  years,  the  court  may  decree  the  said  estate,  or 
any  part  thereof,  to  sale."  This  provision  was  in  the  Codes 
of  Virginia  of  1849  and  18(50,  but  was  dropped  from  the 
Code  of  West  Virginia  of  1808,  and  reinserted  in  the  Acts 
of  1882  (chapter  120).  Under  this  provision,  before  the 
court  can  decree  a  sale  of  a  judgment  debtor's  property  to 
pay  the  judgment  liens  thereon,  the  full  amount  of  prop- 
erty subject  thereto  must  be  ascertained,  and  it  must  ap- 
pear to  the  court  that  the  rents  and  profits  thereof  will  not 
pay  the  judgments  within  five  years.  Nor  does  it  devolve 
upon  the  judgment  debtor  to  show  such  to  be  the  case,  but 
it  is  the  duty  of  those  seeking  a  sale  of  the  land  to  show 
the  necessity  therefor,  and  it  is  the  duty  of  the  commis- 
sioner to  ascertain  and  report  all  the  real  estate  of  the 
judgment  debtor  liable  to  payment  of  judgments  against 
him,  and  the  report  should  show  on  its  face  the  discharge 
of  this  duty,  and  not  simply  report  the  real  estate  men- 
tioned in  the  bill.  The  records  of  the  county  and  all  other 
means,  even  to  the  testimony  of  the  judgment  debtor,  may 
be  resorted  to  by  him  to  ascertain  the  truth.  In  the  case 
of  Horton  v.  Bond,  28  (Jrat.  815,  the  court  of  appeals  of 
Virginia,  in  considering  the  provision  of  the  statute  now 
under  consideration,  held  that  "upon  a  bill  by  a  judgment 
creditor,  to  subject  the  lands  of  the  principal  debtor  and 
his  sureties  to  satisfy  the  judgment,  before  there  can  be  a 
decree  for  the  sale  of  the  lands  it  must  be  made  to  appear 
to  the  court  that  the  rents  and  profits  of  the  lands  in  five 
years  will  not  discharge  the  judgment.  This  may  be  shown 
by  the  pleadings,  by  the  admission  of  the  parties,  by  evi- 
dence taken,  or  by  a  report  of  a  commissioner  on  an  in- 
quiry ordered."     The  appellant  in  his  answer  asked  that 
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the  matter  be  ascertained,  but  the  court  declined  to  do  so, 
being  misled  by  the  foregoing  cases  not  applicable. 

The  bill  alleges  that  the  defendant  is  the  owner  of  a  cer- 
tain piece  of  real  estate,  but  does  not  allege  that  it  is  all 
the  real  estate  owned  by  him,  or  that  the  rents  and  profits 
thereof  will  not  pay  the  judgments  against  the  same  within 
five  years.  The  commissioner  was  directed  to  ascertain 
the  real  estate  of  the  judgment  debtor,  but  he  does  not 
show  in  his  report  that  he  discharged  his  duty  in  this  re- 
spect. He  follows  the  bill.  The  judgment  debtor  excepts 
for  the  reason  that  the  commissioner  failed  to  report  all 
his  real  estatate,  and  suggests  that  the  records  of  the  county 
so  disclose.  It  is  not  right  that  a  judgment  debtor  should 
be  harassed  by  repeated  sales  of  different  portions  of  his 
real  estate,  especially  if  it  all  will  produce  rent  sufficient 
in  live  years  to  pay  off  the  judgment  liens,  and  therefore 
the  full  extent,  together  with  the  rental  value  thereof, 
should  be  ascertained,  before  a  decree  for  rent  or  sale 
thereof  is  entered.  The  appellees  say  that  there  is  no  suf- 
ficient evidence  that  the  judgment  debtor  owns  other  real 
estate,  that  the  only  place  that  it  appears  is  in  the 
judgment  debtor's  answer,  to  which  there  is  a  general  rep- 
lication. 

Prior  to  the  present  statutory  provisions  relating  to  the 
enforcement  of  judgment  liens,  the  right  to  have  his  land 
rented  rather  than  sold  was  a  privilege  accorded  to  the 
judgment  debtor  when  asked  by  him,  and  a  matter  of 
right  demandable  at  any  time.  Arnold  v.  ('lutHer,  22 
W.  Va.  444,  cited.  But  now  it  is  a  condition  precedent 
to  the  sale  of  lands  for  the  satisfaction  of  judgment 
liens  that  the  real  estate — that  is,  all  the  debtors  real 
estate  liable  to  such  judgment  liens — will  not  produce  rent 
sufficient  within  live  years  to  extinguish  such  judgment 
liens,  and  this  must  affirmatively  appear  in  the  pleadings, 
proofs,  or  proceedings,  and  hence  it  is  unnecessary  for  the 
judgment  debtor  to  ask  such  relief  affirmatively.  If  the 
plaintilf  had  alleged  in  his  bill  that  the  real  estate  set  out 
therein  was  all  the  real  estate  owned  by  the  judgment 
debtor,  and  that  the  rental  value  thereof  was  sufficient  to 
satisfy  the  judgment  liens  in  ti\^  years,  the  appellant 
could  have  controverted  the  same  by  a  mere  denial,  which 
would  have  cast  the  burden  on  the  plaintiff  of  sustaining 
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the  controverted  allegation.  And  the  mere  fact  that  he 
omits  it  from  his  hill,  and  appellant  affirmatively  al- 
leges the  contrary  in  his  answer,  does  not  shift  the  burden 
to  the  appellant,  for  the  plaintiff  must  make  it  appear  to 
the  satisfaction  of  the  court  that  the  rents  and  profits  of 
all  the  appellant's  real  estate  liable  to  the  judgment  liens 
will  not  satisfy  such  liens  within  five  years  before  lie  can 
demand  a  sale  thereof.  Cnder  the  circumstances  shown 
by  the  pleadings  and  proofs  in  this  case,  the  circuit  court 
erred  in  not  recommitting  the  same  for  the  purpose  of 
ascertaining  all  the  real  estate  of  appellant,  with  the  liens 
and  their  priorities  against  the  same,  and  the  true  rental 
value  thereof,  and  for  this  error  the  decree  complained  of 
is  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings according  to  the  rules  and  x>rineiples  of  equity. 

lie  versed. 


CHARLESTON. 


Randolph  v.  Casey. 
Submitted  February  1,  1897— Decided  April  7,  1897. 

Adverse    Possession— Color   of  Title— Void   Deed—  Statue    of 

Limitations. 

Possession  under  a  void  (U*v{\  is  sufficient  to  tfive  color  of 
title  as  against  the  grantors,  and  to  set  in  motion  the  statute 
of  limitations,  and  the  coverture  of  the  appellant,  who  was 
the  grantor,  does  not  affect  the  question  ilrrt/  v.  Market/,  132 
I  lid.  54(5  (82  N.  K.  30»),  she  being  excepted  from  the  disabili- 
ties mentioned  in  section  a,  chapter  104,  Code,  as  to  her  sole 
and  separate  property,     (p.  21K5.) 

Error  to  Circuit  Court,  Harrison  county. 
Action  by  Fenton  F.    Randolph  against    Patrick   Casev. 
Judgment  for  defendant,  and  plaintiff  brings  error. 
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John  Basskll,  for  plaint  ill'  in  error. 


Affirmed. 


J.  J.  Davis  and  Hutchinson  &  Camden,  for  defendant  in 
error. 
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McWhorter,  Judge: 

On  the  8th  day  of  July,  1870,  Fenton  F.  Randolph  and 
wife  conveyed  by  deed  to  Nancy  J.  F.  Randolph  a  tract 
of  forty-six  and  one-half  acres  of  land  in  Harrison  county; 
and  on  the  25th  of  February,  1880,  said  Nancy,  together 
with  her  husband,  Daniel  F.  Randolph,  by  deed  conveyed 
a  small  portion  of  said  tract  (eighteen  and  two-fifths  rods) 
to  P.  C.  F.  Randolph,  in  consideration  of  one  hundred  dol- 
lars paid,  and  placed  said  vendee  in  possession  thereof. 
The  land  was  placed  on  the  land  books  in  the  name  of  the 
vendee,  and  taxes  paid  by  him,  and  the  property  im- 
proved, occupied,  and  enjoyed  by  him  up  to  the  time  of 
his  death,  in  May,  1889,  after  which  his  widow  and  children 
remained  in  possession  until  March,  1891,  then  renting  the 
same  to  Patrick  Casey,  who  occupied  as  the  tenant  of  the 
estate  of  P.  C.  F.  Randolph,  deceased,  paying  the  rent  to 
the  estate  of  decedent  until  legal  proceedings  were  had 
resulting  in  the  sale  of  said  property  under  decree  of  the 
court  for  the  payment  of  debts  of  decedent's  estate,  at 
which  judicial  sale  said  Casey  became  the  purchaser  and 
continued  in  possession.  At  December  rules,  1893,  Nancy 
J.  F.  Randolph  filed  her  declaration  in  ejectment  in  the 
circuit  court  of  Harrison  county  against  Patrick  Casey,  to 
recover  said  eighteen  and  two-fifths  rods  of  land.  On  the 
10th  of  January,  1894,  the  defendant  put  in  his  plea  of 
not  guilty.  On  the  28th  of  September,  1894,  a  jury  was 
impaneled  to  try  the  issue,  and,  after  hearing  the  evidence, 
by  consent  of  the  parties  a  juror  was  withdrawn,  and  the 
jury  from  rendering  a  verdict  discharged,  and  by  consent 
the  whole  matters  of  law  and  fact  arising  in  the  case  were 
submitted  to  the  court.  On  the  1st  day  of  October,  1894, 
the  court  having  heard  the  argument  of  counsel  upon  the 
matters  of  law  and  fact  in  the  case  submitted  to  the  court  as 
aforesaid,  the  court  found  that  the  plaintiff  take  nothing 
by  her  complaint,  and  discharged  the  defendant  with  costs, 
to  which  the  plaintiff  excepted. 

It  appears  that  there  is  but  one  error  assigned ;  that  is,  that 
the  court  held  that  the  plaintiff  was  barred  by  the  statute 
of  limitations  and  that  the  court,  upon  the  facts  stated  in 
the  record,  should  have1  rendered  judgment  in  favor  of  the 
plaintiff,  and  not  for  the  defendant.  It  is  conceded  by 
the  counsel  for  the  plaintiff  in  error  that,  the  land  having 
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been  conveyed  to  Nancy  Randolph  in  1870  by  Fenton  F. 
Randolph,  she  must  be  taken  and  held  to  own  it  and  hold 
it,  as  her  separate  property,  and  it  possessed  that  char- 
acter when  she  and  her  husband  attempted  to  convey  it  by 
the  paper  of  February  25,  1880,  but  which  was  void  as  to 
her  by  reason  of  the  fact  that  the  certificate  of  acknowl- 
edgement is  defective  as  to  her  because  it  omits  the  words 
required  by  the  statute  at  the  time  that  she  acknowledged 
it  to  be  her  act.  It  is  claimed  also  by  her  counsel  that, 
her  husband,  Daniel  F.  Randolph,  having  no  present  in- 
terest in  the  land,  but  having  a  contingent  estate  for  life 
in  it  dependent  upon  his  surviving  his  wife,  under  Code,  c. 
66,  s.  2,  expressly  providing  '"that  no  married  woman,  un- 
less she  be  living  separate  and  apart  from  her  husband,  or 
unless  her  husband  be  hoh  cotitpos  titoitlx,  shall  sell  or  con- 
vey her  real  estate  unless  her  husband  consent  thereto  by 
joining  in  the  deed  or  other  writing  by  which  the  same  is  sold 
or  conveyed,"  the  deed,  being  invalid  as  to  the  wife,  is  of 
course,  invalid  as  to  the  husband;  and,  if  the  wife  had 
brought  suit  within  ten  years  after  the  making  of  this 
paper,  she  clearly  could  have  recovered  possession  in  an 
action  of  ejectment,  have  resumed  possession  and  control 
of  the  property,  and,  had  she  then  died,  her  husband 
would,  of  course,  have  succeeded  as  tenant  for  life  by  the 
courtesy,  and  therefore  the  deed,  being  invalid  as  to  her, 
was  equally  so  as  to  her  husband;  and  further  contending 
"that  if  a  married  woman  alone  can  make  a  paper  pur- 
porting to  be  a  deed  without  her  husband  uniting  therein, 
or  if  she  and  her  husband  can  make  a  paper  purporting  to 
be  a  deed,  and  the  grantee  in  such  paper  can  take  posses- 
sion, and  his  possession  be  adverse,  the  statute  above 
quoted,  which  requires  that  the  husband  and  wife  shall 
unite  in  a  deed  to  pass  or  convey  her  title  to  real  estate 
could  be  practically  nullified  at  the  pleasure  of  the  wife, 
because,  where  the  real  estate  is  her  separate  property, 
she  alone  can  sue  for  its  recovery,  and  she  may  easily  evade 
the  statute,  which  provides  that  she  shall  not  alien  her 
real  estate  without  the  consent  of  her  husband  by  his  join- 
ing in  the  conveyance,  if,  as  is  contended  in  this  case,  she 
herself  can  make  a  paper  in  the  form  of  a  deed,  place  the 
grantee  or  purchaser  in  possession,  and  let  him  remain  on 
the  property,  claiming  adversely  to  her.     What  remedy 


Digitized  by  CjOOQ IC 


292  Randolph  r.  Caset. 

would  the  husband  have  in  such  a  case,  if  the  statute 
of  limitations  is  to  be  a  bar?  The  right  of  the  wife  to 
dower  cannot  be  barred  by  any  act  of  the  husband  con- 
veying his  land,  and  we  submit  that  the  statute  never  in- 
tended that  the  wife  might  absolutely  deprive  her  husband 
of  his  estate  by  the  curtesy,  by  making  a  pretended  sale 
and  conveyance  to  a  third  party,  placing  the  party  in  pos- 
session, and  letting  him  occupy  the  position  of  an  adverse 
claimant  for  the  period  of  ten  years.  Where  the  land  is 
the  separate  property  of  the  wife  in  such  a  case,  the  hus- 
band cannot  sue  himself,  nor  can  lie  use  the  name  of  his 
wife  in  a  suit  without  her  consent ;  and  the  result  is,  if  this 
construction  be  given  to  the  statute  of  limitations,  that  a 
married  woman  who  is  so  disposed  may  absolutely  deprive 
her  husband  of  any  contingent  right  in  her  real  estate,  and 
may,  in  the  teeth  and  in  despite  of  section  2  of  chapter  00 
of  the  Code,  as  effectually  convey  her  real  estate  to  a  pur- 
chaser or  third  party  as  if  her  husband  had  united  with 
her  in  a  valid  deed  provided  only  that*  the  purchaser  or 
holder  under  the  wife  shall  have  such  adverse  possession 
for  the  period  of  ten  years.  Wo  submit  that  what  the  wife 
cannot  do  directly  she  should  not  be  allowed  to  do  indi- 
rectly." 

Plaintiff's  contention  is  right  so  far  as  it  claims  that 
plaintiff  could  have  maintained  her  action  within  ten  years 
from  the  time  of  her  conveyance,  February  25,  1880,  and 
placing  her  vendee  in  possession,  and  his  argument  fol- 
lowing as  to  what  a  wife  might  do  with  her  property  might 
have  some  force  in  it  in  a  case  to  which  it  would  apply; 
but,  the  questions  therein  supposed  not  being  involved  in 
this  case,  1  do  not  see  that  there  is  any  call  for  giving  the 
same  consideration  at  this  time.  His  position  might  be 
correct  if  this  property  had  boon  conveyed  to  Nancy  J.  F. 
Randolph  prior  to  the  Code  of  1808;  but  in  the  third  sec- 
tion of  chapter  101  of  the  Code,  providing  exemptions  from 
the  statute  of  limitations  to  persons  under  disability,  mar- 
ried women  holding  lands  as  their  sole  and  separate  prop- 
erty are  clearly  relieved  of  such  disabilty  as  to  such  sepa- 
rate property,  and  placed  under  the  provisions  of  section 
1  of  said  chapter,  which  says  that  ano  person  shall  make 
an  entry  on,  or  bring  an  action  to  recover  any  land,  but 
within  ten  vears  next  after  the  time  at  which   the  riirlit  to 
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make  such  entry  or  to  bring  such  action  shall  have  first  ac- 
crued to  himself  or  to  some  person  through  whom  he 
claims."  The  moment  her  vendee  took  possession  under 
the  deed  of  February  25,  1880,  claiming  thereunder  ad- 
versely to  her  and  every  other  person  claiming  the  same  as 
his  own,  placing  it  on  the  tax  books  in  his  own  name,  and 
fully  enjoying  the  same  to  the  exclusion  of  every  other  per- 
son, the  statute  began  to  run  against  her,  she  not  being  in- 
cluded as  to  said  property  among  the  persons  mentioned 
in  said  section  8  as  under  disability,  the  ("ode  of  1891  con- 
taining the  same  provision,  and  she  being  siti  juris  as  to 
this  property.  The  defendant,  and  those  under  whom  he 
claimed,  had  held  the  possession  of  this  property  adversely 
to  all  the  world  for  the  period  of  almost  thirteen  years 
under  the  deed  from  plaintiff  to  P.  C  F.  Randolph  of  Feb- 
ruary 25,  1880,  and,  although  the  acknowledgment  was  de- 
fective as  to  the  married  woman,  the  plaintiff,  and  hence 
the  deed  void,  yet  it  was  sufficient  as  "color  of  title," 
showing  the  nature  and  extent  of  defendant's  claim  of 
the  premises,  and  showing  in  him  a  claim  in  fee  which 
tended  to  negative  any  right  in  any  other  person.  It  "also 
tended  to  show  that  his  actual  possession  was  adverse  to 
all  the  world."  Swann  v.  Thayer,  80  W.  Va.  4(5  (14  8.  E. 
423) ;  syllabus,  pt.  1.  Color  of  title,  for  the  purpose  of 
adverse  possession  under  the  statute  of  limitations  as  to 
land,  is  that  which  has  the  semblance  or  appearance  of 
title,  legal  or  equitable,  but  which  is  in  fact  no  title. 
Any  written  instrument,  however  defective  or  imperfect, 
no  matter  from  what  cause  invalid,  purporting  to  pass  or 
convey  title  to  land,  which  defines  the  extent  of  the  claim 
under  it,  is  color  of  title.  Covey  v.  Porter,  22  W.  Va.  120, 
syllabus,  pt.  8.  In  Wright  v.  Mattison,  18  How.  50,  the 
court  says:  "Hence  color  of  title,  even  under  a  void  and 
worthless  deed,  has  always  been  received  as  evidence  that 
the  person  claims  adversely  to  all  the  world."  In  Wel- 
bortt  v.  Anderson,  37  Miss.  155,  it  was  held  that  "a  void 
deed  will  constitute  color  of  title."  In  /ret/  v.  Market/, 
132  Ind.  546\  (32  N.  E.  309),  the  court  says:  "Assuming 
that  the  deed  was  void,  possession  having  been  taken  un- 
der it,  it  was  sufficient  to  give  color  of  title  as  against  the 
grantors,  and  to  set  in  motion  the  statute  of  limitations." 
The  coverture  of  the  appellant  does  not  affect  the  question, 
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as  she  has  at  all  times  since  the  execution  of  the  deed  been 
empowered  by  statute  to  sue  in  her  own  name  and  alone, 
in  all  eases  where  the  action  concerned  her  separate  prop- 
erty. There  is  no  error  in  the  judgment,  and  the  same  is 
affirmed. 

Affirmed. 


CHARLESTON. 

Snodgrass  v.  Knight  et  ah 
Submitted  February  1,  1897— Decided  April  7,  1897. 

— __       1.    Deed — Capacity  of  Grantor — Presumption  of  Law. 
56  20i[  The  presumption  of  law  is  that  the  grantor  in  a  deed  was 

f~43  2M  sano  and  competent  at  the  time  of  its  execution,     (p.  25)5.) 

^  2.    Pleading. 

Matters  not  set  up  in  the  pleadings  can  not  be  considered. 

(p.  295.) 

Appeal  from  (Mrcuit  Court,  Marion  county. 

Bill  by  Clinton  B.  Snodgrass  against  J.  V.  Knight  and 
others.  From  a  judgment  dismissing  the  lull,  plaintiff 
appeals. 

Affirmed. 

J.  A.  Haggerty  and  W.  H.  Martin,  for  Appellant. 

John  W.  Mason,  for  appellees. 

Brannox,  Judge  : 

This  is  a  bill  in  chancery,  brought  by  Snodgrass  against 
J.  V.  Knight  and  others,  to  annul  a  deed  made  by  Albert 
T.  Knight,  by  which  he  conveyed  all  of  his  real  and  per- 
sonal estate  to  J.  V.  Knight  and  John  \Y.  Knight,  resulting 
in  the  dismissal  of  the  bill,  and  this  appeal,  taken  by 
Snodgrass. 

There  is  really  nothing  in  this  case  calling  for  an  opinion, 
or  its  publication  in  the  Reports.  It  depends  solely  upon 
mere  matter  of  fact,  under  evidence  involving  no  legal 
principles  but  those  that  art4  elementary  law  and  have  been 
repeated  hundreds  of  times.  Like  many  other  cases  that 
are  reported,  it  ought  not  to  find  a  place  in  the  Reports. 
The  assault  upon  the  deed  is  based  alone  in  the  bill  on  the 
grounds   of  insanitv  of  the  grantor  and  undue  influence 
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practiced  upon  him  by  the  grantees.  There  is  utterly  no 
evidence  to  show  undue  influence.  As  to  the  subject  of 
mental  incompetency,  a  volume  of  evidence  was  taken  on 
both  sides,  and  upon  it  the  court  has  decided  upon  the  va- 
lidity of  the  deed.  That  finding  is  entirely  justified  by  the 
presumption  that  the  grantor  was  sane  and  competent  at 
the  time  he  executed  the  deed  until  the  contrary  be  shown, 
and  by  the  fact  that  the  evidence  decidedly  goes  to  verify 
that  presumption.  Buekey  v.  Biwkey,  88  W.  Va.  168  (18 
S.  E.  883).     I  will  not  repeat  the  evidence  here. 

Counsel  for  the  appellants  introduce  into  this  case  by 
their  brief  the  question  of  the  delivery  of  this  deed,  saying 
that  it  never  became  operative  because  never  delivered ; 
but  there  is  not  a  scintilla  in  the  bill  raising  that  question. 
No  charge  against  the  deed  for  non-delivery  is  made.  On 
the  contrary,  the  bill  distinctly  states  as  a  fact  that  this 
deed  was  a  complete  and  perfect  deed,  and  as  such  as- 
saulted it  solely  on  the  ground  of  mental  incompetency 
and  undue  influence.  We  know  that  the  grantor  sent  for 
■one  man  to  write  that  deed,  and,,  not  finding  him,  pro- 
cured another,  and  that  it  was  drawn,  signed,  acknowl- 
edged, is  on  record,  and  in  the  hands  of  the  grantees ;  and  no 
evidence  at  all  in  the  case  raises  any  ground  to  overcome 
the  presumption  raised  by  these  circumstances  that  this 
deed  was  perfected  by  delivery.  The  possession  of  a  deed, 
duly  executed  and  acknowledged  with  all  the  formalities 
required  by  law,  is  prima  fade  evidence  of  its  delivery. 
Ward  v.  Ward,  48  W.  Va.  1  (26  S.  E.  542).  I  will  not 
further  discuss  this  matter,  because  the  pleadings  do  not 
raise  that  question.  Matters  not  in  issue  cannot  be  con- 
sidered on  the  hearing.      Hurley  v.    Weller,  14  W.  Va.  264. 

Complaint  is  made  that  the  court  did  not  settle  the  ad- 
ministration accounts.  That  was  not  pertinent  to  this  suit, 
which  was  solely  to  cancel  that  deed.  It  being  held  valid, 
all  the  personalty  passed  under  it  to  the  grantees  therein. 
It  does  not  appear  that  there  was  any  personal  estate  any- 
where acquired  after  that  deed  to  go  into  the  hands  of  an 
administrator.  It  was  only  a  few  days  from  its  execution 
until  bis  death.  And  if  he  had  any  other  personal  prop- 
erty, what  would  it  have  to  do  with  this  case?  Decree 
affirmed. 

Affirmed. 
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CHARLESTON. 

BUXTON   r.  Shaffkr. 
Submitted  February  8,  1807— Decided  April  10,  1897. 

1.  Kxeci'Tors — Commission* —  Wills. 

A  will  devises  realty  to  four  devisees  equally,  vesting  them 
with  legal  title,  and  gives  the  executor  naked  power  to  sell 
for  the  interest  of  all  concerned ;  and  hy  agreement  among 
the  devisees  they  convey  to  each  other  in  severalty  certain 
parcels  at  agreed  valuation,  on  account  of  their  interests. 
The  executor  is  not  entitled  to  commission  thereon,  (p. 
297.) 

2.  Election  to  Take  Land. 

Election  to  take  land  referred  to.     (p.2.)S) 

Appeal  from  Circuit  Court,  Berkeley  county. 
Suit  by  Ella  S.  Buxton  against  I).  W.  Shaffer  and  others. 
Decree  for  plaintiff,  and  defendant  Shatter  appeals. 

Affirmed. 

Faulkner  A:  Walker,  for  appellant. 

Flick  &  Westenhaver,  for  appellee.    - 

Brannon,  Judge : 

C.  M.  Shaffer,  by  his  will,  devised  two  parcels  of  realty 
to  his  daughters,  Ella  S.  Buxton  and  Maria  E.  Shaffer,  and 
then  devised  all  his  property,  real  and  personal,  one-third 
to  his  wife  during  life  or  widowhood,  and  the  rest  equally 
among  four  children,  by  the  following  language  :  "One- 
third  of  my  estate  I  give  unto  my  beloved  wife,  Ann  M. 
Shaffer,  during  her  natural  life,  as  long  as  she  remains 
my  widow;  the  remaining  part  to  my  two  boys,  I).  W. 
Shaffer  and  Charles  H.  Shaffer,  and  the  girls  to  have  shares 
proportionally,  charging  them  with  the  parts  set  apart  for 
them:  all  to  share  alike  after  my  debts  are  paid.  My  wife 
has  the  privilege  of  taking  any  one  of  my  houses  as  part 
of  her  thirds/7  And  in  the  will  is  the  clause  :  "I  appoint 
my  brother  Joseph  Shaffer  and  my  son  I).  W.  Shaffer  my 
executors,  with  full  power  to  sell  any  or  all  of  my  property 
which  shall  be  to  the  interest  of  all  concerned,  or  rent  or 
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make  use,  as  they  think  best  for  each  other."  These  four 
children  made  a  partition  of  the  real  estate,  save  a  few 
parcels,  and  they  joined  in  deeds,  along  with  the  executor, 
conveying  to  each  one  certain  parcels  thereof  at  certain  val- 
uations. This  is  a  suit  brought  by  Ella  S.  Buxton,  one  of  the 
four  children,  against  D.  \V.  Shaffer,  who  qualified  as  sole 
executor,  and  the  other  children,  for  the  purpose  of  settling 
the  accounts  of  such  executor  as  such.  The  case  was  re- 
ferred to  a  commissioner,  and  before  him  the  executor 
claimed,  but  was  refused,  a  commission  on  twenty-seven 
thousand  nine  hundred  dollars,  being  the  valuation  placed 
on  the  real  estate  which  the  said  devisees,  as  above  stated, 
conveyed  to  each  other  by  the  said  agreed  partition;  and 
the  court  refused  him  this  commission  in  its  decree,  from 
which  he  appeals. 

The  question,  then,  is,  is  he  entitled  to  commission  on 
this  real  estate  which  the  devisees  parceled  out  among 
themselves  at  a  certain  valuation?  What  estate  vested  in 
the  executor  in  said  real  estate?  Plainly,  none,  for  the 
operation  of  the  will  was  to  confer  upon  the  children  the 
legal  title  to  said  realty,  and  the  executor  had  a  mere 
naked  power  to  sell,  not  coupled  with  any  interest  or  title 
in  the  realty.  1  Lomax,  Ex'rs,  p.  218,  c.  1;  Dunn's  iVrs 
v.  ltenirk,*S&  W.  Va.  476  (10  S.  E.  810).  I  do  not  see 
how,  when  no  estate  whatever  in  that  realty  vested  in  the 
executor,  when  he  was  not  chargeable  with  its  rents,  and 
had  nothing  to  do  with  it  save  the  mere  power  of  selling, 
and  that  to  be  exercised  only  at  the  call,  as  1  think,  of  the 
children,  he  could  be  entitled  to  any  commission.  Even 
where  a  will  vests  in  an  executor  title  with  power  to  con- 
vert realty  into  personalty  for  distribution  of  the  proceeds 
among  devisees,  they  may  elect  to  waive  the  conversion 
into  personalty,  and  take  the  property  as  land,  and  dis- 
pense with  a  sale,  in  which  case  they  take  it  as  land.  2 
Lomax,  Ex'rs,  171.  Where,  in  such  case,  the  devisees 
unite  in  the  conveyance  of  the  property  as  land,  it  is  an 
election  to  take  it  as  land.  An  agreement  among  all  the 
parties  to  hold  the  land  in  the  proportion  of  the  money 
bequeathed  to  them  would  be  an  election  to  take  it  as 
land.  Where  title  is  thus  conveyed  to  an  executor  with 
power  to  sell,  but  there  is  no  absolute  injunction  upon  him 
to  sell  and  it  is  unnecessarv  to  sell, — as  seems  to  be  the 
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rase  here  with  respect  to  the  property  conveyed, — it  is  un- 
necessary to  execute  that  power  if  those  interested  do  not 
desire  it,  because  there  is  no  purpose  to  l>e  answered  by  it. 
Carney  v.  Kain,  40  W.  Va.  758  (23  S.  E.  650).  Indeed, 
where  the  whole  beneficiary  interests  of  the  land  directed 
to  be  converted  into  money  by  sale  is  in  the  children,  a 
court  of  equity  will  not  compel  the  executor  to  execute 
the  trust  against  the  wishes  of  the  rest  a  is  que  tru stent* 
but  will  permit  them  to  take  the  land,  if  they  elect  to  do 
so  before  the  sale  has  been  made,  and  this  election  they 
may  make  as  well  by  acts  or  declarations  clearly  indi- 
cating it  as  by  application  to  a  court  of  equity.  Craig  v. 
Leslie,  3  Wheat.  563;  HareunSs  Arhn'r  v.  Hudnall,  14 
Grat.  369.  But,  in  fact,  this  law  about  election  only  makes 
plainer  the  right  of  these  children  under  this  will  to  this 
property.  In  fact,  we  need  not  call  it  into  requisition,  be- 
cause the  will  itself  conferred  the  title  and  whole  right  on 
these  children,  giving  no  estate  whatever  to  the  executor. 
The  power  given  him  by  this  will  was  the  merest  naked 
power,  intended  to  further  the  interests  of  the  devisees  as 
they  should  see  their  interests,  or  rather  to  further  their 
mere  will,  for  the  language  of  the  will  indicates  that  the 
sale  was  only  to  be  made  if  they  desired  it,  and  deemed 
such  sale  promotive  of  their  interests.  It  was  not  to  be 
made  for  the  benefit  of  creditors,  or  for  any  reason  outside 
the  interests  of  the  children.  The  executor  received 
nothing  from  these  lands.  Why  give  him  commission? 
His  merely  joining  in  the  deeds  by  which  the  devisees  con- 
veyed to  each  other  this  realty  does  not  make  it  what  it 
essentially  is  not,  a  sale  by  him  under  the  will.  It  was 
not  necessary  for  him  to  join.  He  passed  no  title  thereby. 
It  was  deemed  prudent,  perhaps,  to  make  the  title  appear 
better  on  its  face,  but  his  participation  therein  was  unsub- 
stantial otherwise.  A  commission  on  actual  receipts  is, 
under  the  practice  long  established  in  Virginia  and  this 
State,  the  mode  of  compensation  to  personal  representa- 
tives for  their  services,  as  laid  down  in  Kester  v.  Lyon,  40 
W.  Va.  161  (20  S.  E.  933) ;  E*lM  v.  MeClintie,  11  W.  Va. 
399,  and  Hoke  v.  Hoke,  12  W.  Va.  429.  The  cases  of  Far- 
neyhough  v.  Dickerso/i,  2  Hub.  (Va.)  582,  and  Hipkinsw 
Barnard,  4  Munf.  83,  are  referred  to,  to  sustain  this  claim 
for  commission.     They  held  that  where  a  personal  repre- 
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sentative  turned  over  to  legatees  bonds  on  their  legacies  or 
shares  the  executor  would  be  entitled  to  commission.  But 
in  those  cases  they  were  personal  assets,  vested  wholly  in 
the  representative,  and  when  he  turned  them  over  they 
were  received  as  money.  But  in  Cfat/eontb\s  Legatee*  v. 
ClaycomVs  A>V,  10  Grat.  589,  it  was  held  that  where  the 
executor  turned  over  slaves  to  legatees  or  distributees  he 
was  not  to  be  allowed  commission  on  their  value.  The 
title  to  them  was  vested  in  him,  but  he  was  not  to  sell 
them  unless  required  by  the  demands  upon  the  estate.  He 
was  really  there  liable,  chargeable  with  them,  and  yet 
was  allowed  no  commission, — a  much  stronger  claim  for 
commission  than  here.  And  in  the  late  case  of  Metcalfe 
v.  Voiles,  cited  to  us  as  a  New  Jersey  case  found  in  10 
Atl.  804,  it  was  decided  that  where  it  is  not  necessary  to 
sell  real  estate  to  pay  debts,  and  the  executor  surrenders 
it  in  kind  to  the  devisees,  he  is  not  entitled  to  commissions 
on  the  price  thereof.  I  have  not  had  access  to  that  case, 
but  it  surely  is  expressive  of  the  law.  There  is  no  reason 
why  this  executor  should  charge  his  brother  and  sisters 
commissions  on  property  with  which  he  was  not  charge- 
able, and  as  to  which  he  performed  no  duty.  He  simply 
signed  those  deeds.  Surely,  the  line  of  decisions  hereto- 
fore, directing  us  as  to  commissions,  would  not  warrant  its 
allowance  by  this  Court. 

The  second  point  of  objection  against  the  decree  is  that 
the  court  decreed  the  sale  of  some  other  items  of  realty. 
There  seems  to  be  nothing  in  this  point,  because  the  un- 
paid debts  of  the  estate  beyond  the  personal  assets,  so  far 
as  appears,  were  upwards  of  one  thousand  and  eight  hun- 
dred dollars,  and  the  real  estate  remaining  undisposed  of 
was  valued  at  one  thousand  three  hundred  and  fifty  dol- 
lars, with  a  gross  rental  of  one  hundred  and  sixty  dollars 
per  annum,  out  of  which  taxes  and  repairs  would  have  to 
be  paid,  and  it  would  take  many  years  for  the  realty  by 
rental  to  discharge  the  debts  of  creditors  who  had  right  to 
payment  in  a  reasonable  time,  and  we  see  no  error  in  the 
court  in  making  provision  for  the  sale  of  this  part  of  the 
realty  of  the  decedent.     We  therefore  affirm  the  decree. 

Affirmed. 
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CHARLESTON. 

Davis  et  ah  r.  Davis  et  ah 
Submitted  February  4,  1897— Decided  April  10,  1897. 

WilIjS — Att  rating  Witness — Derive  to  Attesting  Witnc*H. 

If  a  will  can  be  proved  independently  of  the  testimony  of 
an  attesting  witness  beneficially  interested  therein,  a  devise 
or  bequest  to  such  witness  or  her  husband  is  not  void.  (p. 
:■*«.) 

Appeal  from  Circuit  Court,  Wirt  County. 

Bill  by  J.  A.  Davis  and  others  against  George  W.  Davis 
and  others.  From  a  judgment  dismissing  the  bill,  plain- 
tiffs appeal. 

Affirmed. 

Wm.  Beard  and  V.  B.  Archer,  for  appellants. 

F.  B.  Lockhart  and  Casto  &  Fleming,  for  appellees. 

Dent,  Judge: 

J.  A.  Davis  et  ah  complain  of  a  decree  of  the  Circuit 
Court  of  Wirt  county  in  the  case  of  themselves  against 
George  VJ.  Davis,  et  ah,  sustaining  a  demurrer  to  and  dis- 
missing their  bill  as  without  equity.  The  bill  was  filed  for 
the  purpose  of  having  hvo  certain  devises  and  legacies  in- 
cluded in  the  last  will  and  testament  of  Charles  W.  Davis, 
deceased,  to  Robert  H.  Davis  and  Delilah  Davis,  his  wife, 
both  of  whom  are  deceased,  delared  null  and  void,  and  to 
have  the  personal  property  and  real  estate  therein  disposed 
of,  distributed,  and  partitioned  among  the  heirs  of  said 
testator.  The  grounds  relied  on  to  support  the  prayer  for 
such  relief  is  that  Delilah  Davis,  now  deceased,  was  one  of 
the  attesting  witnesses  to  the  will,  and  that,  therefore, 
under  section  18,  chapter  77,  of  the  Code,  the  bequests  to 
herself  and  husband  were  void,  while  the  will  in  all 
other  respects  is  valid.  The  validity  of  the  will  or  probate 
thereof  is  in  no  wise  attacked  by  them,  but  because  one  of 
the  devisees  placed  herself  in  the  attitude  of  being  an  at- 
testing witness  to  an  undisputed  instrument,  which  she  is 
not  called  on  to  prove,  both  must  be  deprived  of  their  in- 
terests thereunder,  is  this  the  meaning  of  law?  Two  at- 
testing witnesses,  competent  at  the  time  of  the  attcsta- 
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tion,  are  required,  or  the  will  is  void  for  want  of  proper 
execution.  If  Mrs.  Davis — there  being  only  one  other  at- 
testing witness — was  incompetent  at  the  time  of  the  attes- 
tation, then  the  will  is  invalid;  for  section  J8,  chapter  77, 
Code,  which  is  in  these  words:  "If  a  will  be  attested  by 
a  person  to  whom,  or  to  whose  wife  or  husband,  any  benefi- 
cial interest  in  any  estate  is  thereby  devised  or  bequeathed, 
if  the  will  may  not  be  otherwise  proved,  such  person  shall 
be  deemed  a  competent  witness ;  but  such  devise  or  bequest 
shall  be  void,"<?/c, — does  not  render  a  person  competent  at 
the  time  of  the  attestation  of  the  will,  but  only  when 
called  upon  to  prove  the  same.  Sit Hi van  v.  Sullivan.  8 
Am.  Rep.  3o6.  Appellants  admit  the  attestation  to  be 
valid,  but  insist  that  it  is  only  so  for  the  reason  that  her 
disability  to  attest  the  will  is  taken  away  by  destroying 
her  interest  therein;  in  other  words,  that  she  can  be  com- 
pelled to  sustain  the  will  for  their  benefit,  although  by  so 
doing  she  destroy  her  legacy,  and  although  the  will  might 
be  otherwise  proved:  in  o'ther  words,  that  it  is  the  attesta- 
tion that  renders  the  legacy  void,  and  not  the  fact  that  the 
will  cannot  be  otherwise  proved.  For,  according  to  their 
reasoning,  even  though  the  will  can  be  otherwise  proved, 
she  being  incompetent  at  the  time  of  the  attestation,  the 
provisions  made  for  herself  and  husband  are  void.  In  this 
manner  they  would  nullify,  not  only  the  meaning,  but 
the  plain  language,  of  the  statute,  as  it  was  certainly  in- 
tended that  a  valid  will  should  not  be  held  void,  in  any 
of  its  provisions,  if  established  by  disinterested  testimony, 
and  what  the  law  deems  sufficient.  The  only  reasonable 
way  to  construe  sections  8,  18,  chapter  77,  Code,  is  that  the 
word  "competent,"  as  used  in  each  one  of  them,  refers 
to  the  separate  time  to  which  they  relate, — the  first,  to 
the  attestation;  the  second,  to  the  proof  of  the  will.  Mrs. 
Davis  was  competent  as  an  attesting  witness.  While  she 
was  interested  in  the  will  the  testator  was  alive,  and,  if 
the  question  of  the  attestation  had  arisen  during  his  life, 
they  were  both  competent  to  testify  in  relation  thereto. 
Hence  the  word  "competency,"  in  so  far  as  it  relates 
to  an  attesting  witness,  excludes  the  question  of  interest, 
and  has  reference  to  age,  sanity,  and  moral  integrity.  As 
used  in  the  eighteenth  section  in  relation  to  the  proof 
of  the  will,    it    has    reference  merely    to  the  question  of 
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benelicial  interest;  its  object  being  to  remove  all  motive 
for  false  swearing  or  forgery,  and  also  the  incompetency 
of  the  witness,  occasioned  by  the  death  of  the  testator, 
thus  throwing  on  the  benificiaries  thereunder  the  burden 
of  sustaining  the  will  independently  of  their  own  testi- 
mony. If  the  will  can  be  thus  sustained,  it  is  sustained 
as  a  whole,  and  not  in  parts,  and  none  of  its  provisions 
are  void,  but  all  the  benificiaries  take  under  it,  even 
though  the  attesting  witnesses  were  incompetent  on  ac- 
count of  interest. 

In  the  case  of  Blake  v.  Knight,  3  Curtis  547,  the 
chancellor  said  :  aThe  result  to  which  I  come  is  that  the 
court  is  not  bound  to  have  the  positive  affirmative  evidence 
of  the  subscribing  witnesses.''  In  the  case  of  Jesse  v. 
Parker,  6  Grat.  57,  Judge  Allen  says:  "The  law  does  not 
prescribe  the  mode  of  proof,  nor  that  the  will  shall  be 
proved  as  well  as  attested  by  a  specific  number  of  witnesses. 
If  such  proof  were  to  be  required  from  each  subscribing 
witness,  the  validity  of  wills  would  be  made  to  depend 
upon  the  memory  and  good  faith  of  a  witness,  and  not 
upon  reasonable  proof  that  all  the  requirements  of  the 
statute  had  in  fact  been  complied  with."  And  in  the  case 
of  Cheatham  v.  Hatcher,  30  Grat.  50,  Judge  Staples  says: 
uIt  is  a  wise  rule  which  authorizes  the  material  facts  to  be 
proved  by  one  of  the  subscribing  witnesses,  or  even  by 
other  competent  testimony.  If  it  were  otherwise,  the 
proof  of  a  duly  attested  will  might  be  defeated  by  the 
forgetf ulness  or  perjury  of  some  of  them."  In  the  case  of 
Webb  v.  Dye.  18  \\\  Va.  37(5,  it  was  held:  "A  will  must 
be  subscribed,  but  need  not  be  proven,  by  two  attesting 
witnesses."  So  the  will  under  consideration  could  be 
otherwise  proven  than  by  the  evidence  of  Mrs.  Davis, 
whether  she  were  living  or  dead,  and  there  was  no  reason 
for  her  husband  to  commit  uxorcide  to  prevent  his  bequest 
from  being  held  void.  If  there  was  sufficient  other  legal 
means  of  establishing  a  will,  she  could  not  be  compelled 
to  be  a  witness  against  her  own  interest  until  these  were 
exhausted.  She  at  least  would  be  afforded  the  opportunity 
of  establishing  the  will  by  such  other  means  or  evidence. 
The  proof  of  her  signature  has  no  weight  in  determining 
this  question,  as  it  was  merely  for  the  purpose  of  showing 
that  two  competent  attesting  witnesses  were  present,  and 
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witnessed  the  execution  of  the  will.  The  will  is  fully  es- 
tablished by  the  other  attesting  witness.  It  might  have 
occurred  that  the  will  could  not  have  been  established 
without  the  evidence  of  Mrs.  Davis,  and  in  such  case,  to 
make  her  competent  as  against  the  heirs  of  the  testator, 
her  benefical  interest  would  have  to  be  avoided.  Stating 
the  converse  of  the  proposition  of  the  law,  and  it  reads : 
"If  a  will  attested  by  a  person  to  whom,  or  to  whose  wife 
or  husband,  any  beneficial  interest  in  any  estate  is  thereby 
devised  or  bequeathed,  if  the  will  may  be  otherwise  proved, 
such  person  shall  not  be  deemed  a  competent  witness." 
If  the  word  '^competent,"  as  here  used,  relates  to  the  time 
of  attestation,  as  claimed  by  the  able  counsel  for  the  ap- 
pellants, then  a  will  attested  by  such  person  is  void, 
although  it  may  be  otherwise  proved.  So  the  will,  and 
not  the  special  bequests,  would  be  invalid  because  other- 
wise proved.  This  leads  to  absurdity.  Following  coun- 
sel's argument,  the  will,  though  invalid  in  its  inception, 
could  be  rendered  valid  by  destroying  all  other  means 
of  proof  except  that  of  the  interested  attesting  witness. 
This,  then,  would  exhibit  great  ''inhumanity"  on  the  part 
of  the  legislature,  and  "jeopardize  the  lives"  of  all  non- 
interested  witnesses,  whether  attesting  the  will  or  not. 
The  legislature  by  such  enactment  did  not  intend  "to  con- 
fer any  special  favors,"  but  its  object  was  to  preserve  the 
common-law  disabilities  of  interested  witnesses,  so  far  as 
not  modified  by  statute ;  and  therefore  it  rendered  an  in- 
terested person  competent  as  an  attesting  witness,  the 
testator  being  in  life  at  the  time,  but  incompetent  as  a 
proving  witness,  the  testator  being  dead,  if  the  will  could 
be  otherwise  proved;  and,  if  not,  the  competency  of  the 
witness,  destroyed  by  the  death  of  the  testator,  was  re- 
stored by  the  destruction  of  interest,  to  prevent  forgery 
and  false  swearing,  as  heretofore  shown,  and  not  to  punish 
indiscretion  on  the  part  of  an  interested  party.  An  inser- 
ested  attesting  witness  merely  runs  the  risk  of  losing  all 
beneficial  right  under  the  will  by  reason  of  the  statutory 
provisions.  Such  risk  he  has  the  right  to  take,  and  is  not 
subject  to  forfeiture  merely -by  reason  thereof.  The  cir- 
cuit court  did  not  err  in  its  conclusion,  and  its  decree  is 
affirmed. 

Affirmed. 
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CHARLESTON- 

Pack  v.  Shanklin  et  al. 

(Dent,  Judge,  (Unseating.) 

Submitted  January  27,  1897— Decided  April  10,  1897. 

1.  Wills — Beneficiaries — Drsiy  nation  of  Beneficiaries. 

S.,  by  his  last  will  and  testament,  directed  that  after  his 
funeral  expenses,  etc.,  wen*  paid,  the  residue  of  his  estate, 
both  real  and  personal,  be  ^iven  equally  between  the  three 
following  benevolent  causes,  viz.:  Home  missions,  foreign 
missions,  and  the  American  Rible  Society;  that  is,  to  the 
trustee  of  each  of  the  above  causes.  He  meant  the  home  and 
foreign  missions  of  the  Southern  Presbyterian  Church,  except 
five  hundred  dollars  which  he  directed  to  be  loaned,  and  the 
interest  on  same  to  be  applied  annually  to  the  support  of  pas- 
tor's salary,  of  the  Southern  Presbyterian  Church  at  Center- 
ville,  Monroe  county,  W.  Va.  Upon  a  bill  filed  praying  that 
said  bequests  be,  declared  void,  h<ldy  that  said  bequests  are 
void,  on  account  of  the  uncertainty  of  the  beneficiaries,  (p. 
821.) 

2.  Wills — Trustee*  of  Missions — Presltyterian  Church. 

The  "Trustees  of  Home  Missions  and  Foreign  Missions  of 
the  Southern  Presbyterian  church"  cannot  be  considered  to 
be  a  corporation  identical'with  the  one  known  as  the  "Trus- 
tees of  the  (Jeneral  Assembly  of  the  Presbyterian  Church  in 
the  United  States,"  chartered  by  the  legislature  of  North 
Carolina,     (p.  820.) 

3.  Wills—  Construction  of  Wills. 

In  the  interpretation  of  a  will,  the  true  inquiry  is  not  what 
the  testator  meant  to  express,  but  what  do  the  words  used 
express,     (p.  818.) 

4.  Wills — Certain  ft/  of  Disposition— Validity  of  Disposition. 

To  the  validity  of  every  disposition  as  well  of  personal  as 
of  real  estate,  it  is  requisite  that  there  he  a  definite  subject 
and  object;  and  uncertainty  in  either  of  these  particulars  is 
fatal,     (p.  8I(>.) 

Appeal  from  Circuit  Court,  Monroe  county. 

Suit  by  J.  \Y.  Pack  against  John  I\  Shanklin,  in  his  own 
right  and  as  executor  of  the  will  of  James  Shanklin,  de- 
ceased, and  others.  From  tin*  decree  rendered,  the  trus- 
tees of  the  (Jenerally  Assembly  of  the  Presbyterian 
Church  in  the  United  States  appeal. 


Affirmed. 
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John  W.  Harris,  for  appellants. 

A.  F.  Mathews,  Miller  &   Keed  and  John  Osborne,  for 
appellees. 

English,  President  : 

This  was  a  suit  in  equity,  instituted  in  the  Circuit  Court 
of  Monroe  county,  by  J.  W.    Pack  against  John  P.  Shank- 
lin,  in  his  own  right  and  as  executor  of  the  estate  of  James 
Shanklin,  deceased,  and  others,  seeking  the  interpretation 
of   the    last  will  and  testament  of  James  Shanklin,   de- 
ceased,   and  praying    that   certain   bequests,  to  wit:  one 
made  by  said   will  to  home  and  foreign    missions  of  the 
Southern  Presbyterian  Church,  or  the  trustees  of  said  mis- 
sions, find  to  the  American  Bible  Society,  or  the  trustees 
thereof,   and  to  the  support  of  the  pastor's  salary  of  the 
Southern  Presbyterian  Church  at  Centerville,  W.    Va.,  be 
declared  void ;  that  each  and  all  of  the  charitable  bequests 
be  declared  void;  that  the  heirs  and  next  of  kin  of  said 
Shanklin,   the  testator,  be  declared  entitled  to  all  of  his 
estate,  after  the  payment  of  the  debts.     The  plaintiff,  in 
his  bill,  alleges  that  in  the  year  1893  James  Shanklin   de- 
parted this  life,  in  the  county  of  Monroe;  that  said  Shank- 
lin was  never  married,  and  left  no  children  surviving  him, 
nor  did  he  leave  any  brothers  or  sisters  surviving  him,  but 
left,  as  his  heirs  at  law  and  next  of  kin,  the  plaintiff  and 
the  defendants,  his  nephews  and  nieces,    except  the  home 
and  foreign  missions  of  the  Southern  Presbyterian  Church 
and  the  American  Bible  Society:  that   the  plaintiff'  is  a 
nephew   and  one  of  the   heirs  at  law  and  next  of  kin  of 
said  Shanklin;  that  said  Shanklin  died  testate,  having   on 
the  28d  day  of  July,  1892,  executed   his  last    will,  which' 
was  on  the  5th  day  of  September  duly  probated   and  ad- 
mitted to  record;  that  said  Shanklin,  at  the  time  of  his 
death,  was  the  owner  of  a  large  estate,  real  and  personal; 
that  said  real  estate  is  estimated  to  be  worth  from   seven 
thousand  dollars  to  eight  thousand  dollars.     Said  will  di- 
rects that  "after  funeral  expenses,  etc,  are  paid,  that  the 
residue  of  the  estate,    both    real  and*  personal,    be  given 
equally  between  the   three   following   benevolent  causes, 
viz.  :     Home  missions,  foreign  missions,  and  the  American 
Bible  Society ;  that  is,  to  the  trustee  of  each  of  the  above 
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causes.  I  moan  the  home  and  foreign  missions  of  the 
Southern  Presbyterian  Church,  except  $500,  which  I  direct 
to  be  loaned,  and  the  interest  on  same  to  be  applied  annu- 
ally to  the  support  of  pastor's  salary  of  the  Southern  Pres- 
byterian Church  at  Centerville,  Monroe  county,  W.  Va. : 
and,  in  the  event  that  the  said  church  fails  entirely  to  have 
a  pastor,  then  the  above  sum  to  be  equally  divided  between 
the  above-named  benevolent  causes."  And  W.  W.  Pence 
and  John  P.  Shanklin  were  by  said  will  appointed  execu- 
tors, and  duly  qualified  as  such,  and  took  charge  of  said 
estate,  both  real  and  personal.  Plaintiff  further  alleges 
that,  by  said  will,  said  James  Shanklin  attempts  to  dis- 
pose of  his  entire  estate.  He  further  alleges  that  the 
home  and  foreign  missions  of  the  Southern  Presbyterian 
Church  and  the  American  Bible  Society,  or  the  trustees 
thereof,  if  there  be  any,  are  neither  natural  persons  nor 
corporations,  but  they  are,  each  and  all  of  them,  incorpor- 
ated religious  societies  or  organizations,  whose  members 
are  perpetually  changing,  and  the  bequests  and  provisions 
of  said  will  for  their  benefit  are  indefinite  charitable  be- 
quests; that  the  beneficiaries  under  said  will  are  each  in- 
definite, uncertain,  and  unascertainable. 

Plaintiff  further  charges  that  there  are  no  trustees  for 
said  home  and  foreign  missions  and  for  said  American 
Bible  Society,  or,  if  so,  they  are  unknown  to  him  ;  that  the 
bequests  of  five  hundred  dollars  to  the  support  of  the  pas%- 
tor's  salary  of  the  Southern  Presbyterian  Church  at  Cen- 
terville, Monroe  county,  is  void,  and  the  beneficiary  is  in- 
definite, unascertained,  and  unascertainable.  The  plain- 
tiff further  alleges  that  the  Southern  Presbyterian  Church 
is  not  a  natural  person  or  a  corporation,  but  a  religious 
society,  and  the  said  home  missions  and  foreign  missions 
and  American  Bible  Society  are  only  agencies  of  said 
church  or  society  ;  that,  if  there  ever  were  trustees  for  said 
beneficiaries,  they  could  not  hold  property  and  carry  on 
business  or  sue  in  this  State.  And  plaintiff  further  alleges 
that  each  and  all  of  the  bequests  of  said  will  are  void,  and 
that  the  whole  of  the  estate  real  and  personal  of  said  James 
Shanklin  should* be,  after  the  payment  of  the  debts,  dis- 
tributed between  his  heirs  at  law  and  next  of  kin,  who  are 
entitled  to  the  same;  and  he  prays  that  the  bequests  made 
by  said  will  to  home  and  foreign  missions  of  the  Southern 


Digitized  by  CjOOQ IC 


Pack  v.  Shanklin  et  a  I.  307 

Presbyterian  Church,  or  the  trustees  of  said  missions,  or 
to  the  American  Bible  Society,  or  the  trustees  thereof,  and 
to  the  support  of  the  pastor's  salary  of  the  Southern  Pres- 
byterian Church  at  Centerville,  W.  Va.,  be  declared  void, 
and  that  each  and  all  of  the  charitable  bequests  be  de- 
clared void;  that  the  heirs  and  next  of  kin  of  the  said 
Shanklin,  the  testator,  be  declared  entitled  to  all  of  his 
estate  after  the  payment  of  the  debts. 

The  American  Bible  Society  tiled  its  separate  answer, 
claiming  that  it  was  an  incorporated  body,  duly  incorpo- 
rated by  the  general  assembly  of  the  state  of  New  York, 
by  an  act  passed  March  25,  1845  (chapter  68),  which  has 
been  enlarged  and  modified  by  subsequent  acts,  so  that  it 
is  fully  authorized  and  empowered  to  receive  and  appro- 
priate any  bequests  or  devises  that  might  be  made  for  its 
use  as  a  corporate  body,  exhibiting  with  said  answer  au- 
thenticated copies  of  said  acts,  claiming  that,  under  the 
same,  it  is  fully  authorized  to  receive  and  appropriate  the 
bequests  of  the  testator,  James  S.  Shanklin.  Said  respond- 
ent further  says  that  whatever  construction  the  court  may 
put  upon  the  bequest  of  live  hundred  dollars  to  be  put  out 
at  interest,  and  the  interest  to  be  applied  annually  to  the 
pastor's  salary  of  the  Southern  Presbyterian  Church,  re- 
spondent readily  acquiesces;  but,  should  the  court  hold 
that  said  provision  cannot  be  enforced  by  the  court,  then 
respondent  will  claim  that  one-third  part  of  said  sum  must 
be  decreed  to  it,  and  the  said  bequest  must  be  divided 
equally  between  or  among  the  three  benevolent  causes 
named  in  said  will. 

On  petition,  the  trustees  of  the  general  assembly  of  the 
Presbyterian  Church  in  the  United  States  were  made  party 
to  this  cause,  and  filed  their  answer  thereto,  putting  in 
issue  certain  allegations  of  the  plaintiff's  bill,  and  admit- 
ting that  the  Southern  Presbyterian  Church  is  not  a  natural 
person,  nor  a  corporation,  but  claiming  that  the  same  is  a 
religious  society,  and  that  the  said  home  and  foreign  mis- 
sions are  agencies  of  the  said  church  or  society.  Said  de- 
fendant further  averred  that  the  said  Southern  Presby- 
terian Churelj  and  the  home  and  foreign  missions  of  said 
church  are  capable,  in  law,  of  taking  the  bequests  be- 
queathed in  said  will  through  this  defendant,  under  and 
by  virtue  of  a  charter  granted  to  this  defendant  by  the 
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legislature  of  the  state  of  North  Carolina  ;  and  respondent 
says  that  it  is  not  true  that  each  and  all  of  the  bequests 
of  said  will  are  void,  nor  that  the  whole  of  the  estate,  real 
and  personal,  of  said  James  Shanklin  should,  after  the 
payment  of  his  debts,  be  distributed  to  his  heirs  at  law 
and  next  of  kin.  Said  respondent  further  proceeds  to  set 
forth  the  provisions  of  the  charter  granted  to  them  by 
virtue  of  the  act  of  the  legislature  of  the  state  of  North 
Carolina  rarified  the  19tli  of  February,  186(5,  claiming  that 
thereby  they  are  authorized  and  empowered  to  take  and 
hold  all  such  estate,  property,  and  effects  as  may  be  ac- 
quired by  gift,  purchase,  devise,  or  bequest  to  enable  the 
General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  to  undertake  and  carry  on  the  work  of 
Christian  education,  of  foreign  and  domestic  missions,  of 
the  publishing  of  such  books,  tracts,  and  papers  as  are  con- 
nected with  the  diffusion  of  religious  literature  and  learn- 
ing, and  of  the  building  up  and  supporting  churches  of 
that  faith  and  worship  in  the  United  States  aforesaid; 
that  all  the  estate,  property,  and  effects  that  should  be  ac- 
quired by  the  said  trustees  and  their  successors  at  any 
time  should  be  held  and  disposed  of  according  to  the  di- 
rections of  the  general  assembly  aforesaid,  provided  that 
the  property,  real  and  personal,  held  or  possessed  by  said 
corporation,  should  not  exceed  two  millions  of  dollars ;  and, 
by  the  fourth  section  of  the  charter  so  granted  to  the  de- 
fendant, it  was  further  provided  that,  if  the  general  as- 
sembly should  establish  any  committees,  boards,  or  agen- 
cies for  any  of  the  purposes  recited  in  the  first  section  of 
the  charter,  the  same  should  be  held  and  deemed  branches 
of  that  incorporation  ;  and,  if  any  gift,  grant,  sale,  devise, 
or  bequest  should  be  made  to  the  trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  the  United  States 
for  the  use  of  such  boards,  committees,  or  agencies,  the 
same  should  be  good  and  effectual  to  pass  to  such  objects, 
whenever  the  donor,  grantor,  bargainor,  or  testator  should 
name  the  aforesaid  corporation  in  general  terms.  And 
the  defendant  further  alleges  that  the  property,  real  and 
personal,  held  or  possessed  by  it,  does  not  exceed  two  mil- 
lions of  dollars.  The  defendants,  further  answering,  pro- 
ceed to  state  the  existence  of  a  body  of  Christians  known 
as    the  uPresbvterian    Church    in    the   United    States  of 
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America,"  previous  to  tlie  late  Civil  War,  which  em- 
braced in  its  membership  citizens  of  each  of  the  United 
States,  and  states  briefly  their  system  of  church  govern- 
ment; that,  in  furtherance  of  the  work  of  the  church, 
the  general  assembly,  at  an  early  day,  committed  part  of 
its  work  to  certain  members  selected  from  time  to  time  for 
the  purpose,  and  constituted  into  boards,  among  which 
was  the  board  of  foreign  missions,  having  in  charge  the 
work  of  missions  in  foreign  lauds,  and  also  a  board  of 
home  or  domestic  missions,  which  had  charge  of  the  work 
of  missions  in  the  United  States;  that  on  the  4th  day  of 
December,  18(51,  the  Presbyterians  within  the  bounds  of 
the  southern  states  composing  the  Confederacy,  together 
with  certain  other  Presbyterians,  determined  to  separate 
from  the  Presbyterian  Church  of  the  United  States  of 
America,  and  sent  commissioners  to  an  assembly  which 
met  at  that  date  in  Augusta,  Ga.,  and  organized  under  the 
name  of  the  "General  Assembly  of  the  Presbyterian 
Church  in  the  Confederate  States  of  America" ;  at  the  end 
of  the  war,  this  body,  at  its  session  in  Macon,  Ga.,  com- 
mencing the  14th  December,  1865,  changed  the  name  of 
the  church  it  represented  to  the  " Presbyterian  Church  in 
the  United  States";  and  said  church  since  its  separation, 
in  18B1,  lias  been  popularly  known  as  the  "Presbyterian 
Church  South,"  or  the  "Southern  Presbyterian  Church," 
and  the  Presbyterian  Church  in  the  United  States  of 
America,  from  which  it  separated,  has  been  known  as  the 
"Presbyterian  Church  North,"  or  the  "Northern  Presby- 
terian Church";  that  the  General  Assembly  of  the  Con- 
federate States  determined,  among  other  things,  upon  the 
organization  of  permanent  agencies  for  the  purpose  of  con- 
ducting its  foreign  and  home  or  domestic  missions  work, 
and,  in  pursuance  of  such  design,  established  a  committee 
of  foreign  missions,  and  a  like  committee  of  home  or  do- 
mestic missions;  that  the  duty  of  the  committee  of  for- 
eign missions  was  to  propagate  the  gospel  ministry  among 
the  heathen,  and  this  work  was  carried  on  by  the  general 
assembly  through  this  committee,  which  was  directly  re- 
sponsible to  the  general  assembly ;  that  the  duty  of  the 
home  or  domestic  missions  committee  was  to  propagate  the 
gospel  ministry  in  the  destitute  field  within  the  territory 
of  the  church  which  was  done  by  the  general  assembly, 
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through  this  committee;  that  upon  the  changing  of  the 
name  of  the  church,  in  1805,  there  was  a  corresponding 
change  in  the  names  of  these  committees,  hut  they  were 
commonly  known  as  the  home  or  domestic  missions  and 
the  foreign  missions  of  the  Southern  Presbyterian  Church; 
and  the  defendant  charges  that  the  committees  aforesaid 
were  intended  to  he,  and  were,  objects  of  testator's  bounty. 
Respondent  further  alleges  that  said  homo  and  foreign 
missions  of  the  Southern  Presbyterian  Church  are  duly 
created  and  constituted  by  the  General  Assembly  of  the 
Presbyterian  church  in  the  United  States,  commonly 
known  as  the  "Southern  Presbyterian  Church,"  for  the 
purposes  hereinbefore  set  forth,  and,  as  such,  are  agencies 
of  the  said  church,  and  were  such  agencies  so  constituted 
at  the  date  of  the  death  of  said  testator;  and  being  such 
agencies,  under  and  by  virtue  of  the  act  of  the  legislature 
of  the  State  of  North  Carolina,  they  were  incorporated, 
became  a  part  and  parcel  of  this  defendant  corporation, 
and,  as  such,  this  defendant,  in  law  and  in  equity,  is  au- 
thorized to  seize  and  take  and  hold  the  bequests  given  to 
the  said  home  and  foreign  missions  of  the  Southern  Pres- 
byterian Church  under  the  will  of  the  said  testator;  and 
the  defendant  prays  that  the  said  legacies  or  bequests  so 
given  to  the  said  home  and  foreign  missions  of  the  South- 
ern Presbyterian  Church  may  be  paid  over  to  it. 

The  executors  of  said  will  also  filed  their  answer,  put- 
ting in  issue  the  allegations  of  the  plaintiff's  bill,  and  a 
decree  was  entered  in  this  case,  referring  the  same  to  a 
commissioner,  with  instructions  to  audit,  settle,  and  re- 
port the  accounts  of  said  executors.  Certain  facts  were 
agreed  among  the  parties  to  the  suit :  That  a  certain  ex- 
hibit filed  with  the  papers,  marked  "A, "contained  in  fact 
true  copies  of  the  charter,  by-laws,  and  resolutions  of  the 
defendant  corporation,  the  trustees  of  the  General  Assem- 
bly of  the  Presbyterian  Church  of  the  Tinted  States,  and 
of  certain  resolutions  and  directions  of  the  general  assem- 
bly of  said  church,  commonly  known  as  the  "Southern 
Presbyterian  Church, ,?  and  that  said  corporation  was,  an- 
terior to  the  death  of  the  alleged  testator,  duly  organized 
under  said  charter  and  the  laws  of  the  state  of  North  Car- 
olina, and  that  corporation  is  still  existing  and  doing 
business  as  such,  and  that  the  property,  real  and  personal, 
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held  or  possessed  by  said  corporation,  does  not  exceed  two 
millions  of  dollars;  that,  at  the  time  the  will  in  question 
took  effect,  the  said  general  assembly  had  a  committee  for 
the  purpose  of  carrying  on  the  work  of  home  missions, 
known  as  the  "Committee  of  Sustentation,"  and  a  com- 
mittee for  the  purpose  of  carrying  on  the  work  of  foreign 
missions,  known  as  the  "Committee  of  Foreign  Missions." 

An  amended  bill  was  filed  by  complainant,  making  the 
heirs  at  law  of  the  testator  parties  defendant,  setting  forth 
the  bequest  contained  in  the  will,  and  alleging  that  they 
were  all  invalid,  because  contrary  to  the  laws  and  policy 
of  the  State  of  West  Virginia,  and  because  of  the  uncer- 
tainty of  the  legatees,  and  the  vagueness  and  indefmiteness 
of  the  beneficiaries  of  said  bequests;  that  if  the  claim  of 
the  trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  that  they  were  duly  incorporated  under  the  act  of 
the  assembly  of  North  Carolina  be  correct,  and  if  said 
act  also  incorporates  its  board  of  home  and  foreign  mis- 
sions, yet  said  act  of  incorporation  under  which  they  claim 
to  have  organized  is  contrary  to  the  settled  law  and  policy 
of  this  State;  that  said  act  of  assembly  clearly  attempts 
to  incorporate  a  church,  and  to  incorporate  all  the  agencies 
of  that  church,  which  is  not  only  repugnant  to  the  organic 
law  of  this  State,  but  of  the  State  of  North  Carolina  ;  that 
the  trustees  of  the  hoards  of  home  missions  and  foreign 
missions  are  appointed  by  the  general  assembly,  and  not 
by  the  trustees ;  that  said  hoards  have  never  organized  or 
attempted  to  organize  as  separate  and  independent  corpo- 
rations, and  have  never  been  in  any  way  under  the  control 
of  the  trustees  of  the  general  assembly;  that  the  bequest 
to  the  Bible  Society  is  void  for  want  of  certainty  in  the 
beneficiaries;  and  that  the  investment  of  the  five  hundred 
dollars  is  void,  because  no  one  is  appointed  by  the  will  to 
take  and  hold  the  legal  title,  and  the  beneficiary  is  a  name- 
less and  uncertain  person.  The  American  Bible  Society, 
the  executors,  and  said  trustees  filed  their  answers  to  said 
amended  bill,  adopting  their  answers  to  the  original  bill, 
to  which  the  plaintiff  replied  generally.  Said  commis- 
sioner's report  was  returned  and  excepted  to. 

On  the  8th  day  of  October,  1805,  a  decree  was  entered 
in  the  cause,  overruling  the  exceptions  to  said  commis- 
sioner's report,  and  confirming  the  same,  and  holding  that 
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so  much  of  the  will  of  James  S.  Shanklin,  deceased,  as  di- 
rected that  his  estate,  except  live  hundred  dollars,  be 
"equally  divided  between  the  three  following  benevolent 
causes,  viz:  Home  missions,  foreign  missions,  and  the 
American  Bible  Society;  that  is,  to  the  trustee  of  each  of 
the  above  causes.  I  mean  the  home  and  foreign  missions 
of  the  Southern  Presbyterian  Church," — was  void,  except 
as  to  the  American  Bible  Society,  as  contrary  to  the  Con- 
stitution and  hostile  to  the  policy  of  the  State  of  West 
Virginia;  that  so  much  of  said  will  as  directs  that  five 
hundred  dollars  be  loaned  out,  and  the  interest  on  the 
same  applied  to  the  support  of  pastor's  salary  of  the 
Southern  Presbyterian  Church  at  Centerville,  Monroe 
County,  W.  Va.,  was  void  for  uncertainty;  that  the  said 
American  Bible  Society  was  entitled  to  one-third  of  said 
estate,  and  that  the  other  two-thirds  should  pass  to  the 
heirs  at  law  and  distributees  of  said  James  S.  Shanklin. 
Said  account  was  recommitted  to  said  commissioner,  with 
instructions  to  make  further  settlement  of  the  accounts  of 
the  executors;  and  it  was  further  decreed  that  W.  W. 
Pence  recover  against  the  estate  of  the  said  James  S. 
Shanklin  the  sum  of  nine  hundred  and  fifty-eight  dollars 
and  eighty-live  cents,  with  interest  from  the  19th  of  March, 
1805,  and  that  John  P.  Shanklin  recover  against  said  es- 
tate the  sum  of  eight  hundred  and  nine  dollars  and  sixty 
cents,  with  interest  thereon  from  the  date  last  aforesaid, 
and  that  the  sum  of  one  hundred  dollars  be  paid  to  Logan 
&  Patton  for  their  services  as  counsel  in  this  suit  on  l>ehalf 
of  said  executors,  to  be  paid  by  said  executors  out  of  the 
funds  in  their  hands,  and  from  this  decree  the  trustees  of 
the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  obtained  this  appeal. 

The  appellant,  in  its  petition  for  this  appeal,  represents 
that  it  is  the  party  designated  to  take  under  said  will  by 
the  general  description  of  the  trustees  of  the  home  ami 
foreign  missions  of  the  Southern  Presbyterian  Church:  that 
there  is  no  uncertainty  as  to  this  fact;  that,  the  appellant 
being  an  incorporated  body,  the  rule  as  to  charitable  be- 
quests does  not  apply;  and  that  it  is  entitled  to  take  and 
hold  under  said  will,  and  claims  that  the  circuit  court  of 
Monroe  county,  by  its  decree  of  October  8,  J 805,  commit- 
ted an  error  in  setting  aside  the  will  of  said  Shanklin,  ex- 
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cept  as  to  the  gift  to  the  American  Bible  Society,  and  in 
holding  the  provisions  therein  in  behalf  of  appellant  to  be 
void,  as  contrary  to  the  Constitution  and  hostile  to  the 
policy  of  the  state  of  West  Virginia  ;  and  that  it  was  also 
error  in  said  decree  to  allow  John  1\  Shanklin,  one  of  the 
executors,  eight  hundred  and  nine  dollars  and  sixty  cents, 
and  W.  W.  Pence,  the  other  executor,  the  sum  of  nine  hun- 
dred and  fifty-eight  dollars  and  eighty-live  cents,  for  al- 
leged services,  in  support  of  which  no  sufficient  competent 
evidence  was  offered.  Now,  in  considering  the  questions 
raised  in  this  assignment  of  error,  we  notice,  first,  the  car- 
dinal rule  controlling  the  interpretation  of  wills,  that  the 
intention  of  the  testator  must  be  looked  for,  and,  in  order 
to  ascertain  the  meaning  of  the  testator,  we  must  take  the 
will  by  the  four  corners,  and  look  upon  its  face,  and  there 
find  the  intent  from  the  words  used.  As  was  announced 
in  the  case  of  Covr/i  v.  Eaxtham,  20  W.  Va.  784  (S  S.  E. 
2S) :  uIn  the  interpretation  of  a  will,  the  true  inquiry  is 
not  what  the  testator  meant  to  express,  but  what  do 
the  words  used  express."  The  appellant,  in  its  assign- 
ment of  errors,  represents  that  the  "Trustees  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  in  the 
United  States"  was  the  party  designated  to  take  under  said 
will  by  the  general  description  of  the  "Trustees  of  the 
Home  and  Foreign  Missions  of  the  Southern  Presbyterian 
Church,"  and  there  is  no  uncertainty  as  to  this  fact,  and 
that,  the  appellant  being  an  incorporated  body,  the  rule 
as  to  charitable  bequests  does  not  apply,  and  that  ap- 
pellant is  entitled  to  take  and  hold  under  said  will,  in 
accordance  with  its  terms.  When,  however,  we  look  to 
the  face  of  the  will,  it  is  found  that  the  bequest  is  made  to 
the  following  benevolent  causes,  viz.  :  "Home  missions, 
foreign  missions,  and  the  American  Bible  Society;  that  is, 
to  the  trustee  of  each  of  the  above  causes-."  And,  by  way 
of  explanation,  testator  says :  "I  moan  the  home  and  for- 
eign missions  of  the  Southern  Presbyterian  Church."  It 
is  difficult,  however,  to  understand  how  the  trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  could  have  been  intended  by  the  language 
used  in  the  will,  and  the  language  is  not  explained  by 
parol  testimony. 

If  it  were  thought   necessary*   in  this  case  to  review  the 
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early  derisions  founded  upon  cases  arising  in  Virginia,  and 
call  attention  to  the  jealous  scrutiny  with  which  the  courts 
guarded  against  any  attempt  to  concentrate  money  in  the 
hands  of  religious  associations,  we  might  well  content  our- 
selves by  calling  attention  to  the  case  of  AxHOciation  v. 
IFarfa  AV*/'j»,  decided  by  the  supreme  court  of  the  Cnited 
States,  and  reported  in  4  Wheat.  1,  which  was  ably  ar- 
gued by  William  Wirt,  the  attorney  general,  on  one  side, 
and  Benjamin  Watkins  Leigh,  on  the  other,  and  an  able 
and  elaborate  opinion  rendered  by  Thief  Justice  Marshall. 
The  case  originated  in  Virginia,  and  the  question  was 
whether,  under  the  following  clause,  contained  in  the  will 
of  Silas  Hart:  "Item.  What  shall  remain  of  my  military 
certificates  at  the  time  of  my  decease,  both  principal  and 
interest,  I  give  and  bequeath  to  the  Baptist  Association 
that,  for  ordinary,  meets  at  Philadelphia  annually,  which 
I  allow  to  be  a  perpetual  fund  for  the  education  of  youths 
of  the  Baptist  denomination,  who  shall  appear  promising 
for  the  ministry,  always  giving  a  preference  to  the  de- 
scendants of  my  father's  family," — said  Baptist  Associa- 
tion could  take  the  bequest  above  mentioned.  This  be- 
quest was  made  subsequent  to  the  repeal  of  the  English 
statute  of  43  Eliz.  c.  4,  in  reference  to  the  charitable  uses. 
The  chief  justice,  in  his  able  opinion,  reviews  the  common- 
law  and  English  statutes  upon  the  subject,  and  concludes 
that  the  association,  in  not  being  incorporated  at  the  testa- 
tor's decease,  could  not  take  this  trust  as  a  society,  that  the 
bequest  could  not  be  taken  by  the  individuals  who  composed 
the  association  at  the  death  of  the  testator,  and  that  there 
were  no  persons  to  whom  this  legacy,  were  it  not  a  charity, 
could  be  decreed,  and  that  it  could  not  be  sustained  in 
that,  court  as  a  charity,  and  by  also  referring  to  the  case 
of  Galle<j(fH  Kr't'M  v.  Attorney  (j'nierrtl*  3  Leigh.  450,  in 
which  a  very  able  and  exhaustive  opinion  was  handed 
down  by  Tucker,  P. 

One  of  the  questions  presented  in  that  case  was  as  to 
whether  certain  bequests  made  by  said  (Jallego  as  charities 
to  the  Catholic  Church  were  valid  or  void,  and  they  were 
held  void,  the  tirst  point  of  the  syllabus  reading  as  fol- 
lows:  "Testator  directs  his  executors  to  lay  by  $2,tM)0  to 
be  distributed  among  needy  poor  and  respectable  widows, 
and,  in   case  the  Roman   Catholic   Chapel   shall    be  con- 
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tinued  at  time  of  his  death,  to  pay  $1,000  towards  its  sup- 
port, and,  if  the  Roman  Catholic  congregation  shall  come 
to  a  determination  to  build  a  chapel  at  Richmond,  to  pay 
$3,MM)  towards  its  accomplishment;  and  he  devises  a  lot  in 
Richmond  to  four  trustees  in  fee,  upon  trust  to  permit  all 
and  every  person  belonging  to  the  Roman  Catholic  church, 
as  members  thereof,  or  professing  that  religion,  and  re- 
siding in  Richmond  at  the  time  of  his  death,  to  build  a 
church  on  the  lot,  for  the  use  of  themselves  and  all  others 
of  that  religion  who  may  hereafter  reside  in  Richmond. 
Upon  information  filed  by  the  attorney  general,  in  chan- 
cery, to  enforce  the  charitable  bequests  and  devise,  held, 
that  the  bequests  and  devise  are  uncertain  as  to  the  bene- 
ficiaries, and  therefore  void."  "The  English  statutes  of 
charitable  uses  (43  Eliz.)  having  been  repealed  in  Virginia, 
the  courts  of  chancery  have  no  jurisdiction  to  decree  chari- 
ties, where  the  objects  are  indefinite  and  uncertain." 
Judge  Tucker,  in  the  course  of  his  opinion,  says  :  "The  his- 
tory of  the  papal  see,  and  of  the  religious  houses  under  its 
dominion,  is  but  a  history  of  the  cupidity  of  monks  and 
devotees,  veiled  under  the  sacred  garb  of  our  holy  religion. 
The  vast  domains  of  the  clergy  acquired  by  the  Catholic 
establishment  of  France  are  known  to  us  all.  From  this 
fatal  source,  among  others,  sprung  a  revolution  which  del- 
uged the  fairest  country  in  Europe  in  blood,  and,  in  its 
horrible  progress,  spread  desolation  over  adjoining  states, 
and  shook  the  civilized  world  to  its  center.  And  in  Prot- 
estant England,  fenced  around,  as  it  has  been,  with  mort- 
main acts,  we  see  a  church  establishment  possessed  of 
overgrown  wealth  and  power,  less  devoted  to  the  cause  of 
genuine  religion  than  to  pamper  the  luxury  and  indolence 
of  the  high  dignitaries  of  the  church.  With  these  ex- 
amples .before  our  eyes,  it  is  not  wonderful  that  our  states- 
men have  been  cautious.  They  have  been  wise  in  their 
caution.  The  evil  has  not  sprung  from  particular  creeds 
or  the  peculiarities  of  a  confession  of  faith.  It  grows  out 
of  the  very  nature  of  the  thing.  The  church,  if  made 
capable  to  take,  while  it  is  continually  acquiring,  from  the 
liberality  of  the  pious,  or  the  fears  of  the  timid,  or  the 
credulity  of  the  ignorant,  never  can  part  with  anything; 
and  thus,  like  those  sustaining  powers  in  mechanics  which 
retain  whatever  they  once  have  gained,  it  advances  with  a 
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step  that  never  retrogrades.  The  natural  cupidity  of  the 
human  heart  is  watched  by  the  devotee  himself,  with  the 
less  jealousy  in  his  pursuit  after  acquisitions  for  the 
church,  since  he  believes  it  to  be  purified  from  the  dross  of 
selfishness,  and  sanctified  by  the  holy  object  of  his  am- 
bition. Thus  it  is  that,  however  humble  in  its  beginning, 
accumulation  is  the  natural  result  of  the  power  vested  in 
any  religious  society  to  acquire  property." 

In  the  Acts  of  1841-42  of  the  legislature  of  Virginia 
(page  ($0,  c.  102)  it  was  provided  that  "every  conveyance 
devise  or  dedication  shall  be  valid  which  since  the  1st  day 
of  January,  1777,  has  been  made,  and  every  conveyance 
shall  be  valid  which  hereafter  shall  be  made  of  land  for 
the  use  or  benefit  of  any  religious  congregation  as  a  place 
for  public  worship  or  as  a  burial  place  or  a  residence  for  a 
minister;  and  the  land  shall  be  held  tor  such  use  or  bene- 
fit, and  for  such  purpose,  and  not  otherwise."  The  court 
of  appeals  of  Virginia,  construing  this  statute  in  the  case 
of  Seaburn's  Evr  v.  Seabi'm,  15  (irat.  428,  which  was  de- 
cided in  1859,  held  "that  this  section  does  not  authorize  a 
devise  of  land  for  the  use  of  a  religious  congregation,  but 
only  a  conveyance  by  deed;"  also,  that  it  "did  not  author- 
ize a  bequest  of  money  to  be  expended  in  building  a  church 
at  a  specified  place,  or  for  the  support  of  the  pastor  of  such 
church."  Upon  the  question  of  the  certainty  and  the  defi- 
niteness  of  bequests,  we  refer  to  the  case  of  Janeifs  Kr'r 
v.  Latane,  4  Leigh.  327,  the  syllabus  in  which  case  reads  as 
follows:  "Testator  bequeaths  to  the  school  commissioners 
and  their  successors  of  South  Farnham  district,  Essex  Co., 
for  the  schooling  of  the  poor  children  of  that  district, 
$1,000,  to  be  put  out  at  interest,  and  the  interst  only  to  be 
applied  for  the  schooling  of  said  poor  children.  There  are 
school  commissioners  in  the  county  of  Essex,  and  testator 
was  one  of  them  at  his  death,  but  they  are  not  a  corporate 
body.  There  are  no  school  commissioners  of  South  Farn- 
ham district,  nor  any  such  district,  that  being  only  the 
name  of  an  ancient  parish.  Held,  the  bequest  is  void." 
Upon  this  question,  Jarman  on  Wills  (volume  1.  p.  356) 
thus  states  the  law:  "To  the  validity  of  every  disposition, 
as  well  of  personal  as  of  real  estate,  it  is  requisite  that 
there  be  a  definite  subject  and  object;  and  uncertainty  in 
either  of  these  particulars  is  fatal."  In  the  cases  of  Brooke 
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v.  Shaeklett  i\\\i\  Carter  v.  Wolfe,  13  (irat.  801,  decided  in 
1856,  the  case  of  G  allegata  AW*  v.  Attorney  General,  8 
Leigh.  450,  was  approved. 

In  the  constitution  of  Virginia  of  1851  (article  IV,  sec- 
tion 32)  it  was  provided  that  uthe  general  assembly  should 
not  grant  a  charter  of  incorporation  to  any  church  or  re- 
ligious denomination,  hut  might  secure  the  title  to  church 
property  to  anextent  to  he  limited  by  law";  and  the  same, 
in  substance,  is  found  in  the  Constitution  of  West  Vir- 
ginia (article  VI,  section  47).  Other  cases  might  be  cited 
to  show  the  disposition  on  the  part  of  the  courts  and  legis- 
lature of  the  State  of  Virginia  to  prevent  the  accumula- 
tion of  money  in  the  hands  of  religious  institutions,  and 
the  encroachment  of  such  institutions  upon  the  affairs  of 
state. 

The  first  case  considered  by  this  Court  bearing  upon  the 
question  was  that  of  Carpenter  v.  Miller*  s  AW#,  3  W.  Va. 
174,  in  which  it  was  held:  UA  clause  in  a  codicil  to  a  will 
devising  estate  'to  the  propagation  of  the  gospel  in  foreign 
lands'  is  void  for  uncertainty  in  the  devisee."  The  next  case 
was  that  of  Society  v.  Pendleton,  7  W.  Va.  71),  which  involved 
the  construction  and  interpretation  of  the  will  of  one 
Maria  Cooper,  who  died  some  time  in  1855,  testate,  having 
in  her  will  made  the  following  bequests :  "First.  I  sub- 
scribe $2,000  to  the  founding  of  an  academy  in  or  near  the 
town  of  Martinsburg,  to  be  under  the  control  and  direction 
of  the  Presbytery  of  Winchester  [old  school],  which,  if 
not  sooner  paid  by  nie,  I  hereby  direct  my  executor  first  of 
all  to  pay  out  the  proceeds  of  the  aforesaid  land  [referring 
to  land  in  Pennsylvania]  as  soon  as  the  same  may  come 
into  his  hands,  to  such  person  or  persons  as  the  said  Pres- 
bytery may  authorize  to  receive  the  same,  the  sum  of 
$2,000.  Second.  I  give4  to  the  trustees  of  the  Presbyterian 
congregation  at  Martinsburg  [old  school]  the  sum  of  $8,000, 
to  be  applied  by  them  towards  the  purchase  of  a  lot  and 
the  erection  thereon  of  a  house,  or  the  purchase  of  a  house 
and  lot,  and  fitting  the  same  for  the  residence  of  the  pas- 
tor of  said  congregation.  Third.  To  the  trustees  of  the 
hoard  of  foreign  missions  of  the  Presbyterian  Church  in  the 
United  States  of  America  the  sum  of  $500,  to  be  applied  to 
the  uses  and  purposes  of  said  board,  and  under  its  direc- 
tion.    Fourth.  To  the  trustees  of  the  board   of  missions  of 
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the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America,  towards  the  fund  for  superan- 
nuated ministers  and  their  families,  the  sum  of  $5,000. 
Fifth.  To  the  trustees  of  the  board  of  missions  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  the  sum  of  $500.  Sixth.  To  the  American 
Bible  Society,  formed  in  New  York  in  the  year  1816, 1  give 
the  sum  of  $500,  to  be  applied  to  the  charitable  uses  and  pur- 
poses of  said  society."  It  was  there  held  that  said  be- 
quests were  void  under  the  statutes  of  Virginia  and  the 
decisions  of  her  courts. 

The  next  case  in  this  Court  bearing  upon  the  question  is 
the  case  of  Wilson  v.  Perry,  29  W.  Va.  169  (1  S.  E.  302), 
in  which  the  will  of  John  W.  Perry,  a  citizen  of  Monroe 
County,  W.  Va.,  was  construed,  and  the  validity  of  certain 
bequests  therein  contained  was  passed  upon,  the  Court 
holding  the  following  charitable  bequests  contained  in  said 
will,  viz:  five  hundred  dollars  to  inclose  the  Mt.  Pleasant 
church  and  graveyard ;  four  thousand-  dollars  to  purchase 
a  parsonage  for  Mt.  Pleasant  church;  two  hundred  and 
fifty  dollars  for  the  Presbyterian  Sunday  school  at  Union; 
two  hundred  and  fifty  dollars  for  the  Sunday  school  at 
Centerville;  two  hundred  and  fifty  dollars  for  the  Sunday 
school  at  Fairview  school  house;  three  hundred  dollars  for 
the  home  missions  of  the  Presbyterian  Church ;  and  the 
remaining  half  of  the  residue  of  said  estate  to  purchase  a 
parsonage  at  Union, — to  be  uncertain  as  to  the  benefici- 
aries, and  therefore  void.  In  that  case  this  Court  con- 
sidered and  approved  the  case  above  mentioned,  of- 
Association  v.  Hart's  Kr'rs,  4  Wheat.  1,  and  Gallego's 
K.i"'r  v.  At  tor  net/  General,  3  Leigh.  450. 

And  again,  in  the  case  of  Cniversifi/  v.  Tucker,  31  W. 
Va.  621  (8  8.  E.  410),  this  Court  held  that  foreign  corpo- 
rations may  take  bequests  of  charities  under  a  will  made 
in  this  State  when  and  to  the  extent  authorized  by  their 
charter;  also,  that,  when  such  corporations  are  improperly 
described  in  the  will,  the  bequest  will  not  fail  if  it  be 
clearly  shown  by  proper  proof  what  corporations  were 
meant  by  the  description.  This  case  is  relied  on  by  the 
appellant  in  this  cause,  it  being  contended  that  the  be- 
quests to  home  and  foreign  missions  of  the  Southern  Pres- 
byterian Church  were  bequests  to  a  foreign  corporation. 


Digitized  by  CjOOQ IC 


Pack  r.  Shanklin  et  ah  319 

Now,  let  us  examine  the  bequests  contained  in  the  will 
under  consideration.  Can  we  say  that  a  portion  of  James 
S.  Shanklin's  property,  real  or  personal,  was  thereby  given 
or  intended  to  be  bestowed  by  any  clause  in  his  will  upon 
any  corporation,  either  foreign  or  domestic?  He  directs 
his  estate,  both  real  and  personal,  to  be  given  equally  be- 
tween the  three  following  benevolent  causes,  viz  :  "Home 
missions,  foreign  missions,  and  the  American  Bible  Soci- 
ety; that  is,  to  the  trustees  of  each  of  the  above  causes. 
I  mean  the  home  and  foreign  missions  of  the  Southern 
Presbyterian  Church."  There  is  no  proof  in  the  cause 
that  any  corporation  was  intended  by  the  language  used 
in  this  will.  It  is  true,  there  is  an  agreed  statement  of 
facts  in  the  case,  first,  that  a  paper  thereto  annexed, 
marked  "A,"  contains  printed  copies  of  the  charter  and 
by-laws  of  the  trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States,  and  of  certain 
resolutions  and  directions  of  the  general  assembly  of  said 
church,  and  that  they  are  true  copies  of  said  charter,  by- 
laws, and  resolutions,  and  that  said  corporation  was  duly 
organized  under  said  charter  and  the  laws  of  North  Caro- 
lina before  the  death  of  testator,  and  is  still  existing  and 
doing  business  as  such,  and  its  property,  real  and  personal, 
does  not  exceed  two  millions  of  dollars;  that,  at  the  time 
the  will  in  question  took  effect,  the  said  general  assembly 
had  a  committee  for  the  purpose  of  carrying  on  the  work 
of  home  missions,  known  as  the  "Committee  of  Sustenta- 
tion,"  and  a  committee  for  the  purpose  of  carrying  on  the 
work  of  foreign  missions,  known  as  the  "Committee  of 
Foreign  Missions";  that  testator  was  for  a  number  of 
years  a  member  and  officer  of  said  church,  was  greatly  de- 
voted to  said  church,  and  took  an  active  part  in  its  work, 
and  declared  his  intention  of  making  provision  in  behalf 
of  foreign  and  home  missions  in  his  will.  .  Did  James 
Shanklin,  by  his  will,  give  any  of  his  property  to  any  cor- 
poration, foreign  or  domestic?  The  language  therein  con- 
tained gives  it  to  home  missions,  foreign  missions,  and  the 
American  Bible  Society;  that  is,  to  the  trustee  of  each  of 
the  above  causes.  What  trustee?  Even  if  we  were  to 
hold  that  the  words  wen*  added  by  way  of  explanation, 
"I  mean  the  home  and  foreign  missions  of  the  Southern 
Presbyterian  Church,"  yet  that  explanation  fails  to  point 
out  any  corporation  that  is  to  take. 
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It  appears  in  the  agreed  statement  of  facts  that  the  trus- 
tees of  the  General  Assembly  of  the  Presbyterian  Church 
of  the  United  States,  commonly  known  as  the  "Southern 
Presbyterian  Church,"  had  a  committee  of  sustentation 
for  the  purpose  of  carrying  on  home  missions,  and  a  com- 
mittee for  the  purpose  of  foreign  missions,  known  as  the 
"Committee  of  Foreign  Missions";  but  neither  of  these 
was  a  corporation,  nor  could  they  be  under  the  Constitution 
and  laws  of  West  Virginia.  When  we  refer  to  the  charter 
of  this  North  Carolina  corporation,  it  is  found  that  the 
trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  are  authorized  to  take  and 
hold  all  such  estate,  property,  and  effects  as  might  be 
acquired  by  gift,  purchase,  devise,  or  bequest  to  aid  and 
enable  said  General  Assembly  of  the  Presbyterian  Church 
to  undertake  and  carry  on  the  work  of  Christian  education, 
foreign  and  domestic  missions,  etc. ;  so  that  it  is  easily  per- 
ceived that,  under  the  charter  of  this  North  Carolina  cor- 
poration, there  is  no  truestee  of  home  missions  or  foreign 
missions.  The  agreement  of  facts  shows  that  there  was  a 
committee  of  sustentation,  and  a  committee  for  carrying 
on  the  work  of  foreign  missions,  under  the  direction  of  the 
General  Assembly.  It  does  not  appear  that  the  General 
Assembly  was  a  corporation,  but  this  corporation  was 
authorized  to  receive  contributions,  bequests,  etc.,  to  aid 
the  General  Assembly  of  the  Presbyterian  Church  in  car- 
rying on  foreign  and  domestic  missions.  These  committees 
were  the  agents  and  instruments  of  said  General  Assem- 
bly, and  we  cannot  say  who' was  intended  by  the  trustee  of 
each  of  these  causes,  home  and  foreign  missions  of  the 
Presbyterian  Church.  The  bequest  is  too  indefinite,  and 
we  cannot  say  to  whom  the  executor  would  be  safe  in  pay- 
ing this  legacy:  and  we  may  well  ask,  who  is  entitled  to 
demand  and  receive  this  legacy, — the  committee  appointed 
by  the  General  Assembly  or  the  corporation  known  as  the 
"Trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States"?  The  words  of  the  will  give 
the  bequests  to  neither,  and  we  must  hold  it  void  for  un- 
certainty; and  although  the  pleadings  in  this  cause  are  not 
such  as  would  authorize  a  decree  directing  a  settlement  of 
the  accounts  of  the  executors,  and  a  convention  of  the 
crditors  of  said  testator,  yet  the  parties  to  the  cause  being 
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of  opinion  that  it  would  facilitate  the  settlement  of  the 
estate,  of  said  testator,  and  save  costs  to  said  estate,  to 
have  the  creditors  convened,  and  accounts  of  said  execu- 
tors settled,  and  directions  given  to  them  as  to  the  collec- 
tion and  distribution  of  the  assets  of  the  estate,  as  if  the 
pleadings  in  the  cause  had  been  properly  framed  to  that 
end,  and  having  consented  to  such  convention  and  settle- 
ment, and  these  matters  having  been  referred  to  a  com- 
missioner, who  reported  thereon,  which  report  was  ex- 
cepted to  by  the  American  Bible  Society  and  the  trustees 
of  the  General  Assembly  of  the  Presbyterian  Church  in 
the  Pnited  States,  and  the  court  having,  as  we  think,  prop- 
erly overruled  the  exceptions  taken  to  the  report  of  Com- 
missioner Kester,  and  confirmed  the  same,  and  decreed  in 
favor  of  \\\  \\\  Pence  the  sum  of  nine  hundred  and  fifty- 
eight  dollars  and  eighty-five  cents,  with  interest  thereon 
from  the  19th  day  of  March,  1895,  until  paid;  and  in  favor 
or  John  P.  Shanklin,  against  said  estate,  the  sum  of  eight 
hundred  and  nine  dollars  and  sixty  cents,  with  interest 
thereon  from  the  date  last  aforesaid  until  paid,  and  that 
the  sum  of  one  hundred  dollars  be  allowed  Logan  tv.  Pattoii, 
as  counsel  in  said  suit,  for  their  services  as  counsel  of  said 
executors,  to  be  paid  by  said  executors  out  of  funds  in 
their  hands,  the  decree  is  in  this  respect  affirmed.  The 
decree  is  also  affirmed  so  far  as  it  holds  that  so  much  of  the 
will  of  James  S.  Shanklin,  deceased,  as  directs  that  his 
estate,  except  live  hundred  dollars,  be  divided  equally  be- 
tween the  three  following  benevolent  causes,  viz.  :  "Home 
missions,  foreign  missions,  and  the  American  Bible  So- 
ciety; that  is,  to  the  trustees  of  each  of  the  above  causes. 
I  mean  the  home  and  foreign  missions  of  the  Southern 
Presbyterian  Church," — is  void,  as  contrary  to  the  Consti- 
tution and  hostile  to  the  policy  of  the  State  o'f  West 
Virginia,  except  as  to  the  bequest  to  the  American  Bible 
Society,  which  is  shown  to  be  a  corporation,  and  entitled 
to  take  under  the  will.  I  also  affirm  the  decree  complained 
of  so  far  as  it  holds  that  so  much  of  said  will  as  directs  that 
five  hundred  dollars  be  loaned  out,  and  the  interest  on  the 
same  applied  to  the  support  of  pastor's  salary  of  the 
Southern  Presbyterian  ('hurch  at  Centerville,  Monroe 
county,  W.  Va.,  is  void  for  uncertainty,  and  the  appellees 
must  recover  their  costs  and  damages. 
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Dent,  Ji:dge  ((flxxetitinf/)  : 

I  cannot  concur  in  the  foregoing  decision,  because  I  can- 
not stultify  myself  into  the  pretense  of  believing  that  to  be 
false  which  I  believe  from  the  record  to  be  true,  to  wit, 
that  the  trustees  of  the  General  Assembly  of  the  Presby- 
terian Church  of  the  United  States  is  a  legally  incorporated 
body  under  the  laws  of  the  state  of  North  Carolina,  duly 
authorized  as  such  trustees  to  receive  and  hold,  on  behalf 
of  the  "Southern  Presbyterian  Church,"  bequests  of 
money  for  '.'home  and  foreign  missions,"  and  that  the  tes- 
tator, James  S.  Shanklin,  in  his  last  will  and  tastament, 
intended  to  designate  such  board  in  his  bequests  to  the 
the  trustees  of  home  and  foreign  missions  of  the,  Southern 
Presbyterian  Church.  Such  trustees  are  before  the  court, 
asking  that  such  will  be  executed  according  to  its  true 
tenor  and  effect,  and  yet  the  court,  in  disregard  thereof, 
says:  "When  we  refer  to  the  charter  of  the  North  Caro- 
lina corporation,  it  is  found  'the  trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  the  United  States 
are  authorized  to  take  and  hold  all  such  estate  and  effects 
as  might  be  acquired  by  gift,  purchase,  devise,  or  bequest, 
to  aid  and  enable  said  General  Assembly  of  the  Presbyter- 
ian Church  to  undertake  and  carry  on  the  work  of  Chris- 
tian education,  foreign  and  domestic  missions,'  etr.  So 
that  it  is  easily  perceived  that,  under  the  charter  of  this 
North  Carolina  corporation,  there  is  no  trustee  of  home 
missions  or  foreign  missions."  The  corporation  itself  is 
the  legal  trustee  of  all  funds  for  home  and  foreign  mis- 
sions. What  further  trustee  is  needed?  It  is  an  absurdity 
to  say  that  a  legally  constituted  board  of  trustees  of  home 
and  foreign  missions  must  have  other  trustees  specially  for 
such  funds  before  they  can  take  under  a  bequest  to  the 
trustees  of  such  funds. 

There  cannot  be  the  possibility  of  a  doubt  that  the  tes- 
tator, not  being  aware  of  the  proper  designated  church 
repository  to  receive  such  bequests,  by  naming  the  trus- 
tees of  each  of  such  funds,  intended  thereby  the  bequests 
to  go  to  such  body  as  was  legally  authorized  to  receive  the 
same,  being  the*  appellants;  thus  bringing  his  will  in  ac- 
cord with  the  language4  used  in  the  case  of  Wilson  v.  Perry* 
29  W.  Va.  197  (J  S.  E.  H28),  to  wit:  "The  general  rule 
on  this  subject   is  that  where  the   name  or  description  of 
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the  legatee  is  erroneous,  and  there  is  no  reasonable  doubt 
as  to  the  person  intended  to  be  named  or  described,  the 
mistake  will  not  defeat  the  bequest,  and  this  rule  applies 
as  well  to  a  corporation  as  to  a  natural  person."  In  the 
case  of  Hon**  A»  v.  Niger,  42  W.  Va.  402  (28  S.  E.  193), 
this  Court  held:  u Where  a  bequest  of  money  is  made  to 
a  missionary  society  by  a  testatrix,  designating  the  society 
by  a  mistaken  name  in  her  will,  it  may  be  shown  by  ex- 
trinsic testimony  and  surrounding  circumstances  what 
missionary  society  was  intended/'  The  reasoning  in  the 
case  referred  to  is  well  adapted  to  the  admitted  existing 
circumstances  and  surroundings  of  the  present  case,  but 
the  conclusion  reached  is  directly  the  reverse.  The  testa- 
tor bequeathed  his  money  to  home  and  foreign  missions, 
and  designated  the  Southern  Presbyterian  Church,  being 
the  body  to  which  he  belonged,  to  be  the  vehicle  of  his 
bounty,  and  the  trustees  legally  authorized  by  and  for  such 
church  to  take  and  hold  such  funds  for  the  uses  aforesaid, 
and  these  trustees  are  completely  and  fully  established  by 
the  record  to  be  the  appellants.  Nor  is  there  anything  in 
the  laws  or  policy  of  the  State  of  West  Virginia  that  even 
militates  against  the  donation  of  money  to  be  expended 
for  the  religious  and  moral  education  of  any  people.  If 
there  is,  the  sooner  such  policy  is  changed  the  better  it 
will  be  for  the  good  name,  fame,  and  integrity  of  the  State. 

Affirmed. 


CHARLESTON, 


Baer  Sons  (irockr  Co.  et  at.  v.  Williams  et  at. 
Submitted  Janury  19,  1897— Decided  April  17,  1897. 

Deed  of  Tktst — yfervfntHtU*e — E.rte union  of  Trunt — Fraud. 
A  trust  deed  on  a  stock  of  goods  for  the  security  of  credit- 
ors which  provides  that  tin*  trustees  shall  take  immediate 
possession  of  such  goods,  and  manage  them  for  the  benefit  of 
the  trust,  is  not  fraudulent  j)cr  h<\  and  void  as  to  creditors, 
because  it  contains  a  provision  allowing  the  grantor,  without 
the  power  of  sale,  to  replenish  such  stock  of  goods,  and  ex- 
tending the  trust  to  cover  the  same.     (p.  326.) 
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2.     Deed  of  Trust— Fraud— Knowledge  of  Parties. 

Where  neither  the  cestui  que  trust  nor  trustee  has  notice  of 
the  fraud  in  fact,  which  would  otherwise  render  the  trust 
deed  invalid,  it  will  not  he  held  fraudulent  as  to  them, 
(p.  328.) 

8.    Deed  of  Trust— Merchandise— Preferred  Creditors. 

Under  section  2  of  chapter  74  of  the  ('ode,  a  deed  of  trust 
which  conveys  a  stock  of  groods  to  a  trustee,  to  secure  a  cred- 
itor to  the  exclusion  of  other  creditors  of  an  insolvent 
grantor  is  void  as  to  the  preference  thereby  secured,  although 
given  for  the  present  loan  of  money,  there  being  no  exception 
in  the  statute  as  to  such  creditors,     (p.  829.) 

4.    Deed    of    Trust— lusolreut  Debtor — Liability  of    Trustee- 
Equity  Practice. 

When  a  trustee  under  a  deed  of  trust  executed  by  an  insolv- 
ent debtor,  without  notice  to  the  vendor,  takes  possession  of 
goods  ordered  on  credit  before  the  execution  of  t|ie  trust,  but 
not  shipped  or  received  until  afterwards,  and  sells  them,  and 
appropriates  the  proceeds  to  the  use  and  benefit  of  the  trust, 
a  court  of  equity,  at  the  instance  of  the  vendor,  will  charge 
the  value  of  such  goods  as  a  prior  lien  on  the  trust  funds  in 
the  hands  of  such  trustee,     (p.  381.) 

Appeal  from  Circuit  Court,  Mason  county. 

Suit  by  Baer  Sons  Grocer  Company  and  others  against 
N.  B.  Williams.  John  E.  Beller,  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal. 

It  eve  rued. 

Tomlixsox  &  Wiley,  for  appellants. 

John  E.  Beller  and  (Jeo.   I'offknbaruer,  for  appellees. 

Dent,  Judge  : 

Baer  Sons  Grocer  Company  and  others,  creditors  of  N. 
B.  Williams,  filed  their  bill  in  the  Circuit  Court  of  Mason 
County  against  John  E.  Beller,  trustee,  and  others,  attack- 
ing the  following  deed  of  trust  as  fraudulent  per  jw,  fraud- 
ulent in  fact,  and  void  as  a  preference,  under  section  2, 
chapter  74,  Code  :  "Deed  of  Trust.  This  deed,  made  the 
21st  day  of  November,  1894,  between  N.  B.  Williams,  of 
the  lirst  part,  and  John  E.  Beller,  trustee,  of  the  second 
part,  all  of  Mason  county.  West  Virginia,  witnesseth : 
That  for  and  in  consideration  of  the  sum  of  one  dollar,  the 
receipt  whereof  is  hereby  acknowledged,  the  said  party  of 
the   first  part  does   hereby  grant  unto  the  said  John   E. 


Digitized  by  CjOOQ IC 


Baek  Sons  Grocer  Co.  et  aL  i\  Williams  et  aL     325 

Beller,  trustee,  all  of  the  following  named  and  described 
personal  property,  now  being  situate  in  the  brick  building 
now  occupied  by  the  said  N.  B.  Williams  as  a  grocery,  on 
the  west  side  of  Main  street,  between  Fourth  and  Fifth 
streets,  in  the  town  of  Point  Pleasant,  Mason  county,  West 
Virginia,  viz:     3  show  cases,  1  cheese  case,  1  extract  case, 

1  stepladder,  1  broom  rack,  1  pair  Fairbanks'  scales,  14 
barrel  covers,  office  outfit,  5  lamps,  1  oil  tank,  1  meat  saw, 

2  meat  knives,  1  meat  rack,  1  turine  holder,  1  beef  clipper, 
1  fruit  case,  2  pair  scales,  2  cracker  cases,  4  tea  cans,  3 
small  tea  cans,  1  refrigerator,  2  curtains,  1  barrel  truck, 
1  outside  fruit  case,  one  delivery  wagon,  1  black  horse; 
also  all  the  goods,  wares,  merchandise,  groceries,  queens- 
ware,  and  other  goods  now  being  in  said  building  above 
mentioned,  where  said  N.  B.  Williams  is  now  doing  busi- 
ness in  said  town  of  Point  Pleasant, — in  trust  to  secure  A. 
F.  Kisar,  or  order,  the  payment  of  two  certain  promissory 
notes,  each  bearing  even  date  with  this  deed,  each  for  the 
sum  of  five  hundred  dollars,  with  eight  percent  interest  from 
date,  each  payable  to  A.  F.  Kisar  or  order,  each  being  ex- 
ecuted by  the  said  N.  B.  Williams,  one  of  said  notes  due 
and  payable  in  thirty  days  from  date,  the  other  of  said  notes 
due  and  payable  in  sixty  days  from  date.  And  it  is  agreed 
that  in  case  default  be  made  in  the  payment  of  said  notes 
or  either  of  them,  together  with  the  interest  thereon, 
when  they  respectively  become  due  and  payable,  that  then 
said  trustee  shall,  at  the  request  of  the  owner  of  said  notes, 
or  either  of  them,  sell  for  cash  the  property  hereby  con- 
veyed, after  first  advertising  the  time,  terms,  and  place  of 
sale  in  the  manner  prescribed  by  law.  And  it  is  further 
agreed  that  said  party  of  the  first  part  shall  keep  in  stock, 
at  all  times,  goods,  wares,  merchandise,  groceries,  queens- 
ware,  and  other  goods  in  said  places  of  business  to  an 
amount  equal  to  the  stock  of  goods  now  on  hands  in  said 
building,  and  hereby  conveyed;  and  the  lien  of  this  deed 
shall  attach  to  all  of  such  goods,  wares,  merchandise,  gro- 
ceries, queenswaiv,  and  other  goods  which  the  said  N.  B. 
Williams  shall  from  time  to  time  put  into  said  building 
and  stock  of  goods,  the  same  as  if  such  goods  were  herein 
specifically  set  forth.  And  it  is  further  agreed  that  such 
trustee  shall  take  immediate  possession  of  the  property 
hereby  conveyed,  and   hold   and  manage  the  same  for  the 
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purposes  of  this  trust.  And  the  said  party  of  the  first 
part  warrants  generally  the  property  hereby  conveyed. 
Witness  the  following  signature  and  seal.  N.  B.  Williams. 
[Seal.]"  Defendants  insist  the  bill  is  demurrable  for 
multifariousness.  A  plaintiff  lias  the  right  to  join  in  the 
same  bill  different  causes  of  action  between  the  same  per- 
sons, and  affecting  the  same  subject-matter.  This  is  ele- 
mentary law. 

1.  Is  the  deed  fraudulent />cr  net  Plaintiffs  insist  that 
the  clause  allowing  the  grantor  to  replenish  the  stock  ren- 
ders it  so,  although  the  trustee  is  to  take  immediate  pos- 
session thereof,  and  manage  the  same  for  the  benefit  of  the 
trust.  There  is  nothing  on  the  face  of  the  deed  to  show 
that  the  grantor  is  indebted  to  any  one  else,  or  that  she 
has  not  other  means  to  purchase  goods  to  replenish  the 
stock;  and  it  is  not  unreasonable  to  suppose  that  she  de- 
sired to  keep  the  stock  fully  replenished,  so  as  to  keep  the 
business  profitable,  that  the  proceeds  thereof  would 
sooner  pay  off  the  trust  lien.  Between  herself  and  the 
trust  creditor,  where  the  rights  of  others  do  not  interfere, 
there  is  no  good  reason  why  the  new  goods  purchased  by 
her  should  not  become  subject  to  the  trust  lien  without  the 
continual  renewal  thereof.  If,  however,  it  was  contem- 
plated by  the  grantor  and  the  trust  creditor  that  she  should 
buy  goods  on  credit,  and  that  the  trust* should  extend  to 
such  goods,  such  trust  would  be  fraudulent  as  to  subse- 
quent creditors.  This  does  not  appear  from  the  deed,  but 
depends  on  extraneous  testimony;  and,  as  far  as  the  deed 
shows,  it  may  have  been  entered  into  in  perfect  good  faith, 
without  the  remotest  intention  to  commit  fraud.  If  the 
grantor  had  retained  the  right  to  sell  as  well  as  replenish, 
then  the  deed  would  have  been  fraudulent  per  se.  The 
possession  is  given  at  once  to  the  trustee,  which  precludes 
the  implied  right  to  sell,  which  would  have  otherwise  re- 
sulted from  the  language  used.  Counsel  insist  that  the 
possessory  clause  was  inserted  to  evade  the  former  decis- 
ions of  this  Court.  Was  it  not  inserted  rather  to  comply 
therewith,  and  render  the  trust  legal  and  valid?  It  is  also 
insisted  that  the  trustee  had  no  power  of  sale  for  thirty 
days.  This  means  in  bulk.  The  power  given  him  to  man- 
age the  same  for  the  benefit  of  the  trust,  it  being  a  stock 
of  merchandise,  would   authorize  him  to  sell  at  retail,  if 
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beneficial  to  the  trust,  until  the  time  should  arrive  to  sell 
in  bulk.  The  right  to  sell  at  retail  is  a  necessary  implica- 
tion from  his  authority  to  manage  and  control.  In  the 
case  of  Landeman  v.  Wilson,  29  W.  Va.  707,  (2  8.  E.  205), 
it  is  said  :  uIn  all,  or  at  least  in  most,  of  the  cases  in  Vir- 
ginia and  in  this  State,  where  deeds  of  trust  have  been 
held  fraudulent  on  their  face,  it  appeared  that  the  prop- 
erty conveyed,  or  a  part  thereof,  was  of  a  perishable 
nature,  and  the  deed  contained  a  clause  permit- 
ting the  debtor  to  retain  possession  and  control."  Lang 
v.  Lee,  3  Rand.  (Va.)  411;  Sheppards  v.  Turpin, 
3  Grat.  378;  JSpenrev.  Bagwell,  6  Grat.  444;  Arling- 
ton v.  Etheridge,  12  Grat.  43(5;  Kuhn  v.  Mark,  4  W. 
Va.  186:  Gardner  v.  Johnston,  9  W.  Va.  403.  In  the 
following  cases  the  right  to  possession  and  sale  was 
implied  from  the  terms  of  the  instrument :  Clqffin  v. 
Foley,  22  W.  Va.  434;  Liresay  v.  Beard,  Id.  585; 
Klee  v.  Reitzenherger,  28  W.  Va.  749;  Shattuekw  Knight, 
25  W.  Va.  580.  Where  the  property  is  not  consumable,  or 
of  such  character  that  the  right  of  sale  thereof  is  necessa- 
rily implied,  the  retention  of  possession  is  not  inconsistent 
with  a  deed  of  trust  thereon.  Klee  v.  Reitzenherger,  28 
W.  Va.  749.  There  is  not  sufficient  on  the  face  of  the  pres- 
ent deed  to  indicate  fraud.  The  grantor  neither  retains 
possession,  nor  the*  right  of  sale,  but  immediately  turns  the 
property  over  to  the  trustee  to  be  managed  for  the  benefit 
of  the  trust.  There  was  nothing  to  hinder  creditors  from 
at  once  obtaining  a  Lien  on  the  equity  of  redemption,  and 
having  the  same  enforced  by  a  court  of  equity.  Doheny  v. 
Dynamite  Co.,  41  W.  Va.  l',  (23  S.  E.  525) ;  " Harris  w.Al- 
eolls,  32  Am.  Dec.  158. 

2.  Is  the  deed  fraudulent  in  fact?  ().  F.  Williams,  who 
was  doing  business  in  the  name  of  his  sister,  N.  W.  Wil- 
liams, and  who  engineered  this  whole  transaction  in  her 
name,  and  almost  entirely  without  her  knowledge,  did  so 
undoubtedly  with  fraudulent  intent  towards  the  creditors. 
Instead  of  endeavoring  to  pay  them,  he  was  trying  to  get 
their  property  beyond  their  reach.  Pressed  by  the  credit- 
ors, he  borrows  one  thousand  dollars  on  the  stock,  part  of 
which  he  pays  on  the  debts,  but  the  larger  part  of  which 
he  at  least  pretends  not  to  know  what  he  did  with,  except 
that  he  used  it.     In  the  whole  transaction  his  fraudulent 
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intent  is  painfully  apparent,  and,  if  it  had  been  shown 
that  the  creditor  Kisar  had  notice  thereof,  the  deed  must 
be  held  to  be  fraudulent  and  void  as  to  the  plaintiffs.  He 
was  placed  on  the  witness  stand  by  the  plaintiff's,  and  tes- 
tified that  he  had  been  informed  by  A.  F.  Williams  that 
one  thousand  dollars  would  free  the  store  from  debt,  and 
enable  him  to  replenish  the  stock,  and,  upon  this  showing, 
he  furnished  him  six  hundred  dollars,  and  had  a  note  dis- 
counted at  the  bank  for  four  hundred  dollars,  in  which  was 
included  a  fifty  dollar  note,  and  it  might  be  a  one  hundred 
dollar  note,  pre-existing  indebtedness;  that  the  transac- 
tion was  in  good  faith,  for  the  purpose  of  enabling  a  con- 
tinuance of  the  business;  that  a  bill  of  sale  for  the  goods, 
in  consideration  of  the  trust  debt,  had  been  tendered 
him,  which  he  refused,  on  advice,  to  accept.  If  his  evi- 
dence is  to  be  believed, — and  it  seems  to  be  vouched  for 
by  plaintiffs, — he  was  acting  in  good  faith,  without  notice 
of  fraudulent  intent.  Men*  It  and  he  Co.  v.  Laint,X7  W.Va. 
687,  (17  S.  E.  188) ;  Gos/tom'*  ESrx.  Snoffyra***  17  W.  Ya. 
717. 

3.  Is  this  deed  of  trust  void  as  a  preference,  under  Code, 
c.  74,  s.  2?  The  clause  of  the  section  referred  to  is  in 
these  words:  "And  every  gift,  sale,  conveyance,  assign- 
ment, transfer  or  charge  made  by  an  insolvent  debtor  to  a 
trustee,  assignee,  or  otherwise  giving,-  or  attempting  to 
give  a  priority  or  preference-  to  a  creditor  or  creditors  of 
such  insolvent  debtor,  or  which  provides  or  attempts  to 
provide  for  the  payment  in  whole  or. in  part  of  a  creditor 
or  creditors  of  such  insolvent  debtor,  to  the  exclusion  or 
prejudice  of  other  creditors,  shall  be  void  as  to  such  pri- 
ority, preference  or  payment  so  made,  or  attempted  to  be 
made."  N.  B.  Williams  was  undoubtedly  insolvent,  from 
her  own  showing.  She  owned  nothing  at  all,  but  what 
was  covered  with  debt.  The  only  thing  tangible  that  she 
had,  other  than  the  store,  was  a  piano,  bought  on  the  in- 
stallment plan,  unpaid  for,  with  the  title  reserved.  She 
makes  an  absolute  assignment  of  the  store  and  fixtures, 
turning  them  over  to  a  trustee  immediately  to  secure  a 
single  preferred  creditor,  to  the  exclusion  of  all  her  other 
creditors.  It  is  true  that  it  was  not  to  secure  a  debt 
wholly  pre-existing.  The  statute  makes  no  exceptions  as 
to  creditors  with  regard  to  when  the  debt  is  created,  ex- 
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cept  in  the  case  of  the  "sale,  transfer,  or  assignment  of 
bonds,  notes,  stocks,  securities,  or  other  evidence  of  debt," 
but  all  creditors,  without  relation  to  the  time  when  or 
manner  in  which  their  debts  were  contracted,  are  placed 
in  the  same  category,  and  subject  to  the  same  restrictions. 
In  the  section  as  amended  by  chapter  4,  Acts  1895,  an  ex- 
ception is  contained,  in  these  words:  u Provided,  further, 
that  nothing  in  this  section  shall  be  taken  to  prevent  the 
making  of  a  preference  as  security  for  the  payment  of 
purchase  money,  or  a  bona  fide  loan  of  money,  or  other 
bona  fide  debt  contracted  at  the  time  such  transfer  or 
charge  was  made,  or  as  security  for  one  whom  at  the  time 
of  such  transfer  or  charge  becomes  an  endorser  or  surety 
for  the  payment  of  money  then  borrowed."  But  there  is 
no  such  provision  contained  in  ('ode,  c.  74,  s.  2.  The  legis- 
lature of  1891  did  not  intend  to  place  in  the  hands  of  a 
debtor  the  power  of  rendering  the  law  of  no  effect.  By 
borrowing  money  and  giving  a  trust  lien  on  his  property, 
he  could  defraud  all  his  pre-existing  creditors,  or  prefer 
any  one  of  them  he  pleased,  to  the  exclusion  of  all  the 
rest,  if  audi  had  been  the  law.  Far  better  would  it  be  to 
have  no  law  than  to  have  one  so  easily  evaded.  In  the 
case  of  Wolfw  MrGugh^  87  W.  Va.  552(1(5  S.  E.  797), 
it  was  held:  uThe  form  of  the  instrument  or  act  by 
which  the  preference  forbidden  by  the  statute,  whether  In- 
deed of  trust,  assignment,  or-  sale,  is  accomplished,  is  not 
material,  so  that  it  results  in  such  a  preference,  it  being  the 
design  of  the  statute  to  prevent  an  insolvent  debtor  from 
devoting  his  property  to  work  a  preference  among  his 
creditors."  In  other  words,  the  insolvent  debtor's  prop- 
erty being  limited,  the  design  of  the  law  is  to  prevent  his 
disposition  thereof  in  such  manner  as  to  have  the  same 
applied  on  some  of  his  debts,  to  the  exclusion  of  others, 
and  to  cause  the  same  to  be  divided  pro  rata,  that  all  may 
share  alike.  As  is  said  in  the  ease  of  Johnxon  v.  AV/c//,  41 
\Y.  Va.  14(5  (28  S.  K.  098),  there  are  three  ways  in  which 
an  insolvent  debtor  may  dispose  of  his  property  without 
infringing  the  statute  :  First,  to  a  bona  Jide  purchaser  for 
value  without  notice:  second,  to  secure  all  his  creditors 
pro  rata;  third,  to  satisfy  specific  liens  on  the  property  in- 
volved. But  he  can  not  convey  the  same  to  a  trustee  to 
secure  one  creditor  to  the  exclusion  of  others.     In  case  his 
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debt  is  bona  fide  and  just,  this  determination  is  apparently 
harsh  as  to  the  creditor  Kisar,  but  he  is  presumed  to  have 
been  fully  advised  as  to  the  law;  and  he  knew  that  the 
grantor  was  largely  indebted,  and  voluntarily  placed  him- 
self in  the  position  of  a  creditor,  subject  to  the  provisions 
'of  the  statute.  With  the  information  he  had,  he  should 
have  seen  that  the  money  furnished  by  him  went  to  pay 
the  debtors  of  N.  W.  Williams,  for  his  own  protection,  if 
not  for  that  of  others.  Then  his  deed  of  trust  might  have 
been  ample,  and  he  would  not  have  been  called  upon  to 
share  it  with  the  other  creditors.  Having  failed  to  do  so, 
and  obtained  an  exclusive  preference,  though  lie  was  the 
latest  arrival,  the  law  places  him  on  an  equality  with  those 
who  have  borne  the  heat  and  burden  of  the  day.  That  he 
should  lose  a  pro  rata  share  of  his  debt  is  no  more  than  all 
the  other  creditors  do.  The  law  as  it  now  exists  makes  an 
exception  that  apparently  would  be  favorable  to  him  had 
his  trust  lien  been  created  after  the  16th  day  of  February, 
1895.  This,  however,  will  depend  upon  what  construction 
may  be  hereafter  given  to  the  meaning  of  the  words  "bona 
tide  loan."  As  the  law  was  at  the  time  of  the  creation  of 
his  trust,  his  preference  must  be  held  void,  and  the  prop- 
erty subject  thereto  must  be  divided  pro  rata,  among  all 
the  creditors  of  N.  B.  Williams. 

The  appellants  claim  that  goods  to  the  amount  of  one 
hundred  and  eighty-four  dollars  and  forty-six  cents  went 
into  the  store,  and  were  taken  possession  of  and  sold  by 
the  trustee  after  the  assignment,  which  had  been  ordered 
from  it  before.  The  witness  ().  F.  Williams  says  these 
goods  were  ordered  before  the  trust  was  executed,  and 
were  withheld  by  the  appellants;  but,  on  the  day  the  trust 
was  executed,  he  sent  them  a  check  for  two  hundred  and 
twenty-live  dollars  on  account,  and  then  appellants  sent 
the  goods,  which  were  received  by  the  trustee  as  part  of 
the  stock.  An  agent  of  the  appellants  saw  the  goods  in 
the  store,  but  did  not  demand  them.  It  is  well  settled 
that,  where  an  insolvent  person  orders  goods  on  credit  on 
the  eve  of  assignment,  the  title  to  such  goods  does  not 
pass,  although  they  were  received  prior  to  the  execution  of 
the  assignment.  Donaldson  v.  FartrelK  98  l\  S.  081.  In 
the  case  of  Darelt  v.  Ilfdit/,  1  Paige  492,  a  judgment  and 
execution  were  obtained  against  the  defendant  Halev  on 
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the  7th  August,  1826.  On  the  8th  and  9th  ho  purchased 
goods  from  the  plaintiff,  who  had  no  knowledge  of  his  in- 
solvency, and  placed  them  in  his  store,  where  they  were 
levied  on  by  virtue  of  the  execution.  The  plaintiff"  filed 
his  bill  to  recover  the  goods.  The  chancellor  held  the  bill 
maintainable,  on  the  grounds  of  fraudulent  concealment, 
and  decreed  a  restoration.  Buckley  v.  Artcher,  21  Barb. 
589;  Iiairrfon  v.  Blatchford,  1  Sandf.  Oh.  347;  Nichols  v. 
Pinner,  18  N.  Y.  306.'  In  the  case  of  Hoot  v.  French, 
13  Wend.  570,  it  was  held  that  a  creditor  who  received  on 
his  indebtedness  goods  purchased  by  an  insolvent  debtor 
on  credit  was  not  a  purchaser  for  value,  without  notice  of 
the  fraudulent  character  of  such  debtor's  title.  In  the 
present  case,  the  goods,  though  ordered  before,  were  not 
sent  or  received  until  after,  the  execution  of  the  trust,  of 
which  the  appellants  were  not  notified.  The  trustee,  in- 
stead of  returning  them,  as  he  should  have  done,  took  pos- 
session of  them,  and  put  them  in  the  stock.  They  were  sold 
at  retail  along  with  the  other  goods,  and  the  proceeds 
thereof  went  to  swell  the  funds  of  the  trust.  To  allow  their 
retention,  unpaid  for,  would  be  to  perpetrate  a  fraud  upon 
the  appellants.  The  implied  right  of  the  trustee  to  sell  at 
retail  would  authorize  him  to  replenish  the  stock  to  a  lim- 
ited extent,  and  if  he  does  so,  and  the  trust  funds  are  aug- 
mented by  his  purchases,  such  funds  will  be  held  liable 
for  debts  thus  created  by  him.  Kt/Jex.  Harveyx*  25  W. 
Va.  716.  It  has  also  been  held  that  property  obtained  by 
one  through  fraudulent  practices  of  a  third  person  will  be 
held  under  a  constructive  trust  for  the  benefit  of  the  per- 
son defrauded,  though  the  person  receiving  the  benefit  is 
innocent  of  collusion.  1  Perry,  Trusts,  §  211.  It  is  true, 
appellants  might  have  sued  at  law  in  trover  and  conver- 
sion, detinue,  or  anHumpxtt,  but  this  does  not  deprive  them 
of  the  right  to  charge  the  trust  funds  in  the  hands  of  the 
trustee  for  a  debt  fraudulently  contracted.  The  goods 
were  not  sold  to  the  trustee,  but  he  took  possession  of 
them,  with  full  notice,  and  appropriated  1  hem  to  the  trust. 
They  are  therefore  chargeable  against  the  fund.  In  the 
case  of  Kupfernian  v.  McGehee,  63  Ga.  255,  it  is  said: 
"That  the  account  was  against  the  trustee  individually  did 
not  prevent  it  from  being  afterwards  treated  as  a  debt  of 
the  trust  estate,  if  the  articles  embraced  in   it  were  really 
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purchased  for  the  use  of  the  estate,  were  adapted  to  its 
use,  and  the  estate  took  the  benefit  of  them."  Also: 
"Trusts  are  children  of  equity;  and  in  a  court  of  equity 
they  are  at  home, — under  the  family  roof  tree,  and  around 
the  hearth  of  their  ancestor.  A  court  of  law  may  enter- 
tain them;  hut  when  the  case  is  complicated,  especially 
when  it  has  a  flavor  of  fraud,  equity  will  not  banish  them, 
and  remit  the  parties  to  another  forum.  Equity  delights 
in  protecting  trusts,  and  it  delights  no  less  in  obliging  trus- 
tees and  trust  estates  to  render  to  all  men  their  due."  2 
Perry,  Trusts,  §  SIM. 

The  decree  complained  of  is  reversed,  and  the  deed  of 
trust  executed  by  N.  B.  Williams  on  the  21st  day  of  No- 
vember, 1894,  is  held  invalid  as  to  the  preference  thereby 
sought  to  be  created,  but  as  a  valid  assignment  for  the 
benefit  of  all  the  creditors  of  the  grantor,  subject,  how- 
ever, to  the  debts  created  by  the  trustee  beneficial  to  the 
trust  estate;  and  this  cause  is  remanded  to  the  circuit 
court,  with  directions  to  settle  the  accounts  of  the  trustee, 
and,  after  the  payment  of  the  just  and  beneficial  debts  in- 
curred by  the  trustee  in  the  management  of  the  trust,  to 
disburse  the  residue  of  the  trust  funds  pro  rata  among  all 
the  creditors  of  N.  B.  Williams,  and,  in  doing  so,  to  con- 
form to  this  opinion  and  the  rules  and  principles  of  equity. 

Reversed. 


CHARLESTON. 

Goodwin  v.  Bahtlett  et  al. 
Submitted  February  1,  1 897— Decided  April  17,  1897. 

Specific  Performance— Parol  Contract— Jtral  Ktttafc—ro**r*- 
Mion. 

In  a  suit  to  enforce  specific  performance  of  a  parol  contract 
or  agreement  to  devise  or  convey  real  estate,  possession  is  an 
essential  part  performance  of  such  contract,     (p.  H84.) 

Appeal  from  Circuit  Court,  Harrison  county. 
Bill  by  Elmer  F.   Goodwin   against  Mary   Bartlett  and 
others.     Decree  for  plaintiff',  and  defendants  appeal. 

Here  rued. 
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John  Bassell  and  J.  G.  St.  Clair,  for  appellants. 

Lewis  C.  Lawson,  for  appellee. 

McWhorter,  Judge  : 

At  April  rules,  1895,  of  Harrison  County  Circuit  Court, 
Elmer  F.  Goodwin  filed  his  bill  in  chancery  against  Mary 
Bartlett,  Elizabeth  Sinclair,  and  others,  setting  up  a  parol 
contract  and  agreement  with  one  Rebecca  Goodwin,  his 
aunt,  who  was  the  owner  of  one  undivided  half  of  a  tract 
of  sixty-one  acres  of  land,  and  another  tract  of  four  acres, 
and  also  held  the  other  undivided  moiety  of  the  sixty-one 
acres  under  the  will  of  her  sister  Zippora,  during  her  life, 
remainder  of  said  undivided  moiety  to  the  brothers  and  sis- 
ters of  said  Zippora  in  equal  proportions.  Rebecca  lived 
upon  the  said  sixty-one  acres,  and  had  personal  property. 
By  the  said  contract  and  agreement,  made  verbally  be- 
tween said  Elmer  and  Rebecca,  in  May  or  June,  1892,  he 
was  to  live  with  her  at  her  home  upon  said  land,  take  care 
of  her,  and  manage  her  property,  during  the  residue  of  her 
life;  and,  as  a  remuneration  for  such  services,  she  was  to 
give  him  her  entire  estate,  real  and  personal,  at  her  death. 
He  alleged  that  he  did  remain  with  her  according  to  the 
terms  and  requirements  of  such  contractor  agreement,  but 
that  she  died  intestate,  and  without  making  him  any  con- 
veyance, by  deed  or  will,  of  her  estate, — setting  out  in  his 
bill  the  names  of  her  heirs  at  law,  and  alleging  that  he  had 
fully  complied  with  his  part  of  the  contract ;  that  it  was  a 
sacrifice  to  him  in  the  performance  of  said  contract  and 
agreement;  that  he  was  offered  good  positions  as  a  school 
teacher  in  high  and  graded  schools  in  this  State,  and  de- 
clined to  accept  the  same  on  account  of  said  contract;  that 
for  all  the  time  he  so  labored  upon  said  lands  and  stayed 
with  said  Rebecca,  and  for  all  the  services  performed  and 
money  expended,  he  never  received  any  compensation 
whatever  from  said  Rebecca,  or  from  any  one  for  her  use, 
but  always  relied  upon  said  contract,  and  expected  said 
property  at  her  death ;  and  praying  that  the  contract 
might  be  specifically  enforced,  and  the  heirs  compelled  to 
convey  to  him  the  entire  real  estate,  and  that  the  person- 
alty be  applied  in  payment  and  discharge  of  the  debts  and 
liabilities   of   the   said   decedent.     The   appellants,   Mary 
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Bartlett  and  Elizabeth  Sinclair,  filed  their  joint  answer, 
denying  the  allegations  of  the  bill,  and  putting  the  plaintiff 
upon  proof,  and  the  other  defendants  also  filed  their  an- 
swers. The  property  was,  by  order  of  the  court,  placed  in 
the  hands  of  a  receiver.  Considerable  testimony  was  taken 
to  prove  the  allegations  of  the  bill,  the  contract,  and  the 
service  under  it,  and  rebutting  testimony  taken  by  the  de- 
fendants. 

The  evidence  is  somewhat  conflicting  as  to  the  proof  of 
the  contract  and  the  services  rendered  thereunder,  and 
perhaps  isquite  sufficient  to  establish  it  in  a  court  of  law  as 
a  claim  against  the  estate;  but  it  is  neither  claimed  in  the 
pleadings,  nor  shown  by  the  evidence,  that  the  plaintiff 
was  ever  placed  in  possession  of  the  property  under  such 
contract.  The  decisions  in  Virginia  and  West  Virginia 
are  uniform  against  the  enforcement  of  contracts  of  this 
nature  without  possession  being  given  under  the  contract, 
at  least  as  an  essential  part  performance  thereof.  In  the 
case  of  Reed  v.  Vannorwlale,  2  Leigh  509,  James  Reed, 
being  wealthy  and  childless,  verbally  agreed  with  his 
brother  Charles,  who  was  poor,  and  had  a  large  family  of 
children,  that  if  Charles  would  forego  his  intention  to 
move  to  the  West,  and  move  to  and  settle  on  a  tract  of 
land  belonging  to  James,  near  his  residence,  James  would 
convey  the  land  to  him  in  fee.  Charles,  induced  by  these 
promises,  executed  the  agreement  on  his  part,  but  without 
incurring  any  expense  or  loss  in  so  doing.  Held,  there 
was  neither  a  meritorious  nor  valuable  consideration  to 
support  the  agreement,  and  equity  can  not  decree  specific 
performance  against  James'  heirs.  This  was  a  stronger 
case  than  the  one  under  consideration,  and  included  pos- 
session of  the  property,  but  the  court  refused  to  enforce  it. 
In  Darlington  v.  MeCoole,  J  Leigh  36,  plaintiff,  Darling- 
ton, married  MeCoole's  daughter,  and  was  about  to  remove 
to  another  part  of  the  state,  under  a  contemplated  contract 
with  one  Vanmeter  to  go  into  a  partnership  in  the  tannery 
business;  and  McCoole,  in  order  to  induce  him  to  remain, 
that  he  might  have  his  daughter  near  him,  told  him  he 
would  give  him  certain  real  estate  if  he  would  give  up  his 
thought  of  removal,  and  would  assist  him  in  putting  a  tan- 
nery on  the  property,  and  give  it  to  him.  He  put  him  in 
possession  of  it,  and  assisted  him  in  improving  it,  and  he 
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remained  on  it  some  thirteen  years.  Darlington's  wife 
died,  leaving  a  child,  for  which  McCoole,  the  grandfather, 
provided,  and  then  refused  to  carry  out  his  contract  to 
convey  the  property  to  Darlington  ;  and  the  court  held,  on 
Darlington's  undertaking  to  enforce  the  specific  perform- 
ance of  the  contract,  that  in  such  a  case,  when  the  donor 
has  received  nothing  and  the  donee  lost  nothing, — for  it 
was  claimed  that  he  (Darlington)  had  had  the  use  of  the 
property  all  the  time  free  from  rent, — and  when  the  chief 
motive  of  the  gift  (a  provision  for  the  donor's  daughter) 
is  annihilated  by  her  death,  and  when  the  father  has  dis- 
charged the  moral  obligation  to  provide  for  her  issue,  there 
is  nothing  to  call  into  action  the  powers  of  a  court  of 
equity.  There  is  neither  a  valuable  nor  a  meritorious  con- 
sideration, without  one  of  which  a  court  of  equity  will 
not  aid  a  defective  conveyance,  much  less  enforce  a  bare 
agreement,  even  if  it  were  in  writing.  This  was  a  case  in 
which  the  donee  had  been  placed  in  possession  of  the  land, 
and  held  it  and  worked  on  it  thirteen  years.  In  Frame  v. 
Frame,  82  W.  Va.  468,  475,  (9  8.  E.901,  906),  the  Court 
holds:  u If  a  donee,  being  a  child,  under  a  parol  gift  of 
real  estate  by  a  father,  take  possession  and  expend  money 
or  labor  to  improve  it,  as  against  the  donor  he  stands  upon 
the  same  footing  as  a  purchaser  for  valuable  consideration. 
The  statute  of  frauds  has  no  application  to  the  transac- 
tion, and  equity  will  compel  its  specific  performance  by 
requiring  him  to  execute  his  deed  to  consummate  his  gift." 
On  examination  of  the  authorities  cited  by  the  appellee, 
I  find  in  New  Jersey  the  courts  have  in  one  or  two  instances 
gone  to  the  extent  of  sustaining  contracts  of  this  character 
without  possession.  In  the  case*  of  Pflugar  v.  Pultz,  48.  N. 
J.  Eq.  440,  (tt  Atl.128),  Pultz  agreed,  in  1888,  that,  if 
plaintiff  would  do  his  housework  and  take  care  of  him  the 
rest  of  his  life,  he  would  devise  her  the  house  and  lot 
wherein  they  then  lived.  In  1886,  without  sufficient  cause, 
he  left,  and  went  to  live  with  M.,  and  conveyed  to  M.,  by 
deed,  the  property  he  had  agreed  to  leave  to  Pflugar.  It 
was  there  held  that  Pflugar  was  entitled  to  the  relief,  and 
that  the  agreement  was  not  invalid,  under  the  statute  of 
frauds.  Yet  in  this  case,  where  he  left  to  stay  with  M., 
lie  left  Pflugar  in  possession.  This  case  came  the  nearest 
to  sustaining  the  appellee  in  his  position  of  any  of  his  ref- 
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erences.  One  of  the  principal  cases  relied  upon  by  him  is 
Xeale  v.  Xealex,  V  Wall.  1 :  "Equity  protects  a  parol  gift 
of  land  equally  with  a  parol  agreement  to  sell  it,  if  accom- 
panied by  possession,  and  the  donee,  induced  by  the  prom- 
ise to  give  it,  has  made  valuable  improvements  on  the 
property;  and  this  is  particularly  true  where  the  donor 
stipulates  that  the  expenditure  shall  be  made,  and,  by 
doing  this,  makes  it  the  consideration  or  condition  of  the 
gift."  So,  in  quite  all  the  cases  referred  to  by  appellee, 
possession  under  the  contract  seems  to  be  indispensable. 
In  his  reference  to  Ilenye  v.  HUttVx  Adiirr,  82  Ky. 
66(>,  where  the  father  of  an  illegitimate  child  induced  the 
mother  to  give  up  the  child  to  him,  and  he  agreed  to  edu- 
cate it  and  give  one  thousand  dollars,  and  further  agreed 
to  give  the  child  the  tract  of  land  on  which  he  lived,  the 
court  held  that  the  one  thousand  dollars  contract  could  be 
recovered,  while  he  could  not  be  forced  to  convey  the  tract 
of  land,  because  the  agreement  was  not  in  writing,  but 
the  value  placed  on  it  by  him,  of  two  thousand  seven  hun- 
dred dollars,  could  be  recovered  at  law  in  damages. 

The  court  erred  in  decreeing  that  the  plaintiff,  Elmer  F. 
Goodwin,  was  entitled  to  the  land  of  which  Rebecca  died 
seised. 

The  second  assignment  is  that  the  court  erred  in  decree- 
ing to  tin1  plaintiff  five-eighths  of  the  sixty  one  acres,  for 
the  reason  that  Rebecca  Goodwin,  under  the  will  of  Zip- 
pora,  had  nothing  but  a  life  estate  in  the  moiety  of  said 
sixty-one  acres;  and,  at  the  death  of  Rebecca,  the  estate  or 
interest  of  said  Zippora  passed  to  the  other  brothers  and 
sisters  of  said  Zippora,  and  the  will  of  said  Zippora  should 
be  read  as  if  it  had  used  the  words:  UI  give  and  devise  all 
my  estate,  real  and  personal,  whereof  I  may  die  seized  or 
possessed,  to  my  sister  Rebecca  (rood win,  to  have  and  to 
hold  the  same  during  her  natural  life,  then  to  be  equally 
divided  between  my  other  brothers  and  sisters,  my  sister  Re- 
becca Goodwin  is  to  pay  all  my  debts  and  funeral  expen- 
ses,"— such  being  the  manifest  intent  of  the  testatrix. 
The  will  under  which  this  devise  was  made  reads  as  fol- 
lows:  ifcIgive  and  devise  all  my  estate,  real  and  personal, 
whereof  I  may  die  seised  or  possessed,  to  my  sister  Rebecca 
Goodwin,  to  have  and  to  hold  the  same  during  her  natural 
life,  then  to  be   equally  divided  between   my  brothers  and 
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sisters.  My  sister  Rebecca  Goodwin  is  to  pay  all  my  debts 
and  funeral  expenses. "  Rebecca  took  nothing  under  this 
will  but  a  life  estate  in  the  real  property,  and,  she  being 
the  owner  of  but  one  undivided  half  thereof,  her  heirs 
could  take  but  the  one-half:  and,  if  plaintiff  was  entitled 
to  recover  at  all,  he  could  recover  but  one-half,  or  four- 
eighths.  Hence  the  court  erred  in  giving  him  live-eighths 
of  the  sixty-one  acres.  The  appellee  has  mistaken  his  re- 
lief. If  he  is  entitled  to  any  thing,  it  is  in  the  nature  of  a 
claim  against  the  estate  of  Rebecca  (ioodwin  for  services 
rendered  and  money  expended  for  the  decedent  under  the 
alleged  parol  contract,  and  not  for  a  speeilic  performance 
thereof. 

For  the  reasons  assigned  herein,  the  decree  camplained 
of  is  reversed,  with  costs  to  the  appellee,  and  the  cause  re- 
manded for  further  proceedings  to  be  had  therein,  to  enable 
plaintiff  to  prosecute  his  said  claim  against  the  estate  if  he 
so  desires. 

He  versed. 


CHARLESTON. 


Shank  v.  Groff  ef  al. 
Submitted  February  8,  1897—  Decided  April  17,  1897. 


43  337 
45  544| 

43  3371 
47  423[ 

Deeds — Mortgage — E rid*  nee.  ^  337 

Though  a  deed  he  absolute  mi   its  face,  the  real   nature  of       **  w 
the  transaction  may  he  shown  hy  parol  evidence  or  surround- 
ing circumstances,  and  the  i\em\  he  held   to   he  a  mortgage, 
(p.  ;Ur>.) 

Deeds — Mortgage — A  sniff  tun* nt — Er  hie  nee. 

Where  a  i\etn\  absolute  on  its  face  is  shown  hy  evidence 
and  surrounding  circumstances  to  he  a  mortgage,  and  the 
grantor,  in  order  to  redeem  the  property,  ho r rows  the  money 
from  a  third  party,  and  the  grantee  in  said  deed,  hy  indorse- 
ment thereon,  assigns  the  deed  to  the  grantor,  and  the 
grantor,  hy  like  assignment,  transfers  the  property  to  said 
third  party,  the  iU^i\  may  still  he  shown  hy  evidence  and  the 
circumstances  to  he  a  mortgage  to  secure  said  thinl  party 
the  money  advanced  hy  him  to  said  grantor,     (p.  84(5.) 

Assignment — Agreement     in     Writing — (trantor's    Right    of 
Redemption. 
A  written  agreement  entered  into,  hot  ween  said 'parties  on 
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the  day  said  assignment  was  made,  providing  that  if  said 
third  party  had  an  offer  for  his  interest  in  said  property  he 
was  to  jdve  said  grantor  notice,  and  allow  him  to  take  the 
property  at  the  price  offered,  if  accepted  within  three  months 
prescribed  in  the  agreement,  while  it  may  confer  upon  said 
third  party  a  power  to  sell  the  property,  under  the  terms  of 
said  agreement,  does  not  deprive  the  grantor  of  the  right  to 
redeem  the  property,     (p.  H49.) 

Appeal  from  Circuit  Court,  Grant  county. 
Bill  by  Samuel  B.  Shank  against  Samuel  Groff  and  oth- 
ers.    From  the  decree  plaint  ill*  appeals. 

Ilerersed. 

J.  N.  McMillan,  L.  J.  Fokmax,  and  F.  M.  Reynolds,  for 
ap]>ellant.' 

Georok  Baylor,  for  appellees. 

Knolish,  President: 

On  the  first  Monday  in  February,  1898,  Samuel  B.  Shank 
filed  his  bill  in  the  Gircuit  Court  of  Grant  county  against 
Samuel  Groff  and  others,  praying  that  the  court  might  can- 
cel, set  aside,  and  declare  null  and  void  two  deeds  admit- 
ted to  record  on  January  2#,  1898,  in  the  county  court  of 
said  county,  from  Lewis  S.  Hartman  and  wife  to  William 
B.  (Jiven,  bearing  date  the  20th  September,  1892,  and  from 
Samuel  Groff  and  wife  and  Mary  Keneagy  to  said  Lewis 
S.  Hartman,  bearing  date  on  the  8th  of  May,  1889, 
copies  of  which  deeds  were  filed  with  the  bill,  and  to  refer 
the  cause  to  a  commissioner  to  ascertain  and  report  what 
was  due  to  Samuel  Groff'  and  the  Henry  Keneagy  heirs 
upon  the  William  Ilenning  interest  in  said  land,  to  whom 
due,  and  in  what  proportion,  and  to  compel,  upon  the  pay- 
ment of  the  money  due  as  stated  in  the  bill,  the  defendant 
Samuel  Groff  and  the  heirs  of  Henry  Keneagy,  deceased, 
or  some  one  for  them,  to  convey  to  the  plaintiff  the  legal 
title  to  the  interest  of  William  Ilenning  in  the  undivided 
half  of  five-eighteenths  of  the  tracts  of  land  in  the  bill 
mentioned  and  described  in  the  deed  from  Robert  W. 
Stone  and  wife  to  Rhodes;  and  that  the  said  John  H.  Ke- 
neagy, as  guardian,  might  be  restrained  from  proceeding 
to  sell  the  infant  party's  interest  in  the  suit  brought  by 
him,  and  now  pending  in  the  court. 
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The  pleadings  in  this  ease  present  for  consideration  and 
solution  the  proper  construction  and  legal   interpretation 
of  a  certain  deed  of  conveyance  from  William   Henning  to 
Samuel  (JrofF  and  Henry  Keneagy  for  a  portion  of  the  land 
in  the  hill   mentioned  and   described,  a   copy  of  which  is 
therewith  exil>ited.     The  question  arises  and  results  from 
the  following  transactions,  which  are  set  forth  in  the   bill 
and  amended  bill,  to  wit :     William    Henning  became  the 
owner  by  reason  of  a  conveyance  from    R.    W.  Stone  and 
wife  of  a  portion  of  two  certain  tracts  of  land  lying  in  said 
county  containing  in  the  aggregate,    nine  thousand  three 
hundred   and  eighteen  and    three-eighths  acres.     On  the 
oth  day  of  March,  1881,  said  William  Henning,  in   consid- 
eration  of  six  thousand   two  hundred  and  twelve  dollars 
and  thirty-live  cents,  conveyed  the  legal  title  to  said  por- 
tion of  the  land  to  Amos  Herr;  and  the  bill  charges:   That, 
while  said  deed   appears  to  convey  the   fee-simple   title  of 
said  William  Henning  in  said  portion  of  said  land,  y^t   in 
fact  said  conveyance  was  made  only  for  the  purpose  of  se- 
curing to  said  Amos  Herr  the  said  sum  of  six  thousand  two 
hundred  and  twelve  dollars  and  thirty-five  cents,  the  con- 
sideration mentioned  in  said  deed;  and  the  understanding 
between  the  parties  to  said  deed  was  that   whenever  said 
Henning  could  pay  Herr  the  amount  of  said  consideration, 
accrued  interest,  taxes,  and  expenses  connected  with  the 
management  of  said  interest  in  said   land,  then  said  Herr 
was  to  reeonvey  the  legal  title  thereto  to  the  said  William 
Henning.     That  in  pursuance  of  said    understanding,  on 
the    Hist    day    of    March,    1884,    said    Henning   arranged, 
through  the  defendant  Samuel  (troll',  and  one   Henry   Ke- 
neagy,  to  pay  to  said  Herr  the  amount  he  held  against  the 
said  interest  which  had  been  conveyed  to  him  by  said  Hen- 
ning and  wife.     As  soon  as  said    Henning  had  completed 
arrangements,  and  had  paid  oil'  to  said   Herr   the  amount 
he  held  against  said  interest,  which  on  March  HI,  1884,  was 
the  sum  of  eight  thousand  and  two  dollars  and  twenty-one 
cents,  then  said  Herr  and  wife,  on  the  same  deed  that  Hen- 
ning and  wife  had  executed  to  him  as  aforesaid,   indorsed 
an    assignment   or  transfer  of  said   interest   back  to  said 
Henning,  by  which  said  Herr  and  wife  transferred  and  set 
over  to  the  said  William  Henning  all  their  right,  title,  and 
interest  in  said  deed,  and   in  the  lands  therein  conveyed, 
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which  assignment  and  transfer  were  duly  recorded.  That, 
on  the  same  day  the  said  Henning  received  said  assign- 
ment from  said  Ilerr  and  wife,  the  said  Helming  and 
wife  on  the  same  deed  that  the  Herr  assignment  was 
indorsed,  assigned  to  Samuel  (iron*'  and  Henry  Ke- 
neagy all  their  interest  in  said  deed  and  properties 
and  lands  thereby  conveyed,  in  consideration  of  twelve 
thousand  dollars,  which  assignment  was  also  recorded; 
and  the  bill  charges  that  said  assignment  by  William 
Henning  to  Samuel  ( iroff  ami  Henry  Keneagy  was 
not  made  as  the  absolute  conveyance  of  the  fee-simple  right 
and  title  of  the  said  William  Henning  in  his  interest  in 
said  land  unto  Samuel  (iroff  and  Henry  Keneagy,  but 
said  conveyance  was  made  only  for  the  purpose  of  securing 
to  Samuel  (iroff  and  Henry  Keneagy  the  amount  of  twelve 
thousand  dollars,  the  consideration  mentioned  therein,  and 
whatever  interest  might  accrue,  and  the  taxes  that  said 
(iroff  and  Keneagy  should  have  to  pay  upon  the  interest 
aforesaid. 

On  the  same  day  the  assignment  and  transfer  last  above 
mentioned  were  made,  William  Henning,  Samuel  (iroff, 
and  Henry  Keneagy  entered  into  a  written  agreement  de- 
claring the  conditions  of  the  trust  upon  which  said  (iroff 
and  Keneagy  were  to  hold  the  interest  of  William  Henning 
in  said  land,  which  agreement  was  signed  and  acknowl- 
edged by  all  the  parties,  and,  together  with  said  assignment, 
was  delivered  to  H.  M.  North,  attorney  for  Samuel  (Iroff 
and  Henry  Keneagy,  which  agreement  was  duly  recorded. 
The  trust,  as  declared  in  said  agreement,  is  as  follows: 
That  said  (iroff  ami  Keneagy,  when  they  sell  and  convey 
the  undivided  half  of  live-eighteenths  of  said  tract  of 
la  ml,  will  deduct  from  the  purchase  money  the  sum  of 
twelve  thousand  dollars,  and  interest  thereon  from  the 
date  thereof,  and  all  taxes  that  shall  have  been  paid  by 
them  to  the  time  of  sale,  and  that  they  will  then  pay  over 
to  said  Henning  the  half  of  what  remains  of  said  purchase 
money,  after  making  the  said  deductions.  It  was  further 
agreed  that  at  any  time  said  Whodes,  Shank,  and  Herr 
agree  to  sell  their  interest  in  said  land,  in  order  that  the 
same  might  be  sold  as  a  whole,  (iroff  and  Keneagy  should 
sell  their  interest  at  the  same  time,  to  the  same  party  or 
parties,  for  the  same  consideration,  in  proportion  to  their 
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respective  interest,  hut  they  should  not  he  required  to  sell 
their  interests  for  a  sum  less  than  the  amount  invested  by 
them,  with  interest  and  taxes.  It  was  further  agreed  that 
Groff  and  Keneagy  should  not  sell  their  interest  in  said 
land  to  any  party  or  parties,  other  than  parties  who  might 
buy  the  whole  tract  of  nine  thousand,  three  hundred  and 
eighteen  and  three-eighths  acres,  without  first  giving  to 
said  Henning  notice  of  any  proposed  sale,  and  the  privilege 
for  any  reasonable  time  thereafter  to  buy  said  land  at  such 
price  as  they  might  be  willing  to  sell  for  to  other  persons, 
which  reasonable  time  should  not  exceed  three  months. 
This  agreement  should  include  and  be  applicable  to  the 
heirs,  executors,  administrators,  and  assigns  of  said  par- 
ties. If  said  Henning  should  decide  to  buy  said  interest 
of  said  Groff  and  Keneagy  at  a  price  they  offer  to  accept 
from  other  parties,  the  terms  of  sale  should  be  the  same  to 
him  as  offered  to  other  parties,  and  he  might  deduct  any 
amount  of  money  that  he  (Henning)  might  be  entitled  to 
under  that  agreement.  The  plaintiff'  charges  that  the  true 
intent  and  purpose  of  said  agreement  was  to  show  that  said 
William  Henning  held  the  equity  of  redemption  of  his  in- 
terest in  said  land,  and  that  he  had  a  right  to  demand  the 
conveyance  of  the  legal  title  thereto  from  Groff  and  Ken- 
eagy whenever  he  repaid  to  them  the  amount  of  money 
he  had  advanced  for  him ;  and  that  if  a  sale  of  said  inter- 
est should  be  demanded  by  Groff  and  Keneagy,  before 
Henning  could  redeem  the  same,  Henning  should  have 
reasonable  notice  of  the  attempt  to  sell  said  interest,  and 
that  he  should  have  the  refusal  of  the  same,  and  it  was 
incumbent  upon  Groff  and  Keneagy  to  act  in  the  utmost 
good  faith  with  Henning  to  carry  into  effect  the  true  in- 
tent and  purpose  of  said  declaration  of  trust. 

Without  following  consecutively  the  allegations  of  the 
hills  and  amended  bills,  or  the  answers  that  put  those  al- 
legations in  issue,  I  regard  it  as  only  necessary,  for  the 
purposes  of  this  opinion,  to  call  attention  to  certain  prom- 
inent facts  which  must  have  a  controlling  influence  in 
reaching  a  proper  conclusion  in  passing  upon  the  errors 
assigned  and  claimed  to  exist  in'  the  decree  complained  of. 
Among  these  facts  may  be  mentioned,  first,  the  execution 
of  the  deed  bearing  date  the  5th  day  of  March,  1881,  from 
William  Henning  to  Amos  Herr  (which  is  claimed  to  have 
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been  a  mortgage) ;  the  assignment  of  said  deed  or  mort- 
gage from  Amos  Herr  and  wife  to  William  Henning,  dated 
March  #1,  1884,  which  assignment  was  indorsed  upon  said 
deed;  the  assignment  by  William  Henning  and  wife  to 
Samuel  (troll'  and  Henry  Keneagy  of  all  of  his  right,  title, 
and  interest  in  said  deed  on  the  same  day,  which  assign- 
ment was  also  indorsed  on  said  deed;  the  agreement  or 
declaration  of  trust  dated  the  same  day  between  (iroff, 
Keneagy,  and  Henning,  which  has  been  above  recited:  the 
deed  dated  April  13,  1  SO  1 ,  from  William  Henning  to  the 
plaintiff,  Samuel  H.  Shank;  the  contract  between  Samuel 
(iroff  and  the  heirs  of  Henry  Keneagy,  deceased,  and 
William  B.  (liven,  to  sell  him  Henning's  interest  in  said 
tract  of  land;  the  registered  letter  written  November  20, 
1888,  by  Keneagy  and  (Jroif  to  Henning,  informing  him 
that  they  wore  offered  sixteen  thousand  dollars,  payable 
April  1,  1889,  for  their  interest  in  th<»  West  Virginia  land, 
which  offer  they  would  accept,  unless,  in  accordance  with 
the  terms  of  said  agreement,  he  wished  to  take  it,  request- 
ing him  to  regard  that  letter  as  notice  to  him,  and  request- 
ing him  to  let  them  know  within  three  months  whether  he 
wished  to  take  the4  property:  the  reply  to  said  letter, 
dated  December  (>,  1SS8,  written  by  said  Henning,  in 
which  he  acknowledged  the  receipt  of  said  registered  let- 
ter, and  states  that,  in  accordance  with  their  agreement, 
he  would  take  the  property. 

Depositions  were  taken  by  both  plaintiff  and  defend- 
ants in  the  cause,  and  on  the  7th  of  March,  18J)o\  a  decree 
was  rendered  therein,  holding  that  a  deed  executed  by 
Samuel  (iroff  and  wife  and  Mary  Keneagy,  devisee  of 
Henry  Keneagy,  deceased,  to  Lewis  S.  Hartman,  and  the 
deed  of  Lewis  S.  Hartman,  and  Mary,  his  wife,  to  William 
B.  (iiven,  in  the  bill  and  amended  bills  mentioned,  were 
null  and  void;  and  that  the  transaction  between  William 
Henning  of  the  one  part,  and  Samuel  (iroff  and  Henry 
Keneagy  of  the  other  part,  on  the  Hist  of  March,  1884, 
conveying  the  interest  of  William  Henning  in  the  land  in 
the  bill  and  proceedings  mentioned,  as  evidenced  by  the 
written  instruments  executed  between  them  at  that  time, 
was  not  a  mortgage,  but  a  sale  of  the  interest  of  said  Hen- 
ning in  said  land,  subject  to  the  provisions  contained  in 
the  agreement  between  William   Henning  of  the  one  part, 
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and  Samuel  Groff  and  Henry  Keneagy  of  the  other  part, 
entered  into  on  the  31st  of  March,  1881.  The  court  fur- 
ther held  that  William  Henning  never  repurchased  the 
undivided  half  interest  in  five-eighteenths  of  the  land  in 
the  bill  mentioned  from  Samuel  Groff  and  Henry  Keneagy, 
but  that  Samuel  B.  Shank  was  entitled,  by  purchase  and 
assignment,  to  the  rights  and  interests  of  the  said  Willhun 
Henning  under  said  agreement  of  March  31,  1884,  between 
Henning,  Groff,  and  Keneagy ;  and  the  court  further  held 
that  William  B.  Given  had  become  the  owner  of  all  rights 
and  interests  of  Samuel  Groff  and  Henry  Keneagy  under 
the  instrument  of  writing  and  the  agreement  aforesaid. 
The  court  further  held  that  the  true  construction  of  said 
agreement  was  as  follows:  That  William  Henning  sold 
his  interest  in  the  land  therein  mentioned  to  Samuel  Groff 
and  Henry  Keneagy,  reserving  the  right  to  require  them, 
before  selling  such  interest  purchased  by  thejn  to  any 
party  or  parties  other  than  the  parties  who  might  purchase 
the  whole  tract  of  nine  thousand  three  hundred  and 
eighteen  and  three-eighth  acres  mentioned  therein,  to  give 
said  Henning  notice,  as  provided  by  said  agreement,  of 
any  offer  they  might  have  for  said  interest,  which  they 
were  willing  to  accept,  said  Henning  to  have  the  right, 
within  the  time  prescribed  by  the  agreement,  to  purchase 
such  interest* at  the  price  and  upon  the  terms  of  said  offer; 
that  this  agreement  also  required  said  Groff  ami  Keneagy 
to  sell  said  interest  in  this  land  whenever  (1.  .1.  Rhodes, 
Jacob  Shank,  and  Daniel  Herr  sold  their  interest  in  the 
land  therein  mentioned,  provided  that  said  Groff  and  Ke- 
neagy should  not  be  required  to  sell  such  interest  for  less 
than  twelve  thousand  dollars,  with  interest  thereon  from 
March  31,  1894,  and  the  taxes  that  might  have  been 
paid  by  them  on  said  land  since  March  31,  18U4;  that 
whenever  the  said  interest  in  this  land  should  be  sold  by 
Groff  and  Keneagy,  or  their  assigns,  after  deducting  the 
sum  of  twelve  thousand  dollars  with  interest  thereon  from 
March  31,  J884  (the  date  of  said  agreement),  and  the  taxes 
paid  by  them  from  that  date  up  to  the  time  of  sale,  the 
residue  of  the  proceeds  should  be  equally  divided  between 
said  Groff  and  Keneagy  or  their  assigns,  and  the  said  Wil- 
liam Henning  and  his  assigns.  The  plaintiff  requested  the 
court  to  determine,  in  addition  to  what  was  decided  in  this 
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decree,  what  rights,  if  any,  the  plaintiff  had  in  the  land 
involved  in  this  suit,  and  what  rights,  if  any,  the 
plaintiff  had  to  the  rents  and  profits  of  said  land,  and 
in  the  lumber  cut  from  said  land,  and  what  rights,  if 
any,  the  plaintiff  had  to  have  said  land  sold  or  to  demand 
of  William  B.  (liven  to  sell  said  land,  which  relief  was  re- 
fused hy  the  court,  and  from  this  decree  this  appeal  was 
applied  for  and  obtained. 

The  first  assignment  of  error  relied  upon  claims  that  the 
court  erred  in  deciding  that  the  assignment  made  March 
31,  1884,  by  Willim  Henning  to  Samuel  (irolf  and  Henry 
Keneagy,  of  the  William  Henning  interest  in  the  land  in 
the  bill  mentioned,  was  not  a  mortgage.  In  considering 
the  question  raised  by  this  assignment  of  error,  and  the 
propriety  of  this  portion  of  the  decree,  we  must  first  look 
to  the  true  character  and  legal  effect  of  the  deed  from 
William  Henning  and  wife  to  Amos  Herr,  which  on  the 
face  of  it  appears  to  have  been  an  absolute  conveyance  of 
said  Henning's  interest,  but  which  is  shown  by  the  testi- 
mony in  the  cause,  and  by  the  manner  in  which  it  was  sub- 
sequently treated  by  the  parties  thereto,  to  be  merely  a 
conveyance  to  secure  a  repayment  to  said  Amos  Herr  of 
the  sum  of  six  thousand  two  hundred  and  twelve  dollars  and 
thirty-five  cents,  the  consideration  mentioned  in  said  deed. 
Amos  Herr,  in  his  deposition,  in  answer  to  Hie  following 
question:  "You  have  stated  that  you  held  this  deed  as 
collateral.  For  what  sum  of  money  or  property  did  you 
hold  it  as  collateral?"  Answered:  "For  money  he  owed 
me,  mentioned  in  the  deed.5'  And  in  reply  to  the  ques- 
tion, "I  see  that  the  consideration  named  in  said  transfer 
is  stated  at  $8,00-2.21.  Now,  please  state  what  constituted 
said  consideration," — answered,  "Money  that  I  loaned 
him,  principal,  interest  and  taxes.-'  William  Henning  in 
his  deposition  says  that  the  conveyance  to  Herr  was  executed 
as  security  for  six  thousand  two  hundred  and  twelve  dol- 
lars and  thirty-live  cents  borrowed  by  him  from  said  Herr: 
that  he  had  the  money  from  March  5,  1881,  until  March  31, 
1884,  when  the  debt  amounted  to  eight  thousand  and  two 
dollars  and  twenty-one  cents  :  that  he  borrowed  twelve*  thou- 
sand dollars  from  (iroff  and  Keneagy,  eight  thousand  and 
two  dollars  and  twenty-one  cents  of  which  amount  was  to 
pay  Herr,  and  the  balance  to  start   up   in   the  grain   busi- 
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ness.  A  question  is  raised  by  exception  to  the  compe- 
tency of  the  testimony  of  Henning  on  account  of  said  Ke- 
neagy  being  dead  at  the  time  said  evidence  was  given. 
This  exception,  however,  I  do  not  regard  as  well  taken, 
because  Groff  was  examined  in  regard  to  the  transaction, 
and  North,  who  appears  to  have  owned  one-fourth  of  the 
interest  of  Given  as  assignee  from  Keneagy's  estate,  also 
testified  in  regard  to  the  same  transaction. 

That  a  deed  absolute  on  its  face  may  be  shown,  by  oral 
testimony  and  the  surrounding  circumstances,  to  be  a 
mortgage,  has  been  more  than  once  held  by  the  decisions 
of  this  Court.  The  case  of  Klttek  v.  Price,  4  W.  Va.  4, 
was  a  case  somewhat  similar  to  the  one  under  considera- 
tion in  its  facts,  which  facts  were  set  forth  in  the  second 
point  of  the  syllabus  as  follows  :  "P.  and  K.  were  citizens 
or  New  York.  P.  owned  lands  in  this  State,  and  employed 
K.  as  an  agent  to  come  to  this  State,  and  endeavor  to  sell 
the  same.  K.  failed  to  make  sale,  and,  learning  from  P. 
that  he  was  in  straitened  circumstances  for  money,  pro- 
posed to  loan  him  money  at  rates  that  were  exorbitant  and 
usurious,  if  he  would  execute  to  him  a  deed  for  the  land 
as  security.  P.  executed  a  deed  that  was  absolute  and  in 
fee-simple  on  its  face,  and  K.  executed  on  the  same  day 
an  agreement  to  P.,  stipulating  that  he  might  elect  to  re- 
purchase the  land  in  8  months,  for  a  certain  sum,  and  cer- 
tain other  and  greater  sums,  in  ft  and  12  months,  re- 
spectively, if  he  would  so  elect  at  the  expiration  of  ft 
months  from  the  date  of  the  agreement,  which  sums  were 
largely  in  excess  of  the  consideration  expressed  in  the  deed, 
and  ft  per  cent,  interest  thereon.  K.  refused  to  permit  P. 
to  repurchase  after  failure  to  elect  at  the  expiration  of  ft 
months,  claiming  that  the  sale  and  deed  were  absolute. 
P.  tiled  his  bill  to  cancel  the  deed,  alleging  that  the  trans- 
action was  only  for  the  security  of  money,  and  was  usuri- 
ous in  its  character.  The  proofs  in  the  cause  tended  to 
show  that  the  transaction  was  a  loan  of  money,  and  the 
land  was  held  as  security.  Held,  that  the  transaction  was 
in  effect  a  mortgage,  and  that  P.  was  entitled  to  redeem 
the  land  upon  the  payment  of  the  consideration  expressed 
in  the  deed,  with  the  interest  thereon/'  In  support  of 
this  proposition,  see,  also,  the  case  of  Ijnrrvncv  v.  /)*/  />V/*, 
1ft  \V.  Va.  448;  Dari*  v.  Dennniny,  12  W.  Va.  247:   Iloff- 
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man  v.  Ryan,  21  W.  Va.  415,  second  point  of  syllabus; 
Gilchrist  \.  Be*9wk,&\  W.  Yii.  1«8  (10  S.  K.  371),  first 
point  of  syllabus;  J/c^\W\v  /s»*  v.  Ati/tln'fff/e,  **4  W. 
Ya.  748  (12  8.  E.  Sol). 

Considering  the  testimony  in  this  cause  in  the  light  of 
the  authorities  above  cited,  I  am  led  to  the  conclusion  that 
the  deed  from  Henning  to  Herr  must  be  regarded  as  a 
mortgage,  and,  such  being  the  case,  we  come  next  to  con- 
sider the  effect  of  the  assignment  and  transfer  of  said 
mortgage  from  Herr  to  Helming  and  from  Henning  to 
Gruff  and  Keneagy.  We  iind  the  law  stated  in  Jones  on 
Mortgages  (section  80*"))  as  follows:  "The  fact  that  an 
assignment  was  made  at  the  request  of  the  mortgagor,  to 
one  who  advanced  him  money  at  the  time,  is  evidence  of 
an  agreement  between  the  parties  that  the  mortgage  should 
no  longer  continue  a  security  for  the  payment  of  the  debt 
which  it  was  originally  given  to  secure,  but  should  be  se- 
curity for  the  debt  then  created/'  It  appears  from  the 
testimony  in  this  case  that  Henning  borrowed  the  money 
from  Grotf  and  Keneagy  to  discharge  his  debt  to  Herr,  se- 
cured by  said  deed,  and  when  paid  Herr  assigned  the  deed 
to  Henning,  who  assigned  it  to  Groff  and  Keneagy  to 
secure  the  money  borrowed.  Henning  only  held  the  equity 
of  redemption  while  Herr  held  the  deed.  The  considera- 
tion was  paid  by  Grotf  and  Keneagy  for  the  assignment, 
and,  although  the  assignment  was  made  to  Henning,  yet 
Henning  on  the  same  day  assigned  said  deed  to  Grotf  and 
Keneagy,  both  assignments  being  made  by  indorsement  on 
the  Herr  deed.  The  effect  of  these  assignments  was  merely 
to  allow  Groff  and  Keneagy  to  step  into  the  shoes  of  Herr 
as  to  said  mortgage,  and  thus  said  (iroff  and  Keneagy  be- 
came the  holders  of  said  deed  as  security  for  the  money 
loaned  and  advanced  by  them  to  discharge  the  Herr  debt. 
Another  circumstance  which  may  throw  some  light  upon 
the  intention  of  the  parties  to  these  transactions  js  the 
language  used  in  making  the  assignments,  the  same  lan- 
guage being  used  in  each.  No  words  of  grant  or  convey- 
ance are  found  therein,  such  as  are  usually  found  in  a  deed, 
but,  after  mentioning  the  consideration,  they  assign,  trans- 
fer, and  set  over  to  the  parties,  naming  them,  their  heirs  and 
assigns,  all  their  right,  title,  and  interest  in  the  within 
deed,   and    the   properties    and    lands    thereby  conveyed. 
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showing  that  the  intention  was  in  each  instance  to  trans- 
fer the  interest  held  by  the  assignor  in  said  deed,  whatever 
its  character  might  be,  and,  as  I  think,  clearly  to  transfer 
the  security  conferred  upon  Herr  by  said  mortgage  to 
Groff  and  Keneagy. 

We  come  next  to  consider  the  agreement  entered  into 
the  same  day  between  Groff,  Keneagy,  and  Henning,  and 
from  that  paper  it  is  apparent  that  it  was  not  the  inten- 
tion that  Groff  and  Keneagy  should  take  the  absolute  title 
to  the  interest  in  said  land  which  was  mortgaged  by  Hen- 
ning to  Herr,  because  it  is  provided 'therein  that,  if  said 
Groff  and  Keneagy  sold  said  interest,  they  were  to  deduct 
from  the  purchase  money  the  twelve  thousand  dollars  they 
had  loaned  to  Henning,  with  the  accrued  interest  thereon, 
and  the  taxes  which  they  might  have  paid;  and  it  was  fur- 
ther provided  that  if  said  land  was  sold  for  an  amount 
more  than  sufficient  to  pay  said  twelve  thousand  dollars, 
interest  and  taxes,  they  were  to  pay  to  William  Henning 
one-half  of  the  surplus,  retaining  the  other  half.  It  was 
further  agreed  that,  at  any  time  the  parties  "interested  in 
said  land  wished  to  sell  the  same  as  a  whole,  Groff  and 
Keneagy  were  to  sell  their  interest  at  the  same  time,  but 
they  should  not  be  required  to  sell  for  a  sum  less  than  the 
twelve  thousand  dollars  invested  by  them,  interest  and 
taxes, — showing  that  the  object  was  to  secure  said  twelve 
thousand  dollars.  It  was  further  agreed  that  said  Groff 
and  Keneagy  should  not.  sell  their  interest  in  said  land,  to 
any  party  other  than  those  who  bought  the  whole  tract, 
without  giving  Henning  notice  of  such  proposed  sale,  and 
the  privilege,  for  a  reasonable  time  thereafter,  to  buy  said 
land,  not  to  exceed  three  months,  which  agreement  was  to 
include  and  be  applicable  to  the  heirs,  executors,  and  as- 
signs of  the  parties;  and  if  said  Henning  should  decide  to 
buy  said  interest  from  Groff  and  Keneagy  at  a  price  they 
offered  to  ;*ccept  from  other  parties,  he  was  allowed  to  pur- 
chase upon  the  same  terms  as  was  offered  to  the  other  par- 
ties, and  to  deduct  any  amount  of  money  from  the  pur- 
chase money  that  lie  (Henning)  might  be  entitled  to  under 
this  agreement.  On  the  20th  day  of  November,  1888,  John 
H.  Keneagy,  executor  of  Henry  •  Keneagy,  and  Samuel 
Groff,  wrote  to  William  Henning,  who  was  then  residing 
in  Illinois,  by  registered  letter,    informing  him  that   they 
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were  offered  sixteen  thousand  dollars  for  their  interest 
in  this  West  Virginia  land,  and  informing  him  that 
they  would  accept  it  unless,  in  accordance  with  the 
agreement,  he  wished  to  take  it,  which  letter  was 
replied  to  by  registered  letter  on  December  (J,  1888, 
notifying  said  parties  that  he  would  take  the  land  at 
that  price.  Nothing  further  was  heard  from  said  Groff 
and  Keneagy  by  Henning,  and  on  the  15th  day  of  April, 
1891,  William  Henning  conveyed  all  of  his  interest  in 
the  land  to  the  plaintiff,  Samuel  B.  Shank.  In  the 
fall  of  181)1  it  appears  that  the  plaintiff,  Samuel  B.  Shank, 
went  to  John  II.  Keneagy,  executor,  etc.*  and  Samuel 
Groff,  and  offered  to  pay  them  the  .money  they  had  ad- 
vanced to  William  Henning,  with  its  accrued  interest  and 
taxes,  which  they  declined  to  receive,  although  he  showed 
them  the  letter  which  they  had  written  to  Henning;  and 
on  the  27th  of  April,  18(.)2,  said  Samuel  (Jroff  and  the  heirs 
of  Henry  Keneagy,  deceased,  conveyed  all  their  interests 
in  said  land  to  William  B.  (liven  for  the  sum  of  eigh- 
teen thousand  seven  hundred  and  twenty-seven  dollars  and 
seventy-four  cents,  the  same  being  the  amount  which  was 
due  them  for  money  advanced  to  Henning,  with  the  inter- 
est thereon  and  taxes.  Said  William  B.  (iiven  had  full 
notice  of  the  rights  acquired  by  the  plaintiff  from  Hen- 
ning, and  it  appears  from  the  evidence  in  the  cause  that 
he  went  to  Henning,  and  offered  him  five  thousand  dollars 
for  his  interest  in  said  land,  which  Henning  declined,  in- 
forming him  that  he  had  sold  his  interest  to  the  plain- 
tiff, Samuel  B.  Shank.  The  evidence  in  this  case  clearly 
indicates  that  not  only  Samuel  (Jroff  and  the  executor  of 
Henry  Keneagy  had  full  notice  of  the  rights  of  William 
Henning  and  the  plaintiff  as  his  grantee,  but  that  William 
B.  Given  also  had  full  notice  of  the  rights  of  the  plaintiff 
derived  from  said  Henning,  and  he  cannot  be  regarded  in 
any  sense  as  an  innocent  purchaser  of  the  interest  of  the 
plaintiff  or  William  Henning.  The  circumstances  shown 
by  the  evidence  in  the  cause  also  fully  establish  that  the 
deed  from  William  Henning  to  Amos  Herr,  although  abso- 
lute on  its  face,  was  intended  as  a  mortgage,  and  the  in- 
dorsements made  thereon  did  not  in  any  manner  change 
its  character.  The  agreement  entered  into  at  the  same 
time  between  Groff,  Keneagy <  and  Henning  also  shows  on 


Digitized  by  CjOOQ IC 


Shank  t\  (ikofk  et  al.  349 

its  face  that  the  entire  object  of  the  transaction  was  to  se- 
cure to  (trotf  and  Keneagy  the  amount  of  money  advanced 
by  them  to  Helming,  and,  in  the  event  of  a  sale  of  said 
land  for  any  amount  in  excess  of  the  amount  thus  secured, 
to  allow  said  (troff  and  Keneagy  one-half  of  the  profits 
thus  arising  as  a  premium  on  the  money  loaned;  and  con- 
taining a  further  clause,  which  allowed  Helming  or  his 
assigns  to  redeem  the  said  land  in  the  case  of  a  proposed 
sale  by  (iroff  and  Keneagy,  to  any  party  or  parties  other 
than  parties  who  should  buy  the  whole  tract,  by  paying 
the  amount  offered  by  such  parties,  and  allowing  him  to 
deduct  any  amount  from  the  purchase  money  that  he 
might  be  entitled  to  under  the  agreement. 

In  the  case  of  Hoffman  v.  Kyan*  21  W.  Va.  415,  this 
Court  held  that  "though  a  deed  be  absolute  on  its  face, 
and  a  contract  is  made  at  the  same  time  in  writing  between 
the  grantor  and  the  grantee,  whereby  the  grantee  is  au- 
thorized to  sell  the  land  or  a  part  of  it  in  i\  specified  time, 
and  to  pay  back  the  consideration  for  the  deed,  yet,  in  the 
absence  of  parol  proof  to  the  contrary,  such  deed  will  be 
regarded  as  a  mortgage."  In  the  case. of  Darin  v.  Dew- 
•nthtf/j  above  cited,  Green,  President,  in  delivering  the 
opinion  of  the  court,  said  :  UA  conditional  sale,  with  the 
right  to  repurchase,  very  nearly  resembles  a  mortgage. 
The  distinction  is  that  if  the  money  advanced  is  not  loaned, 
but  the  grantor  has  a  right  to  refund  it  in  a  given  time, 
and  have  a  reconveyance,  if  the  debt  remains  the  transac- 
tion is  a  mortgage;  otherwise  not.  In  case  of  doubt,  how- 
ever, a  court  of  equity  will  always  lean  in  favor  of  a  mort- 
gage rather  than  a  conditional  sale."  The  evidence  in 
this  case  shows  that  William  Ilenning  signified  his  willing- 
ness to  take  said  property  at  the  price  of  sixteen  thousand 
dollars  within  the  time  prescribed  in  said  agreement.  It 
also  shows  that  said  Henning  was  ready  to  comply  with  his 
offer.  The  plaintiff,  as  a  grantee  and  assignee  of  the 
rights  of  Henning,  had  a  right  to  pay  the  money  interest 
and  taxes  due  to  said  (troll'  and  Keneagy  in  redemption  of 
said  land,  and  they  had  no  right  to  refuse  the  same,  and 
afterwards  convey  the  same  to  William  H.  Given  for  the 
amount  due  them,  including  interest  and  taxes.  My  con- 
clusion, therefore1,  is  that  the  court  erred  in  holding  that 
this  deed,  though  absolute  on  its  face,  was  not  shown  to  be 
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a  mortgage  by  the  evidence  and  the  circumstances  attend- 
ing its  execution  and  transfer,  including  the  written  in- 
struments executed  between  the  parties  at  the  time-. 

I  am  further  of  opinion  that  the  circuit  court  erred  in 
holding  that  William  B.  (iiven  had  become  the  owner  of 
all  the  rights  and  interests  of  Samuel  (iroff  and  Henry 
Keneagy  under  the  instrument  of  writing  and  agreement 
aforesaid.  The  court  also  erred  in  construing  said  agree- 
ment to  the  effect  that  William  llenning  sold  his  interest 
in  the  land  therein  mentioned  to  (iroff  and  Keneagy,  re- 
serving the  right  to  require  said  (JroH"  and  Keneagy,  be- 
fore selling  said  interest  purchased  by  them  to  any  party 
or  parties  other  than  those  who  might  purchase  the  whole 
tract,  to  give  said  Henning  notice,  as  provided  by  said 
agreement,  of  any  offer  they  might  have  for  said  interest, 
which  they  were  willing  to  accept,  said  Henning  to  have 
the  right  within  the  time  to  purchase  said  interest  at  the 
price  and  upon  the  terms  of  said  offer.  If  the  written 
agreement  between  Henning,  (iroff,  and  Keneagy  could  be 
considered  as  conferring  a  power  of  sale  upon  (iroff  and 
Keneagy,  yet  it  did  not  take  from  Henning  or  his  grantee 
the  right  to  redeem  the  land.  The  plaintiff,  Samuel  B. 
Shank,  had  the  right  to  redeem  the  property  by  paying 
the  amount  due  upon  the  mortgage,  with  its  interest  and 
the  taxes,  and  (iroff  and  Keneagy  had  no  right  to  refuse 
it;  neither  could  they  sell  the  property  after  the  offer  to 
redeem.  Before  selling  the  property  subsequently  they 
were  bound,  under  the  agreement,  to  give  Henning,  or  the 
plaintiff  as  his  grantee,  notice,  and  allow  one  of  them  to 
take  the  property  by  paying  the  amount  which  they  were 
offered,  if  Henning  or  plaintiff  accepted  the  proposal 
within  three  months.  For  these  reasons  the  decree  com- 
plained of  must  be  reversed,  with  costs. 

Reversed. 
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CHARLESTON. 

Taylor  ?\  Dorr. 
Submitted  January  29,  1897 — Decided  April  17,  1897. 

Faktnkksiiii' — Compensation    of  Partner — Special   Agreement. 

One  partner  is  not  entitled  to  compensation  for  his  services 

in  the  common  husiness,  though   they  may  exceed  those  of 

his    co-partner,     in     the    absence  of   a    special     agreement. 

(p.  HT»2.) 

Appeal  from  Circuit  Court,  Webster  county. 
Suit  by  A.  L.  Taylor  against  (1.  1*.  Dorr.     Decree  for  de- 
fendant, and  plaintiff  appeals. 

Affirmed. 

A.  L.  Taylor  and  L.  M.  La  Follktte,  for  appellant. 

Molloiiax  ik  McClixtic,  for  appellee. 

Braxxox,  JnxiK : 

C.  P.  Dorr  and  A.  L.  Taylor  formed  a  partnership  for 
the  ])raetice  of  law,  which  continued  a  short  time.  After 
dissolution,  Taylor  sued  Dorr  for  a  settlement  of  the  part- 
nership accounts,  and  the  rase  was  referred  to  a  commis- 
sioner, and  upon  his  report  a  decree  was  entered  in  favor 
of  Dorr  against  Taylor,  and  Taylor  appeals.  The  commis- 
sioner returned  a  report  merely  stating  that  Dorr  claimed  a 
certain  account  and  Taylor  a  certain  account,  and  that  the 
evidence  was  conflicting,  and  decided  nothing  himself,  but 
referred  all  matters  in  difference  to  the  decision  of  the 
court,  and  the  court  then  made  an  order  saying,  "This 
cause  is  recommitted  to  Commissioner  C.  B.  Conrad  to 
complete  his  report  f1  and  then  Conrad — it  is  said,  without 
notice— did  file  a  report  finding  a  balance  in  favor  of  Dorr, 
which  was  carried  into  decree  by  a  special  judge.  Taylor 
filed  nine  exceptions  to  the  report. 

One  of  his  points  against  the  decree  is  that  the  case  was 
heard  at  the  first  term  after  the  report  was  filed.  Ordi- 
narily this  is  error,  under  the  ease  of  Finrfley  v.  Smith,  42 
W.  Va.  299  (2tf  S.  E.  870) ;  but  the  reason  of  that  decision 
has  no  application  here,  because  Taylor  did  tile  exception* 
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to  this  report,  and  therefore  had  the  benefit  of  the  delay 
which  the  statute  gives.  The  whole  object  of  the  statute 
was  accomplished  in  his  favor  by  his  filing  exceptions. 
He  did  not  at  any  subsequent  time  otter  any  other  excep- 
tions, or  take  any  other  steps  in  the  case.  If,  even,  lie 
could  have  tendered  any  exceptions  at  the  next  term  after 
the  entry  of  this  decree,  he  did  not  otter  them. 

Another  exception  is  that  the  order  did  not  authorize 
another  settlement.  In  fact,  there  had  been  no  settlement 
by  the  commissioner.  Taylor  says  that  the  report  was  vague 
in  the  fact  that  it  states  that  he  was  indebted  to  Dorr  on 
settlement  of  partnership  accounts  twenty-one  dollars  and 
thirty-eight  cents,  and  then  goes  on  and  brings  Taylor  out 
in  debt  ninety-one  dollars  and  thirty-live  cents.  Now,  the 
commissioner  distinctly  states  that  that  twenty-one  dollars 
and  thirty-eight  cents  is  a  balance  shown  in  favor  of  Dorr 
by  Exhibits  J  and  2,  and  it  enters  only  as  one  of  the 
tabulated  items  from  which  the  balance  of  ninety-one  dol- 
lars and  thirty-five  cents  is  taken.  Other  distinct  items 
are  combined  with  it,  and  they  together  make  up  the  bal- 
ance decreed.  Taylor  excepts,  because  the  evidence  before 
the  commissioner  is  clearly  in  favor  of  the  plaintiff,  en- 
titling him  to  recover  three  hundred  and  seventy-eight 
dollars  and  seventy-live  cents.  Turning  to  the  Taylor  ac- 
count, filed  with  his  deposition,  he  says  that  Dorr  is 
indebted  to  him  in  certain  amounts,  specifying  them, 
amounting  to  three  hundred  and  eleven  dollars  and  seven- 
ty-five cents.  One  of  the  items  therein  is  two  hundred 
and  fifty  dollars  for  work  in  the  partnership  over  and  above 
his  equal  share  of  the  partnership  business.  I  know  no 
law  which,  in  the  absence  of  special  agreement,  measures 
the  labor  of  one  partner  by  that  of  the  other,  and  allows 
one  for  any  balance  of  work  done  by  him  over  that  done 
by  the  other.  The  law  is  well  settled  that  one  partner  is 
not  entitled  to  claim  compensation  for  his  services  in  busi- 
ness without  a  special  contract  for  compensation,  though 
one  partner  attends  almost  exclusively  to  the  business. 
If  there  is  no  agreement  for  compensation  to  him,  he  is 
not  entitled  to  compensation  therefor.  For re r  v.  Forrer\n 
/:»*,  29  (irat.  lttt:  Putt  on  v.  Calhoun \h  AV/w,  4  Grat. 
188,  denies  even  a  surviving  partner  compensation  for  set- 
tling up  the  partnership  business.     The  article  of  partner- 
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ship  provided  for  a  half  fee  in  new  eases  to  eaeh  one,  and 
gave  Taylor  on  old  eases  one-fourth  the  fees.  This  elaini 
would  he  repugnant  to  that  agreement  in  writing.  But 
Taylor  says  that  after  it  was  executed  they  made  a  special 
agreement  that  Dorr  was  to  pay  Taylor  a  reasonable  com- 
pensation .  for  his  services  in  suits  in  which  Dorr  was  a 
party.  Dorr  swears  that  no  such  agreement  was  made. 
It  seems  improbable  from  the  fact  that  that  agreement 
shows  the  parties  contemplated  such  cases  when  they 
formed  the  partnership,  for  it  expressly  says  that  Taylor 
should  attend  free  of  charge  to  all  cases  in  which  Dorr  was 
a  party,  and  Dorr  should  likewise  attend  to  all  cases  in 
which  Taylor  was  a  party.  The  evidence  of  the  two  con- 
flict on  this  matter.  The  commissioner  in  the  circuit  court 
found  witli  Dorr  on  it.  Every  presumption  is  made  in 
favor  of  the  correctness  of  the  decision  of  the  commis- 
sioner. If  the  evidence  is  conflicting,  the  lower  court 
rarely  interferes  with  his  finding  on  the  facts.  Much 
more  so  is  this  the  rule  in  the  appellate  court,  when  that 
finding  has  been  approved  by  the  circuit  court.  Hart  man 
v.  Erans,  88  W.  Va.  (570  (18  S.  E.  810) ;  Reger  v.  OWeal, 
88  W.  Va.  159  (10  S.  E.  875).  Another  charge  in  Taylor's 
account  is  for  half  of  a  sixty  dollar  item  for  taking  care  of 
the  law  office,  sweeping  and  cleaning  the  same,  and  making 
fire  therein.  There  can  be  no  such  charge  as  this.  Part- 
ners do  not  charge*  each  other  with  such  items.  Of  course, 
money  actually  outlaid  in  keeping  the  law  offices  in  order 
would  be  a  different  thing  under  agreement  or  usage  of 
the  partners,  but  there  are  no  circumstances  shown  in  this 
case  to  justify  that  charge.  The  cleaning  and  warming  of 
the  office  was  for  the  benefit  of  one  partner  as  well  as  the 
other.  The  office  belonged  to  Dorr;  the  library  belonged 
to  Dorr.  Taylor  had  the  use  of  both  and  no  charges  were 
made  by  Dorr  therefor,  and  surely  they  would  offset  this 
claim  for  cleaning  and  warming  the  office;  and  Dorr 
swears  that  Ik*  attended  to  that  largely  himself,  and  the 
commissioner  has  found  against  that  item.  Taylor  charges 
half  of  the  salary  paid  to  a  type-writer,  fifty  dollars,  and 
the  commissioner  allowed  half  of  forty  dollars  for  this 
charge,  so  then*  is  here  a  discount  of  only  five  dollars; 
and  the  commissioner  has  allowed  Taylor  half  of  the  charge 
made  against  the  firm  for  coal,  so  that  all  that  was  tenable 
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of  tho  account  tiled  by  Taylor  witli  his  deposition  was 
allowed,  ('"barges  against  Taylor  are  made  by  the  com- 
missioner for  various  fees  collected,  of  small  amount; 
one,  the  fee  of  Chapman  of  forty  dollars,  half  charged  to 
Taylor.  Taylor  admitted  that  he  collected  it.  And  also  a 
Harlow  fee  of  ten  dollars,  and  also  some  of  the  Isenhart 
commission,  and  the  other  items  debited  to  him  are  sup- 
ported by  evidence  satisfactory  to  the  commissioner  and 
circuit  court.  If  any  errors  could  be  sustained  to  any 
items  charged  to  Taylor,  they  would  fall  far  below  one 
hundred  dollars,  the  amount  of  jurisdiction  of  this  Court. 
Taylor,  after  the  dissolution,  sold  all  his  interest  in  the 
law  firm,  including  all  fees  and  claims  due  the  firm,  and 
all  suits  and  fees  to  become  due  in  the  firm  suits,  to  H.  C. 
Thurmond,  and  of  course  had  no  longer  any  interest  in 
what  yet  remained  to  be  collected. 

The  most  serious  point  presented  by  the  applicant  is  that 
no  notice  was  given  him  of  the  time  and  place  of  the  com- 
pletion of  the  report  by  the  commissioner.  When  the 
commissioner  first  had  the  case  before  him,  both  sides  took 
evidence  and  filed  papers.  When  it  went  back  to  him,  no 
further  evidence  was  taken,  no  papers  filed,  and  nothing 
further  done.  The  commissioner  simply,  upon  the  mater- 
ials already  in  the  case,  under  the  notice  theretofore  given, 
determined  what  items  he  would  allow  and  disallow  to  and 
against  the  parries.  The  first  question  that  occurs  here  is 
whether,  considering  that  this  was  an  order  not  simply  re- 
committing the  case,  or  referring  any  other  matters,  but 
simply  that  the  commissioner  should,  upon  the  materials 
already  in  the*  case,  complete  his  report,  it  required  notice. 
I  do  not  think  so.  The  parties  had  had  their  full  day  be- 
fore the  commissioner,  and  this  simply  was  action  by  the 
commissioner  in  deciding  upon  the  matters  already  shown 
before  him.  In  (ranlnrr  v.  Field,  7)  (Jray,  tiOO,  it  was  held 
that  an  assessor  to  whom  a  case  is  recommitted  to  reassess 
the  damages  according  to  a  rule  laid  down  by  the  court 
may  proceed  to  assess  the  damages  without  a  rehearing,  if 
the  case  was  previously  fully  heard  before4  him.  Jn  that 
case — almost  similar  to  this — the  assessor  had  made  a  re- 
port in  the  alternative  that,  if  one  theory  should  be  adopted, 
he  fixed  the  damages  at  one  sum,  and,  if  on  a  different 
basis,   a   different  sum,  and   it   was  recommitted,  and  he 
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made  a  second  report,  fixing  the  damages  at  a  certain  sum, 
without  further  notice,  and  without  evidence  or  hearing; 
and  Chief  Justice  Shaw  says:  "Whether  the  assessor 
should  give  notice  to  the  parties,  and  hear  further  evidence, 
upon  a  recommitment,  appears  to  us  to  depend  upon  no 
lixed  rule,  but  upon  the  circumstances.  I'pon  a  general 
recommitment,  and  without  special  i  nstruct  ion,  print  a  facie 
we  should  think  it  would  be  necessary  to  give  notice.  To 
hear  the  parties  before  deciding  a  matter  of  controversy 
seems  to  lie  at  the  foundation  of  justice.  But  where,  from 
the  nature  of  the  objections,  and  the  grounds  on  which  a 
recommitment  is  ordered,  it  is  manifest  that  the  object  is 
to  enable  or  require  the  assessor  to  revise  his  own  doings 
in  form  or  substance,  or  to  correct  some  error  of  his  own, 
requiring  no  new  evidence  or  argument,  notice  is  not  re- 
quired. The  assessor  states  that  he  had  a  full  report  of 
the  evidence  and  full  minutes  of  the  argument.  The  re- 
commitment was  to  enable  him  to  make  a  positive,  instead 
of  an  alternative,  assessment  upon  the  exercise  of  his  own 
judgment  on  the  materials  already  before  him.  We  think 
the  objection  to  this  report  that  he  gave  no  notice  and  had 
no  further  hearing  is  not  well  founded. '*  in  Kellogg  v. 
Putnam^  11  Mich.  844,  where  there  was  a  reference  to  com- 
pute the  amount  on  a  basis  lixed  by  the  interlocutory  de- 
cree, and  no  inquiry  into  the  facts  is  to  be  had,  the  defend- 
ant is  held  not  entitled  to  notice  of  the  confirmation  of  the 
report  or  of  the  hearing  thereof.  It  does  not  appear  from 
the  commissioner's  report  whether  Taylor  had  notice 
served  upon  him,  but  in  one  of  his  exceptions  he  says  that 
he  or  his  attorney  was  not  notified  that  the  settlement 
was  to  be  made  up  for  that  term  of  court,  but,  on  the 
contrary,  he  and  his  counsel  understood  that  it  would  not 
be,  from  which  we  may  fairly  infer  that  they  knew  of  the 
proceedings  before  the  commissioner.  In  MrCandlish  v. 
Edhwi  8  (irat.  880,  it  was  held,  where  a  notice  had  been 
published  by  a  commissioner,  and  one  made  complaint 
that  he  had  no  personal  notice*,  he  must  show  by  his  own 
affidavit  or  otherwise  that  he  had  no  such  information  of 
the  proceedings  of  the  commissioner  as  would  have  enabled 
him  to  attend.  In  Whiteside  v.  Pulliam,  2f>  111.  285,  it 
was  decided  that  under  the  Illinois  practice  in  chancery — 
which  is  very  similar  to  ours— there  must   be  aiiidavit  to 


Digitized  by  CjOOQ IC 


:*;")(* 


OiiuitfLip  et  a/.   /'.  Tktkk  et  a/. 


support  an  exception  to  a  report  denying  notice  of  the 
hearing  before  the  master,  and  showing  that  the  attorney 
also  had  no  notice.  I  am  not  to  he  understood  as  saying 
or  intimating  that  parties  have  not  clearly  the  right  to 
have  notice  of  the  time  and  place  iixed  by  commissioners 
in  chancery  for  executing  orders  of  reference.  Our  statute 
and  the  uniform  practice  require  this.  But  under  the 
particular  circumstances  of  this  case,  it  being  simply  the 
completion  of  the  commissioner's  report  upon  material 
already  in,  and  the  parties  having  appeared  before  the 
commissioner  when  it  was  first  before  him,  and  taken  their 
evidence,  and  developed  their  cases,  and  it  seeming  that 
the  parties  had  knowledge  in  fact  of  the  commissioner's 
action,  we  do  not  think  that  we  ought  to  reverse  the  case 
for  that  cause. 

There  was  a  petition  of  H.  (\  Thurmond  filed  in  this  case, 
setting  up  his  assignment  from  Taylor,  but  it  was  foreign 
to  the  case,  and  no  decree  was  entered  thereon  prejudicial 
to  Taylor,  and,  while  it  is  mentioned  in  the  assignment  of 
error,  it  is  not  insisted  upon  in  argument,  and  no  prejudice 
was  done  to  Taylor  on  its  account.  Therefore  we  affirm 
the  decree. 

Affirmed. 


J3«. 


CHARLESTON. 


CuiMSLil'  et  a/.   t\  Tktkr  et  a/. 
Submitted  February  2,  1807— Decided  April  21,  1897. 

KQI'I.TY    I'LKAOINO  — /'V<7//<7. 

When  fraud  is  sufficiently  alleged,  with  proper  parties  to  a 
hill,  a  demurrer  will  not  lie.     (p.  MW.) 

Kqi*ity   JrKisnicTiox. 

"When  a  court  of  equity  takes  jurisdiction  of  a  en  use  for 
one  purpose,  it  will  go  on  and  dispose  of  the  questions  invol- 
ved to  avoid  a  multiplicity  of  suits."  lltuiljix.  \V(tftrrsonf 
:tt)  W.  Va.  214  (H)  S.  K.  ~>'M'k).     q>.  :«m.) 

Kkvkksal — Aji/icUafc  Ctwrt — l*erh-w  on  A)t^r.al. 

"Where  a  decree  sought  to  hi*  reversed  is  hased  upon  depo- 
sitions which  are  so  conflicting,  and  of  such  a  doubtful  and 
unsatisfactory  character,  that  different   minds  and  different 
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judges  might  reasonably  disagree  as  to  tin*  facts  proved  by 
them,  or  the  proper  conclusion  to  be  deduced  therefrom,  the 
Appellate  Court  will  decline  to  reverse  the  finding  or  decree 
of  the  chancellor,  although  the  testimony  may  be  such  that 
the  Appellate  Court  might  have  pronounced  a  different  de- 
cree if  it  had  acted  upon  the  cause  in  the  first  instance." 
Smith  v.  Yoke,  27  \V.  Va.  IWtt.     (p.  ;ttW.) 

4.     Fk a r  1  m '  L K XT  ( \ > x  v  K y a  x< • k —  Dt  cm  —  Error. 

When,  in  a  suit  to  set  aside  a  lU^d  of  conveyance  as  fraud- 
ulent and  void  as  to  plaintiff's  debt,  and  to  sell  the  real  es- 
tate therefor,  the  court  ascertains  and  decrees  that  it  is  so 
fraudulent  and  void,  it  is  error  not  to  decree  further,  and  set- 
aside  said  (\t'^{\  and  provide  for  the  sale  of  the  property  con- 
veyed to  pay  the  debt.     (p.  HW>.) 

o     FRAriM'i.KXT  Coxvkyaxck— Ih  erf  ( — Error. 

In  any  such  suit  it  is  error  to  decree  the  sale  of  another 
tract  of  land  of  the  defendant  for  tin*  satisfaction  of  said  debt, 
the  conveyance  of  which  has  not  been  attacked,  or  said  tract 
mentioned  in  the  pleadings,  and  upon  which  plaintiff  has  no 
lien.     (p.  MM.) 

6.  Fkaidilkxt  ( 'ox  vkyaxck — Aj>j><  tlutt  Court — Jurhdktiou. 
In  such  suit,  where  the  defendant  filed  his  answer  in  the 
nature  of  a  cross  bill,  and  praying  affirmative  relief,  and  the 
court  failed  to  take  any  action  thereon,  or  to  adjudicate  in 
the  matter  of  said  affirmative  relief,  in  the  absence  of  such 
action  there  is  nothing  of  which  the  Appellate  Court  can 
take  jurisdiction,     (p.  'MM.) 

Appeal  from  (1ircuit  Court,  Barbour  county. 
Bill  by  Clirislip  Bros,   against  John   Teter  and   others. 
Decree  for  plaintiff's,  and  defendants  appeal. 

lie  rented. 

Dayton  &  Dayton,  W.  T.  Ick,  and  F.  O.  Blue,  for  ap- 
pellants. 

Samukl  V.    Woods,  for  appellees. 

McWuortkr,  »fii)(JK : 

On  the  IHth  day  of  May,  ISNS,  Clirislip  Bros,  sold  John 
Teter  their  stock  of  merchandise  at  Peck's  Hun,  rpshtir 
county,  by  the  following  written  agreement :  "This  article 
of  agreement,  made  and  entered  into  this  the  lttth  day  of 
May,  IS$W,  between  Clirislip  Bros.,  of  the  lirst  part,  and 
John  Teter,  of  the  second  part,  all  of  Peck's  Run,  Cpshur 
County,  West  Virginia.     Said  party  of  the  lirst  part  agree 
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to  sell  their  entire  stock  of  goods,  consisting  of  dry  goods, 
notions,  boots,  shoes,  hats,  caps,  hardware,  queensware, 
drugs,  and  patent  medicines;  in  fart,  everything, — store 
furniture,  stove,  scales,  coops,  eases  tables,  lamps,  corn, 
meat,  wool,  and  in  fact  all  things  not  herein  mentioned 
that  belong  to  the  business.  All  of  theabove  named  goods 
sold  at  city  cost,  with  ten  per  rent.  on.  Said  party  of  the 
first  part  is  to  take  a  house  and  lot  in  Burnersville,  West 
Virginia,  the  same  house  that  Page  Henderson  nowlivts  in, 
including  saddler  shop,  blacksmith  shop,  stable,  r/c.,  at 
eight  hundred  dollars;  six  hundred  dollars  in  cash  to  be 
paid  the  tirst  day  of  June,  181)3;  one  thousand  dollars  the 
1st  of  OctolMT,  185)3;  the  remainder  in  October,  181)  L  All 
with  interest  from  date.  The  stock  of  goods  to  be  invoiced 
in  May,  1893,  when  said  party  of  the  second  part  is  ready. 
Either  party  forfeiting  the  contract  to  pay  to  the  other 
party  one  hundred  dollars.  Witness  our  hands  and  signa- 
tures. Chrislip  Bros.  John"  Teter/*  The  goods  were  in- 
voiced on  May  22,  181)3,  and  Teter  made  his  two  notes  of 
that  date  for  one  thousand  three  hundred  and  four  dollars 
and  sixty  cents  each,  payable  on  or  before  the  1st  day  of  Oc- 
tober, 181)4, — one  with  interest  from  date,  the  other  not 
mentioning  interest.  At  the  April  rules,  181)4,  Chrislip 
Bros,  tiled  in  the  clerk's  office  of  Barbour  county  circuit 
court  their  bill  in  chancery  against  .John  Teter,  Lloyd  A. 
Teter,  Burton  I.  Teter,  Catherine  Teter  (guardian  for  said 
Lloyd  A.  and  Burton  I.  Teter),  John  Teter  and  Granville 
Teter  (executors  of  Alva  Teter,  deceased),  Ira  Ward,  and 
Edward  E.  Tutt,  alleging  that  on  the  20th  of  May,  181)3,  de- 
fendants Lloyd  and  Burton  Teter  were  infants,  seventeen 
and  nineteen  years  old,  respectively;  that  on  that  day  their 
mother  was  appointed  by  the  county  court  of  I'pshur  county 
their  guardian,  and  thereafter  had  charge  of  their  property, 
personal  and  real ;  that  the  estate*  of  the  infants  was  all 
derived  by  the  will  of  their  father,  Alva  Teter,  and 
amounted  to  about  ten  thousand  dollars;  that  Granville 
Teter  and  John  Teter  qualified  the  27th  of  February,  181)3, 
as  executors  of  Alva  Teter;  that  on  the  13th  of  May,  181)3, 
they  sold  the  stock  of  merchandise  as  set  forth  in  the 
above-written  contract,  and  exhibited  two  notes  of  one 
thousand  throe  hundred  and  four  dollars  and  sixty  cents 
each,  alleging  that  one  of  them    was  assigned  for  value  to 
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Ira  Ward,  and  that  both  notes  remained  unpaid.  Further, 
that  they  had  a  claim  against  Teter,  assigned  to  them  by 
E.  E.  Tutt,  for  one  hundred  and  fifty  dollars,  which  was 
unpaid.  Alleging  the  insolvency  of  John  Teter:  that  a 
judgment  at  law  against  him  would  be  unavailing;  that 
he  was  about  to  leave  the  State  and  reside  out  of  the  same, 
and  had  declared  his  purpose  to  do  so,  and  had  rendered 
himself  unable  to  meet  his  obligations,  and  had  moved  to 
Barbour  county,  to  his  mother-in-law's;  but  on  the  22d  of 
May,  181)8,  said  John  Teter  was  believed  to  be  practically 
out  of  debt  and  was  then  owner  of  real  and  personal  prop- 
erty worth  about  ten  thousand  dollars,  and  upon  the  faith 
and  credit  thereof  plaintiff's  permitted  him  to  become  in- 
debted to  them;  that  his  property  consisted  of  two  hun- 
dred acres  of  land,  worth  at  least  seven  thousand  dollars, 
on  which  he  resided,  and  had  horses,  cattle,  farming 
utensils,  r/c,  worth  two  thousand  dollars,  and  other  per- 
sonal property;  that  he  was  also  then  the  owner  of  the 
said  merchandise,  worth  live  thousand  dollars.  Further 
charging  that  soon  after  becoming  indebted  to  them  he  be- 
gan a  systematic  and  fraudulent  disposition  of  his  prop- 
erty, and  on  the  1st  day  of  October,  1893,  sold  said  stock 
of  merchandise,  which  he  had  been  retailing  for  some  time, 
and  from  time  to  time  replenishing,  to  Ira  Ward,  at  the 
price  of  two  thousand  three  hundred  dollars,  the  same 
then  being  worth  five  thousand  dollars,  and  received  in 
payment  therefor  from  Ward  a  tract  of  one  hundred  and 
eleven  and  one-half  acres  of  land,  called  the  "White 
Land,v  and  paid  said  Ward  the  sum  of  live  hundred  dol- 
lars in  money  in  said  exchange,  and  borrowed  from  him 
one  thousand  dollars,  and  immediately  incumbered  the 
same  land  with  a  vendor's  lien  in  his  favor  for  one  thous- 
and five  hundred  dollars;  that  on  the  17th  of  February, 
181)4,  with  fraudulent  purpose  he  incumbered  the  same 
tract  of  land  with  six  hundred  dollars,  which  he  borrowed 
from  D.  XV.  Dix  and  T.  E.  Kidd,  practically  incumbering 
said  land  for  its  selling  value,  and  rendering  it  unavailing 
to  other  creditors,  and  with  like  fraudulent  intent  sold  all 
his  personal  property;  that  before  the  sale  of  all  the  per- 
sonal property,  on  the  23d  of  November,  with  like  fraud- 
ulent intent,  by  deed  he  conveyed  to  his  infant  brothers, 
Lloyd  and  Burton,  the  farm  of  two  hundred  acres,  for  the 
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pretended  consideration  of  six  thousand  six  hundred  and 
fifty  dollars  and  seventeen  cents,  reciting  in  the  deed  that 
the  one  thousand  and  twenty- four  dollars  and  thirty  cents 
was  in  hand,  and  for  the  residue,  live  thousand  six  hun- 
dred and  twenty-five  dollars  and  eighty-seven  cents,  his 
two  infant  brothers  executed  to  him  their  note  payable  the 
4th  of  December,  I8(J4,  and  retained  a  vendor's  lien  on  said 
land  to  secure  the  same,  which  note  Teter  had  ever  since 
been  trying  to  trade  oil'  to  whatever  person  might  be  fool- 
ish enough  to  buy  or  discount  the  same,  but  refused  to  dis- 
count or  sell  the  same  to  plaintiffs,  who  offered  to  cash  the 
same,  less  the  amount  of  the4  said  debts.  And  charging 
that  Lloyd  and  Burton,  as  well  as  their  guardian,  had 
notice  of  such  fraud  ;  that  at  the  time  of  the  sale  of  all  his 
property  he  was  in  debt  to  the  amount  of  six  thousand 
seven  hundred  and  twenty-four  dollars,  which  indebted- 
ness was  also  known  to  Lloyd  and  Burton  and  their 
guardian,  all  of  whom  were  near  neighbors,  and  on  terms 
of  the  closest  intimacy;  that  the  said  infant  brothers  and 
guardian  had  notice*  that  he  was  about  to  leave  the  State; 
that  plaintiffs  tried  to  buy  his  land,  and  offered  to  cash 
the  infants'  note,  and  lie  refused  to  do  it,  and  they  offered 
him  a  bonus  of  two  hundred  dollars  if  he  would  secure 
their  debts,  and  he  refused  to  do  that;  that  they  then  re- 
quested him  to  name  the  sum  that  would  induce  him  to 
secure  them,  which  he  declined  to  do,  and  declared  that 
before  he  would  do  so  Ik4  would  "do  worse'-;  that,  when 
they  offered  to  buy  the  land,  John  Teter  declared  to  three 
reputable  men  that  the  said  two  infant  brothers  wanted 
him  to  sell  the  land,  and  let  plaintiffs  go  unpaid,  but, 
to  deceive  plaintiffs,  declared  at  the  same  time  that  he 
would  sell  the4  saint*  to  any  other  person  for  live  dollars  per 
acre  less  than  to  his  said  brothers,  because  they  suggested 
such  perfidy  to  him.  Plaintiffs  charged  that  all  the  said 
defendants  Teters  were  combining  together  to  hinder,  de- 
lay, and  defraud  them;  that  plaintiffs  had  filed  in  Fpshur 
county  a  //*  pnulrns^  setting  forth  the  object  and  title  of 
this  suit.  And  prayed  that  the  deed  executed  by  John 
Teter  on  November  %2l\d  to  Lloyd  and  Burton  be  declared 
fraudulent  and  void  as  to  the  debts  of  the  plaintiffs,  and 
their  said  assignee.  Ward,  and  the  same  Ik*  set  aside  as  to 
said  debts,  and  that  said  debts  be   declared  liens,  from  the 
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institution  of  this  suit,  upon  the  lands  so  conveyed,  and 
that  the  land  he  sold  to  pay  the  debts  of  the'plaintiffs  and 
their  said  assignee,  and  for  general  relief. 

The  defendant  Catherine  Teter,  guardian,  made  her  an- 
swer, denying  all  fraud  or  knowledge  of  fraud  or  attempted 
fraud  upon  the  creditors  of  JohnToter.  Alleging  that  the 
sale  was  fair  and  bonajifle.  Denying  the  insolvency  of  John, 
or  that  he  was  attempting  to  avoid  the  payment  of  his  just 
debts.  Alleging  that  he  was  the  owner  of  a  valuable 
farm,  in  Roane  county,  fully  paid  for:  that  a  valuable  con- 
sideration was  paid  for  the  lands,  upon  the  terms  agreed; 
and  that  she  consented  to  the  purchase,  believing  it  to  be 
for  the  best  interest  of  the  parties  interested.  The  infant 
defendants,  in  their  own  name,  iiled  their  answer,  deny- 
ing all  allegations  of  fraud,  or  any  knowledge  of  fraud. 
Alleging  that  it  was  a  bona  fate  sale  to  them ;  that  the 
money  had  been  paid,  and  showing  that  the  whole  pur- 
chase money  due  to  John  Teter  was  paid,  down  to  about 
one*  thousand  three  and  seventy  dollars.  Averring  that 
they  had  agreed  to  pay  a  full  and  valuable  consideration 
for  the  land, — more  than  the  same  could  have  been  sold 
for  to  others, — and  expressly  denying  every  allegation  of 
fraud,  or  imputation  of  fraud,  in  respect  to  the  purchase 
by  them  of  said  land,  and  allegations  charging  them  with 
fraud  in  the  payment  for  said  land.  Alleging  that  at  the 
time  of  the  sale  they  knew  John  was  in  easy  circumstances, 
abundantly  able  to  pay  all  his  debts  and  liabilities,  and 
have  a  large  surplus  left.  Charging  that  plaintiff's  well 
knew  and  advised  and  urged  John  to  make  the  sale  of  the 
tract  of  land  to  them,  and  stated  to  him  that  it  was  the 
best  thing  he  could  do;  that  the  price  offered  for  the  land 
was  the  full  value  of  it,  and,  after  the  sale  was  made,  in- 
formed John  that  he  had' made  an  excellent  sale  to  them, 
and  got  more  for  it  than  any  other  person  would  have 
given.  Denying  the  insolvency  of  John.  Allegingthat  he 
was  living  in  lioane  county,  when*  he  had  purchased  a  val- 
uable farm,  paid  for  with  funds  received  from  them  for  the 
land  he  sold  them,  on  which  he  had  plenty  of  farming  im- 
plements and  personal  property :  that  John  sold  his  stock 
of  goods  to  Ira  Ward  for  much  less  than  their  true  value, 
and  that  they  were  advised  that  said  sale  was  procured  by 
the  false  scheming  of  plaintiffs   with   said   Ira  Ward;  that 
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they  were  attempting  to  oppress  said  John  Teter,  and  have 
his  creditors  oppress  him,  so  as  to  force  him  to  sacrifice 
said  stock  of  goods  in  the  sale  made  to  said  Ward,  while, 
as  respondents  charged,  plaintiffs  were  partners  with  said 
Ward  in  the  purchase  of  the  goods,  and  received  the  full 
benefit  of  the  fraudulent  scheme  perpetrated  by  them  upon 
John.  Alleging  that  the  vendor's  lien  retained  in  the 
deed  from  Ward  to  John  Teter  on  the  White  land  was 
fraudulent,  fictitious,  and  without  value,  and  obtained 
without  the  consent  of  John.  Denying  that  he  had 
adopted  a  systematic  sale  of  his  property  for  the  purpose 
of  defrauding  his  creditors,  or  making  sale  of  the  same  for 
a  like  purpose.  John  Teter  also  filed  his  demurrer,  and, 
without  waiving  his  demurrer,  made  answer  denying  every 
allegation  of  fraud.  Denying  insolvency;  that  he  was  ever 
about  to  leave  the  state,  or  reside  out  of  it.  Alleging  that 
he  was  perfectly  solvent  and  able  to  pay  all  his  indebted- 
ness; that  he  was  the  owner  of  a  valuable  farm  in  Koane 
county,  fully  paid  for,  worth  two  thousand  five  hundred 
dollars  or  three  thousand  dollars.  Admitting  that  he  sold 
his  stock  of  merchandise  to  Ira  Ward  for  the  price  of  two 
thousand  three  hundred  dollars,  asset  out  in  the  bill,  and 
took  in  exchange  for  said  stock  of  merchandise  a  farm  of 
one  hundred  and  eleven  and  one-half  acres  of  land,  and 
further  paid  said  Ira  Ward  five  hundred  dollars  in  addition 
to  the  goods  traded;  that  he  gave  a  vendor's  lien  on  the 
White  land,  but  it  is  not  true  that  it  was  done  to  dely  or 
defraud  the  creditors,  ('barging  that  the  plaintiff's  had 
full  knowledge  of  the  transaction,  and  that  the  one  thous- 
and and  iivi1  hundred  dollar  lien  was  retained  by  Ward  as 
a  mask  to  hide  himself  and  the  plaintiffs  while  they  might 
defraud  and  ruin  him;  that  the  one  thousand  and  live 
hundred  dollars  was  made  up  as  follows:  Five  hundred 
dollars  difference  between  the  stock  of  merchandise  and 
the  farm,  and  a  one  thousand  dollar  note  due  upon  the 
stock  of  merchandise,  for  which  the  plaintilfs  were  then 
pushing  collection,  and  that  said  one  thousand  dollar  note 
was  afterwards  and  within  a  very  short  time,  turned  over 
to  him  by  Ward,  acting  for  the  plaintiffs.  (1harging  that 
the  note  of  one  thousand  three  hundred  and  four  dollars 
and  sixty  cents,  assigned  to  defendant  Ward  by  plaintiffs 
was  assigned  by  them    in   payment  of  their  interest  in  the 
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stock  of  merchandise.  Charging  that  plaintiffs  and  de- 
fendant Ward  wen1  partners  at  the  time  of  the  sale.  Ad- 
mitting that  the  price  paid  for  the  stock  of  goods  was  far 
below  its  actual  value.  Averring  that  such  sale  was  pro- 
cured by  the  plaintiffs  and  defendant  Ward,  l>y  their  con- 
nivance4, to  cheat  and  defraud  respondent.  Denying  that 
the  sale  to  his  brothers  on  the  2#d  of  November,  18utt,  was 
fraudulent,  but  the  sale  was  made  for  valuable  considera- 
tion, which  was  paid  as  shown  in  the  deed.  Alleging  that 
the  plaintiffs  encouraged  the  sale  and  sanctioned  the  ac- 
tion and  said  that  it  was  the  right  and  proper  thing  for 
him  to  do.  Denying  that  plaintiffs  ever  made  any  offer  to 
compromise  and  settle  as  set  out  in  the  bill.  Averring 
that  the  actions  of  the  plaintiffs  and  Ira  Ward  had  been 
guided  by  a  spirit  of  avarice,  and  that  they  had  been  con- 
federating and  combining  together  for  the  ruin  of  respond- 
ent and  his  infant  brothers,  and  that  they  had  agreed 
among  themselves  that  one  of  them  "shall  hold  him  while 
the  other  skins  him/'  to  use  their  own  words  and  their 
own  language.  Praying  that  it  may  be  ascertained  whether 
or  not  a  partnership  exists  between  plaintiffs,  or  either  of 
them,  and  defendant  Ward,  or  existed  at  the  time  of  the 
sale  of  said  stock,  and,  if  so,  that  he  be  decreed  the  differ- 
ence between  the  selling  price  of  the  stock  of  merchandise 
and  its  true  value,  and  that  the  difference  be  apportioned 
between  them,  and  applied  to  his  credit  against  their  de- 
mands: that  the  trust  deed  to  Dix  and  Kidd  be  released, 
and  the  vendor's  lien  of  one  thousand  five  hundred  dol- 
lars on  the  one  hundred  and  eleven  and  one-half  acres  of 
land  be  released,  by  the  parties  to  whom  they  were  made. 
And  praying  that,  after  ascertaining  the  affirmative  mat- 
ter therein  prayed,  he  may  have  such  full  and  adequate 
relief  as  may  be  adequate  in  the  premises,  and  recover  all 
his  costs. 

To  this  answer  Chrislip  Bros,  and  Ira  Ward  liled  their 
special  replications,  and,  in  so  far  as  it  charged  new  mat- 
ter and  sought  affirmative  relief,  denied  eai'h  and  every 
charge  as  to  fraud  on  their  part,  and  on  the  part  of  each  of 
them,  to  cheat  and  wrong  said  Teter,  and  especially  deny- 
ing that  there  was  between  them,  or  either  of  them,  and 
Ira  Ward,  any  interest  by  partnership  in  the  purchase  by 
Ira  Ward  of  the  stock  of  goods  from   Teter,  and  denying 
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every  charge  in  said  answer,  as  if  specially  set  forth,  which 
fixes,  or  tends  to  fix,  upon  them,  or  either  of  them,  any 
fraud,  confederation,  or  combination  to  wrong  John  Teter 
or  either  of  the  infant  brothers.  And  Ira  Ward  especially 
denying  each  and  every  charge  of  wrong  on  his  part  against 
John,  Burton,  or  Lloyd:  denying  any  fraud  on  his  part  in 
the  purchase  by  him  of  said  stock  of  merchandise  from 
John  Teter;  denying  that  either  of  plaintiffs  had  any  in- 
terest, direct  or  indirect,  therein,  or  that  any  partnership 
existed  between  him  ami  plaintiffs;  especially  denying 
that  there  was  any  fraud  in  retaining  the  vendor's  lien  of 
one  thousand  and  five  hundred  dollars  on  the  one  hundred 
and  eleven  and  one-half  acres  of  land,  or  that  said  lien 
was  against  the  knowledge  or  consent,  or  against  the  con- 
sent of  John  Teter.  Ira  Ward  filed  his  answer,  averring 
that  on  the  8th  of  November,  1Si)4,  plaintiffs  assigned  to 
him,  for  value,  one  of  the  notes  for  one  thousand  three 
hundred  and  four  dollars  and  sixty  cents,  no  part  whereof 
had  ever  been  paid.  Then,  concurring  in  the  allegations 
of  plaintiffs'  bill  in  charges  of  fraud  against  John,  Burton 
and  Lloyd  Teter,  and  particularly  the  averments  therein 
charging  fraudulent  disposition  of  property  of  John  Teter 
for  the  purpose  of  hindering,  delaying,  and  defrauding  the 
plaintiffs  in  the  collection  of  their  debts,  and  the  debt  as- 
signed to  him.  Denying  that  the  stock  of  goods  he  bought 
from  John  Teter  for  two  thousand  and  three  hundred  dol- 
lars was  worth  five  thousand  dollars,  but  that  he  paid,  in 
his  opinion,  all  he  could  afford  to  pay  for  it,  and  its  full 
value.  And  not  only  adopting  the  allegations  of  the  hill, 
in  so  far  as  not  inconsistent  with  his  answer,  but  charging 
that  the  said  fraudulent  disposition  of  the  property  of  John 
Teter  was  with  notice  to  the  said  Burton  and  Lloyd,  who 
concurred  therein,  and  advised  and  abetted  the  said  fraud, 
with  intent  to  hinder,  delay,  dr.  ('barging  that  the  execu- 
tion of  the  deed  of  November  '2ttd,  by  John  Teter  to  his 
brothers  was  fraudulent,  and  that  the  brothers  had  notice 
of  the  fraud,  and  participated  therein.  And  praying  that 
it  be  set  aside,  as  void  as  to  the  debt  assigned  to  him; 
that  he  be  decreed  the  debt;  and  for  general  relief. 

The  first  assignment  is  that  the  court  erred  in  overruling 
the  demurrer  to  plaintiff's  bill.  Fraud  is  sufficiently 
alleged,    with  proper  parties  to  the  bill,  to  give*  jurisdic- 
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tion :    hence  the  court   did  not  err  in  overruling  the  de- 
murrer. 

The  second  asignment  of  appellants  is  that  it  was  error 
for  the  court  not  to  finally  adjudicate  the  E.  E.  Tutt  ac- 
count, as  between  the  parties  to  the  suit.  Appellees  also 
claim  that  this  is  an  error  to  their  prejudice.  1  Pom.  Eq. 
Jur.  g  181,  says  that :  uWhen  a  court  of  equity  has  juris- 
diction over  a  cause  for  any  purpose,  it  may  retain  the 
cause  for  all  purposes,  and  proceed  to  a  final  determina- 
tion of  the  mutters  at  issue,  for  this  reason:  If  the  con- 
troversy contains  any  equitable  features,  or  requires  any 
purely  equitable  relief  which  would  belong  to  the  exclusive 
jurisdiction,  or  involves  any  matter  pertaining  to  the  con- 
current jurisdiction,  by  means  of  which  a  court  of  equity 
would  acquire,  as  it  were,  a  partial  cognizance  of  it,  the 
court  may  go  on  to  a  complete  adjudication,  and  may  thus 
establish  purely  legal  rights  and  grant  legal  remedies, 
which  would  otherwise  be  beyond  the  scope  of  its  author- 
ity/' In  Ilanhjy.  WatU<r*on<i\\)  \V.  Va.  2J4  ( H>  S.  E. 
r>:*0)  :  "When  a  court  of  equity  takes  jurisdiction  of  a 
cause  for  one  purpose,  it  will  go  on  and  dispose  of  the 
questions  involved,  to  avoid  a  multiplicity  of  suits.71 

Appellants"  third  assignment  is  that  the  court  erred  in 
decreeing  that  tlie  deed  of  November  2#,  18i)tt,  was  fraudu- 
lent and  void,  and  made  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  appellants,  and  holding  that  the 
same  was  taken  by  Lloyd  A.  and  Burton  I.  Teter  and  their 
guardian,  Catherine  Teter,  with  notice  of  such  fraudulent 
intent.  Appellees  claim  that  it  was  error  not  to  make  a 
decree  setting  aside,  as  fraudulent  and  void  as  to  their 
debt  and  the  debt  of  the  assignee,  Ward,  the  said  deed  of 
November  2'M  of  John  Teter  to  his  brothers.  A  large  mass 
of  testimony  was  taken  touching  the  question  of  fraud  in 
the  sale  ami  conveyance  by  John  Teter  to  his  infant  broth- 
ers, Lloyd  and  Burton,  as  well  as  to  the  sale  of  the  stock 
of  goods  by  John  Teter  to  Ward,  and  concerning  all  other 
transactions  between  plaintiffs  and  defendants  John  Teter 
and  Ira  Ward,  and  the  fraudulent  disposition  of  his  per- 
sonal property  by  John  Teter  with  intent  to  hinder,  delay, 
and  defraud  his  creditors.  I  have  carefully  read  and  con- 
sidered all  the  depositions  taken  in  the  case,  and  find  a 
great  conflict  in  the  evidence.     There  can  be  little  doubt, 
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if  any,  that  if  there  was  any  fraud  intended  on  the  part 
of  John  Teter,  the  grantees  and  their  guardian  liad  knowl- 
edge of  it.  The  note  of  Lloyd  and  Burton  Teter  for  five 
thousand  six  hundred  and  twenty-live  dollars  and  eighty- 
seven  cents,  was  given  for  the  deferred  payment  on  the 
land,  dated  November  28,  1898,  and  not  being  due  until 
December  1,  1SJM,  yet  the  vendees,  by  October,  181)4,  had 
made  payments  on  the  note  to  John  Teter,  so  that  they 
owed  less  than  one  thousand  four  hundred  dollars;  the 
principal  part  of  said  payments  being  in  cash,  and  they, 
too,  having  full  knowledge  of  his  indebtedness  to  plaintiffs. 
I  am  not  inclined  to  disturb  the  opinion  of  the  court  in 
holding  the  conveyance  of  November  28,  18J)8,  to  be  fraud- 
ulent and  void  as  to  plaintiffs'  and  Ward's  debts,  and  am 
sustained  in  this  by  the  ruling  of  this  Court  in  Smith  v. 
Yoke,  27  \Y.  Va.  (>8S):  "Where  the  decree  sought  to  be 
reversed  is  based  upon  depositions  which  are  so  conflicting, 
and  of  such  a  doubtful  and  unsatisfactory  character,  that 
different  minds  and  different  judges  might  reasonably  dis- 
agree as  to  the  facts  proved  by  them,  or  the  -proper  con- 
clusion to  be  deduced  therefrom,  the  Appellate  Court  will 
decline  to  reverse*  the  finding  or  decree  of  the  chancellor, 
although  the  testimony  may  be  such  that  the  Appellate 
Court  might  have  pronounced  a  different  decree  if  it  had 
acted  upon  the  cause  in  the  first  instance.'-  On  finding 
that  the  conveyance  of  November  28,  1898,  was  made  by  the 
said  John  Teter  with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  especially  as  to  the  plaint  ill's'  and  defendant 
Ira  Ward's  debts,  and  of  which  fraud  the  defendants  Bur- 
ton I.  and  Lloyd  A.  Teter  and  their  guardian  had  full  no- 
tice before  and  at  the  time  of  said  conveyance,,  and  there- 
fore said  conveyance  is  fraudulent  and  void  as  to  the  plain- 
tiff's and  Ira  Ward's  debts  herein  decreed  to  them,  the 
court  should  have  set  aside  the  said  conveyance,  as  to  said 
debts,  and  decreed  the  sale  of  said  land  to  satisfy  the 
same;  there  not  being  a  sufficient  amount  of  the  purchase, 
money  still  unpaid  and  due  from  said  Lloyd  and  Burton  to 
pay  off  said  debts. 

Apellants'  fourth  assignment  of  error  is  in  decreeing;  the 
conveyance  of  the  Hoane  county  land  to  be  fraudulent 
and  void  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding appellants1  creditors,  and  especially  decreeing  a 
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sale  of  said  lands  under  the  pleadings  and  proof  in  the 
cause.  And  appellees  assign  the  same  error  as  being  to 
their  prejudice  "because  there  were  no  allegations  in  the 
hill  liled  by  thein  in  respect  to  the  Roane  county  land 
acquired  on  the  21st  of  September,  1894,  after  the  institu- 
tion of  their  suit,  and,  having  no  lien  thereon,  they  there- 
fore acquired  no  lien,  under  section  2,  chapter  74,  of  the 
('ode,  and  they  sought  none  by  the  institution  of  this  suit 
and  the  tiling  of  their  bill/*  The  Roane  county  land,  or 
the  conveyance  thereof,  is  not  mentioned,  attacked  or  set 
up  in  any  of  the  pleadings  in  this  cause,  and  therefore  can 
not  be  a  subject  matter  for  decree  in  the  cause,  (ha Male 
M.  d-  JA  Co.  v.  Claris  etr.  48  \Y.  Va.  S4  (27  S.  K.  21)4); 
Shoe  Co.  v.  Haatjht,  41  \Y.  Va.  275  (28  S.  E.  558);  and 
Robert*  v.  Coleman,  87  W.    Va.  148  (1(5  S.  E.  482). 

The  fifth  error  assigned  is  that  the  court  below  refused 
to  adjudicate  and  determine  the  rights  of  the  parties 
alleged  in  the  affirmative  relief  prayed  for  in  the  answer 
of  John  Teter  to  plaintiffs'  bill.  The  court  not  having 
passed  upon  the  questions  arising  upon  the  allegations  con- 
tained in  the  answer  of  defendant  John  Teter  in  the  nature 
of  a  cross  bill,  and  praying  for  affirmative  relief,  there  is 
nothing  of  which  this  Court  can  take  jurisdiction  touching 
tli is  point,  in  advance  of  such  action.  The  decree  of  the 
circuit  court  complained  of  must  be  reversed,  and  cause 
remanded  for  further  proceedings  to  be  had  therein  accord- 
ing to  the  principals  therein  laid  down. 

Be  versed. 
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2.  Kxprkss  Tri'st — J mli vial  Safe — Equity. 

Where  one  lie  fore  a  judicial  sale  agrees  to  l>uy  in  the  land 
in  his  name  for  the  benefit  of  the  debtor,  the  debtor  to  pay 
the  purchase  money,  and  keep  the  land,  this  is  an  express 
trust,  enforceable  in  equity.  A  second  sale  under  decree  and 
purchase  by  same  purchaser  will  not  defeat  the  trust,  (p. 
371.) 

3.  Kxpkkss  TRVivr—CoHMtntrtivfi   Tnwt — Parol  Eridmre. 

v  Neither  an  express  nor  constructive  trust  in  lands  need  be 

\      created,  declared,  or  proven  in  writing  in  this  State,  but  may 
be  shown  by  oral  evidence,     (p.  370.) 

4.  KxKcrTOKY    Aukkkmkxt — Parol    Agreement — En/oret m<ni 

of  7V nut — Equity, 

Where  one  buys  land  under  executory  agreement,  and 
afterwards,  before  legal  title  is  passed,  verbally  agrees  that 
if  another  will  pay  the  purchase  money  he  shall  have  the 
land,  and  that  other  does  so,  the  trust  is  enforceable  in 
equity.  No  agreement  or  payment,  after  legal  title  passed, 
will  be  valid  without  writing,     (p.  370.) 

5.  CoxsTRrcTiVK  Tri'st—  Penult  iny   Trust— Title. 

Where  one  party  pays  all  or  part  of  the  purchase  money 
for  land,  and  title  is  taken  in  the  name  of  another,  a  con- 
structive trust,  called  a  "resulting  trust,"  arises  in  favor  of 
the  party  paying  as  to  the  whole  land,  e^v  pro  fanto.     (p.  873.} 

(5.    ItKsn/rixcj  TursT — Trunt  pro  tauto. 

Where  one  pays  part  of  the  purchase  price  of  land,  and  a 
(ieed  is  taken  in  another's  name,  so  that  a  resulting  trust 
arises,  so  it  is  certain  what  amount  the  one  claiming  under 
the  trust  paid,  whether  the  part  paid  be  an  exact  divisor  of 
the  whole  or  not— that  is,  whether  it  be  an  aliquot  part  or  not 
— is  immaterial,  this  will  be  a  trust  pro  tanto.  There  must 
be  certainty  as  to  the  interest  in  the  land.     (p.  374.) 

7.     Trtsts — Ural  Estate — Pergonal  Property. 

A  trust  may  exist  in  any  property,  real  or  personal,  which 
is,  in  the  eye  of  a  court  of  equity,  property  of  value,     (p.  376.) 

Appeal  from  rireuit  (1ourt,  Randolph  county. 
Bill   by   Melvin    Currency  against    Wirt    (\    Ward    and 
others.     Decree  for  plaintiff,  and  defendants  appeal. 

Affirmed. 

A.  M.  PorxDSToxK,  L.  I).  Stradkr,  W.  T.  Ick  and  Brow* 
Jackson  A:  Kniuht,  for  appellants. 

Butciikr  cV:  Hardinu,  Dayton  &  Dayton  and  A.  C.  Sny- 
der, for  appellee. 
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Brannon,  Jldok: 

Under  decree*  of  the  Circuit  Court  of  Randolph  county 
certain  land  of  Melvin  Currence  was  sold,  and  purchased 
by  William  L  Ward  and  Wirt  C.  Ward,  and  afterwards, 
under  decree  of  resale  for  non-payment  of  purchase 
money,  the  land  was  again  sold,  and  purchased  by  the 
same  purchasers.  The  sales  wore  confirmed.  Before  all 
the  purchase  money  had  been  paid,  or  a  d^^d  made  con- 
veying the  land  to  the  purchasers,  Currence  instituted  the 
present  suit  against  the  said  purchasers  and  Lewis  C.  Con- 
rad, to  whom  they  had  sold  the  land,  alleging  that  the 
Wards  had  purchased  in  the  land  for  his  benefit,  and  that 
Conrad  purchased  with  notice*  of  his  rights,  and  seeking  to 
have  it  decreed  that  said  purchase  by  the*  Wards  was  in 
trust  for  his  benefit,  and  to  set  aside  the  sale  by  the  Wards 
to  Conrad:  and  the  decree  gave  Currence  the  relief  he 
asked,  and  the  executor  of  William  L.  Ward  appealed. 

There  is  some  question,  under  the  arguments  in  this 
ea*e,  as  to  what  kind  of  a  trust  is  alleged  to  exist  in  this 
case.  The  subject  of  trusts  under  equity  jurisprudence  is 
a  very  complicated  and  diflicult  one,  the  fountain  of  inex- 
haustible litigation.  The  books  on  trusts  in  their  defini- 
tions are,  necessarily  perhaps,  variant  and  confused.  I 
think  that  for  simplicity^  sake  we  should  divide  trusts  into 
two  classes,  calling  one  direct  or  express  trusts  (that  is, 
trusts  springing  from  the  agreement  of  the  parties),  and 
the  other  eonstructivo'or  implied  trusts  (that  is,  trusts  cre- 
ated by  equity  law).  Cnder  the  latter  subdivision  will  fall 
all  trusts,  that  are  called  iinplied^trusts,  constructive  trusts, 
trusts  arising  from  fraud  or  otherwise;  in  short,  all  trusts 
that  do  not  spring  from  the  agreement  of  the  parties. 
Cnderh.  Trusts,  p.  10;  Rice,  Heal  Prop.  p.  595  and  2  Pom. 
Eq.  Jnr.  p.  1447, — so  classify  trusts,  I'nderhill  says:  UA 
declared  or  express  trust  means  a  trust  created  by  words, 
either  expressly  or  impliedly  evincing  an  intention  to  cre- 
ate a  trust  T"  and  that  k*a  constructive  trust  moans  a  trust 
not  created  by  any  words,  either  expressly  or  impliedly 
evincing  a  direct  intention  to  create  a  trust,  but  by  the 
construction  of  equity  in  order  to  satisfy  the  demands  of 
justice. ,?  See  27  Am.  A:  Eng.  Enc  Law,  55;  Hill,  Trustees, 
55;  1  Perry  Trusts,  g  7tt,  Though  this  is  an  express  trust,  no 
writing  to  create  it  or  to  evidence*  it  is  necessary,  because 
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the  seventh  section  of  the  English  statute  of  frauds,  re- 
quiring all  declarations  or  creations  of  trust  to  he  mani- 
fested and  proved  by  writing,  though  re-enacted  in  many 
of  the  Ameriaan  states,  is  not  included  in  our  statute  of 
frauds.  It  is  well  settled  that  before  that  statute  in  Kng. 
land  such  a  trust  in  lands  could  be  created  without  a  writ- 
ing, and,  of  course,  it  can  be  so  here  now.  Parol  declara- 
tions or  creations  of  trust  iu  realty  must  amount  to  clear 
and  explicit  declarations  of  trust;  loose  and  indefinite  ex- 
pressions will  not  do.  Hill,  Trustees,  50.  Such  a  trust 
must  be  created  before*  the  trustee  obtains  legal  title,  for, 
if  the  agreement  be  subsequent,  it  would  fall  under  the 
provisions  of  the  statute  of  frauds  requiring  the  transfer 
or  sale  of  lands  to  be  in  writing.  1  Perry,  Trusts,  §§  77, 
J40;  Smith  v.  7V/c//,  :fc>  W.  Va.  1 1  (0  S.  K.  40).  1  think 
the  evidence,  which  1  will  not  detail,  establishes  the  fact 
that  prior  to  the  first  sab*  under  decree,  the  purchasers  and 
Currence  had  an  agreement  and  understanding  by  which 
the  said  purchasers  were  to  buy  in  the  land  in  their  names 
for -the  benefit  of  Currence,  and  that  upon  his  payment 
of  the  purchase*  money  the  land  was  to  be  his.  This 
surely  created  a  direct  or  express  trust.  1  Perry,  Trusts, 
§  J71,  X<as<>  v.  ( 'ape/tart,  S  W.  Va.  05,  fully  discusses  and 
fully  sustains  this.  See,  also  Walrarvn  v.  Lork\  2  Pat.  & 
H.  547:  Borsf  v.  Xallv,  2K  (Jrat.  428.  This  being  so,  it 
seems  to  me  the  right  of  Currrenee  to  relief  is  plain. 

Cnder  the  agreement  between  him  and  the  Wards,  he 
paid  the  cash  payment  under  the  first  sale,  and  from 
time  to  time  he  made  different  payments,  amounting  to 
one  thousand  three  hundred  and  live  dollars  and  seventy 
cents,  leaving  yet  unpaid  a  considerable  balance  under 
the  judicial  sale.  There  is  no  principle  of  equity  which 
shall  debar  him  if  he  pays  the  balance  of  the  purchase 
money,  and  exonerates  the  Wards  from  their  obligations 
touching  it,  from  having  this  land  conveyed  to  him.  It 
must  not  be  thought  that  the  fact  that  the  land  was 
sold  a  second  time  will  make  any  difference.  Currenee\s 
failure  to  pay  the  money  is  a  common  misfortune  oftener 
than  it  is  a  fault  of  debtors  under  distress,  and  should 
not  work,  and  in  equity  will  not  work,  a  forfeiture  of 
his  rights.  Courts  of  equity  do  not  look  with  favor  upon 
any  kind   of   forfeiture    losing   parties   substantial  rights 
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justly  vested  in  them.  All  that  the  Wards  ran  claim 
in  a  court  of  equity  is  that  they  lie  left  perfectly  un- 
harmed from  the  obligations,  which  as  purchasers,  they 
assumed  in  this  case.  Being  made  whole,  what  further 
equity  have  they?  They  will  have  lost  nothing,  from  a 
money  point  of  view,  though  this  act  of  their  friendship 
may  have  cost  them  some  personal  anxiety,  vexation,  and 
trouble.  If,  before  this  second  sale,  the  Wards  had  dis- 
tinctly notified  Currence  that  he  was  in  default,  that  their 
friendship  had  gone  as  far  as  they  intended  it  to  £0, 
that  he  must  look  out  for  his  own  interest,  and  that  they 
would  at  the  second  sale  purchase  on  their  own  account 
free  from  any  further  trust,  that  second  sale  might  have 
(I  do  not  say  that  it  would  have)  destroyed  the  trust, 
and  exonerated  them  from  further  obligation  under  it. 
Hut  they  did  not  do  s<>.  They  simply  became  purchasers 
again,  and  the  same  relation  of  trust  continued  after  that 
second  sale.  As  is  said  in  the  opinion  by  .IrnuK  Snyder 
in  Murry  v.  Sell,  2H  W.  Va.  477) :  "When  the  relation  of 
trustee  and  cvxtui  que  truxt  is  once  established,  no  subse- 
quent dealing  with  the  trust  property  by  the  trustees  can 
relieve  it  of  the  trust  as  between  him  and  his  rcxtnl  que 
trttxt,  is  too  well  established  to  require  argument.  Yttn- 
yihhr  v.  Hoft)miit%  22  W.  Va.  1  ;  Laurence  v.  I)n  Ilmx^  lb* 
W.  Va.  445i.  Therefore  the  subsequent  sale  of  the  land 
for  the  purchase  money  due  from  Hull,  and  the  repurchase 
by  Ward  at  such  sale,  did  not  devest  or  affect  the  equita- 
ble title  of  the  plaintiff  to  one-half  the  land.  Tpon  said 
repurchase  Ward  held  the  legal  title  as  trustee  for  one-half 
the  land  just  as  lie- did  under  the  first  purchase.  The  books 
sustain  this  proposition.     Hill,  Trustees,  (50. 

It  is  said  that  after  this  second  sale  Currenee  surrend- 
ered to  the  Wards  possession  of  the  land,  and  that  this 
ought  to  debar  him  from  relief.  Hut  I  do  not  think  so.  It 
was  under  the  certainty  of  expulson  by  a  writ  of  posses- 
sion. It  is  also  said  that  his  payment  of  rent  to  the  Wards, 
which  seems  to  be  not  a  fixed  rent,  but  some  grain  from 
the  mill,  is  another  circumstance  to  debar  Currence  from 
relief.  Perhaps  I  ought  not  to  say  that  it  is  presented  as  a 
bar;  it  is  not  a  bar.  These  are  circumstances,  it  is  true, 
against  Currence,  but  only  evidential  in  character,  tending 
to  deny  the  existence  of  any  trust  agreement,  but  they  do 
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not  operate  as  forfeiture  or  release  or  abandonment  of  the 
lawful  rights  of  Currence  if  the  trust  he  once elearly  estab- 
lished, for  when  once  a  trust  is  clearly  established  a  court 
of  equity  looks  at  the  substance,  will  not  defeat  it  upon 
light  and  trivial  grounds,  but  will  accord  to  each  party  his 
just  and  lawful  right,  preserving  them  according  to  the 
original  contemplation  of  the  parties.  When  once  a  trust 
is  established,  it  continues  to  be  a  trust  unless  it  is  inten- 
tionally released,  or  is  defeated  by  laches.  27  Am.  A:  Eng. 
Vaw.  Law,  #10,  Sfcil.  If  this  second  sale  were  even  pro- 
cured by  the  Wards  witJi  intent  to  defeat  Currenee's  rights, 
it  would  not,  n<»r  would  their  sale  to  Conrad,  defeat  the 
trust  in  favor  of  Currence,  for  tin4  acts  of  the  settlor  or  trus- 
tee cannot  defeat  the  trust.  It  requires  the  full  consent 
of  all  the  parties  to  defeat  it.  I  Perry,  Trusts,  g  104; 
Ilehkell  v.  /WW/,  2:*  W.  Va.  717.  One  who  buys  at  a 
judicial  sale  under  oral  agreement  for  the  benefit  of  another 
will  be  held  trustee.  Denton  v.  J/c/iWr/V,  1  Am.  Dec. 
<><>4;  Miller  v.  Ant/t\  \V2  Am.  Dec.  UK").  The  fact  that  it  is 
a  judicial  sale  makes  no  difference,  /ieef/le  v.  Weiitz,  \)l\ 
Am.  Dee.  7iS*l.  I'nder  the  head  of  an  express  trust  I  con- 
sider Cor  re  nee  entitled  to  relief. 

But  suppose  there  were  no  such  agreement  at  the  time 
of  the  lirst  sale  creating  such  express  trust.  It  is  conceded 
by  the  Wards  that  after  the  sale  they  did  tell  Currence 
that  if  he  would  pay  the  purchase  money  on  the  land  he 
should  have  his  land  back.  He  did  proceeed  to  pay  con- 
siderable amounts  of  money  in  execution  of  tins  agreement. 
What  is  the  law  under  this  head?  It  might  occur  to  any 
one  that,  as  tin4  equitable  right  had  ve'sted  under  the  sale 
in  the  Wards,  this  arrangement  between  them  and  Cur- 
rence was  nothing  but  a  sale  of  the  land,  ami,  not  being 
in  writing,  void,  under  the  statute  of  frauds  and  perjuries; 
but  that  idea  is  untenable  under  three  cases  in  this  Court. 
Jfurn/  v.  .SV//,  2«  W.  Va.  475;  Ilrishell  v.  /WW/,  Id.  717; 
Setter  x.  Molni,  XT  W.  Va.  :>07  (1<>  S.  K.  49(>).  In  the 
J/tt rrtj- Sell  Cane,  it  is  laid  down  that  if  A.  entered  into 
an  executory  contract  for  the  purchase*  of  laud,  and  after- 
wards, before4  the  title  is  conveyed  to  him,  or  any  part  of 
the  purchase  money  is  paid,  he  agrees  with  B.,  a  stranger, 
that  if  he  will  pay  half  the" purchase*  money  he  shall  be  an 
equal  owner,  and   they   both   pay   equally,   and   the  legal 
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title  is  subsequently  conveyed  to  A.,  there  is  a  resulting 
trust  in  favor  of  B. ;  and  that  this  trust  is  exempt  from  the 
statute  of  frauds,  and  it  is  competent  for  the  real  owner 
to  prove  payment  of  the  purchase  money  by  oral  evidence. 
Such  a  trust  as  this,  commonly  called  a  "resulting  trust/' 
was  exempt  from  the  statute  of  frauds  expressly  by  the 
English  act,  and  never  was  under  that  act,  and  our  act  is 
not  affected  by  it.  I  thought  at  first  that  this  was  ques- 
tionable on  fhe  principle  stated  in  Smith  v.  7W/c//,  32  \V. 
Va.  14  («  S.  E.  4(5),  that  the  resulting  trust  must  arise  at 
the  time  the  title  is  taken,  and  no  subsequent  oral  agree- 
ment or  payment  will  create  it,  as  under  our  present  view 
this  agreement  took  place  after  the  sale  and  the  birth  of 
the  rights  of  the  purchasers;  but  the  title  thus  acquired 
was  only  an  equitable  title,  and  the  legal  title  had  not  been 
conveyed  to  the  purchasers  at  the  date  of  this  agreement, 
and  I  find  from  the  books  that,  if  the  arrangement  be 
made  before  the  legal  title  vests  in  the  alleged  trustee,  it 
becomes  an  enforceable  trust.  Perry,  Trusts,  g  J33.  So, 
under  this  head,  it  is  nothing  but  an  ordinary  case  of 
purchase  in  the  name  of  one  man,  and  the  purchase  money 
paid  by  another;  and  the  rule  is  well  settled  that  there 
arises  a  resulting  trust  in  behalf  of  him  who  pays  the 
money.  Pinnphrey  v.  Broin^  5  \V.  Ya.  1()7;  Hamilton  v. 
Steele,  22  \V.  Va.  34S.  He  is  the  owner  of  the  land.  Nor 
is  it  necessary  that  he  pay  the  whole  purchase  money 
under  that  arrangement.  If  he  pay  part,  and  fails  to  pay 
the  residue,  or  becomes  unable  to  do  so,  the  mercy  of  a  court 
of  equity  will  not  allow  his  right  to  utterly  perish,  but, 
after  shielding  the  trustee  from  loss  by  requiring  the 
property  to  first  indemnify  him  against  any  balance  of 
purchase  money  binding  him,  will  give  the  residue  to  the 
party  making  partial  payment.  He  is  a  beneficiary  pro 
ffiufo:  that  is,  to  the  extent  of  his  payment  of  purchase 
money.  Seiler  v.  Molu**  37  W.  Va.  307  (10  S.  E.  41W) ; 
opinion  in  Marry  v.  Sell,  23  \V.  Va.  4SO;  1  Perry,  Trusts, 
85  12(S,   132. 

Observing  in  the  books  expressions  to  the  effect  that  to 
raise  a  resulting  trust  the  money  paid  by  the  one  claiming 
it  must  be  an  aliquot  part  of  the  whole,  and  (Mirrence  not 
having  paid  an  aliquot  part,  it  occurred  to  me  that  this 
might  be  an  obstacle  to  relief,  hut  an  examination  has  sat- 
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isfied  mo  to  the  contrary.  So  it  be  clear  what  amount  is 
paid,  it  would  seem  to  be  immaterial  whether  it  be  an  ali- 
quot part  of  the  whole.  Forty-nine  is  just  as  well  a  certain 
fraction  of  one  hundred  as  is  li  ft  v.  This  theory  likely  origi- 
nated in  a  satement  by  Lord  Hardwieke  in  ('ropy.  Xortoi; 
\)  Mod.  2#J.  He  likely  referred,  not  to  payment  of  part  of 
the  purchase  money,  but  to  where  several  paid,  intimating 
that  there  could  be  no  resulting  trust  in  favor  of  two  or 
more  paying,  but  only  where  one  was  the  beneiieiary. 
This  even  is  not  a  tenable  view,  because  in  the  later  case 
of  Wnnj  v.  St  wit;  2  Ves.  ^  B.  ;*88,  it  was  held  that  there 
could  be  a  resulting  trust  in  favor  of  several.  This  is  now 
established.  Hill,  Trustees,  »2,  *>»;  I  Terry,  Trusts,  g  182. 
As  to  Lord  Hardwicke's  statement,  Chancellor  Kent  said  it 
was  not  correct  when  only  a  single  individual  claimed  the 
benefit,  for  the  cases  recognized  the  trust  where  the  money 
of  A.  formed  only  a  part  of  the  consideration  for  the  land 
purchased  in  the  name  of  H.  The  land  in  such  case  is  t<> 
be  chanted  pro  tooto.  That  is  the  case  of  /Jot.sforrf  v.  Hurr* 
2  Johns,  Ch.  405.  Jud<ro  Story  adopts  the  principle  of  the 
later  cases.  Pmrvll  v.  'Mantifactitrtmj  Co.,  X  Mason,  847, 
Fed.  ('as.  No.  1 1  ,;io(>.  Sonic  of  the  cases  cited  to  sustain 
this  proposition  do  not.  Ho  her  v.  1 7// //#//,  50  Am.  Dee. 
017,  only  holds,  like  our  case*  of  S/nrfcr  v.  Fetty*  80  W.  Va. 
248  (4  S.  K.  278),  that  it  must  appear  what  amount  the 
party  claiming  the  trust  paid,  and  that,  where  that  wa< 
uncertain,  no  trust  would  be  raised.  Fhio'noj  v.  Mr/Mr. 
47  111.  282,  cited  for  the  proposition,  is  flatly  against  it, 
holding  that,  where  the  iirst  payment  is  in  full  of  one  in- 
stallment of  purchase  money  under  the  contract,  as  in  the 
present  case,  the  rule  of  aliquot  payment  is  complied  with, 
whether  the  part  paid  U  an  exact  divisor  of  the  whole  pur- 
chase price  or  not.  Mrdotnni  v.  MrUmnm^  74  Am.  Dec 
oY>8,  has  no  bearing  on  part  payment  of  purchase  money, 
but  holds  that  the  payment  must  be  made  for  a  distinct 
part  or  interest  in  the  land.  The  books  are  indefinite  as 
to  this  aliquot  part  expression  ;  sometimes  referring  to  a 
definite  part  of  the  land,  sometime*  of  the  money.  See 
full  note  to  AY///  v.  AVcvc,  51  Am.  Dec.  758.  Thouirh  the 
theory  on  which  a  resulting  trust  rests  is  that  the  payment 
made  becomes  converted  into  land,  and  is  not  a  lien  on  it, 
that  refers  rather  to  the  time  of  payment  (that  is,  that  it 
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must  he  before  the  legal  title  is  taken),  rather  than  to  the 
portion  of  the  money  paid,  or  of  the  interest  in  the  land 
springing  therefrom  ;  for  where  both  have  paid  tliey  can 
have  joint  interest  in  the  land  proportionately  to  the 
money  paid  (that  is,  the  party  who  is  to  hold  as  trustee 
and  the  beneficiary),  just  as  where  there  are  two  or  three 
beneficiaries  paying  separate  amounts.  So  if  one  pay  for- 
ty-nine dollars  and  another  fifty-one  dollars,  their  interests 
would  be  49-100  and  51-100  respectively,  just  as  reasonably 
as  if  each  had  paid  fifty  dollars.  It  is  only  necessary  that 
it  be  clearly  shown  what  part  he  has  paid  { Shaffer  x.  Fettif, 
supra;  Hill,  Trustees,  92,  note  2:  1  Perry,  Trusts,  §  132); 
but  there  must  be  certainty  as  to  the  interest  in  the  land. 
Counsel  for  appellants  suggest  that,  as  the  title  and  dis- 
bursement of  the  proceeds  are  under  the  control  of  the 
court  in  the  creditors*  suits  in  which  the  land  was  origin- 
ally sold,  Currence  should  not  bring  an  independent  suit, 
but  go  into  that  to  have  his  relief.  Obviously  that  would 
be  the  introduction  into  that  suit  of  matter  wholly  foreign 
to  it.  Though  no  title  but  an  equitable  one  has  yet  passed 
to  the  purchasers  under  the  sale,  yet  they  had  made  a  sale 
to  Conrad,  and  Currence  had  right,  as  they  denied  his 
rights,  to  sue  to  have  his  rights  adjudged  and  declared,  and 
to  vacate  the  sale  made*  to  Conrad.  If  he,  after  such  adju- 
dication in  favor  of  his  rights,  should  pay  the  purchase 
money,  he  would  bo  entitled  to  the  land,  and  the  court 
vested  with  the  title  would,  upon  a  proper  showing  by  him, 
confer  title  upon  him.  He  is  not  compelled,  under  these 
circumstances,  to  wait  until  a  deed  shall  have  been  made. 
He  had  the  right  to  ask  a  judicial  sentence  binding  upon 
those  claiming  adverse*  interests  to  him.  It  may  be  thought 
that,  as  no  deed  has  been  made,  but  title  is  in  abeyance  in 
the  hands  of  the  court,  no  trust  has  arisen  as  \i't ;  but  note 
that  the  right  to  have  the  title  in  tin*  power  of  the  court 
passed  is  dependent  upon  who  has  that  equitable  title  aris- 
ing under  the  sale.  On  the  face  of  the  papers  the  Wards 
are  possessed  of  it,  and  the  court  will  pass  the  legal  title 
to  them.  The  question  arises,  who  is  entitled  to  go  before 
the  court  and  have  title  passed, — the  Wards  or  Currence? 
Or,  after  its  conveyance*  to  tin*  Wards,  whether  Currence 
is  the  real  owner.  The  right  to  the  legal  title  depends 
upon  the  question  whether  the  Wards  or  Currence  are  en- 
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titled  to  it.  That  equitable  title  is  a  suilicient  title  in  the 
eyes  of  a  court  of  equity  to  be  the  subject;  of  a  trust,  sufficient 
to  enable  a  court  of  equity  to  declare  the  right  as  to  it ;  for 
there  can  be  a  trust  under  a  legal  or  an  equitable  estate  in 
anything  which  a  court  of  equity  recognizes  as  a  subject  of 
property.  27  Am.  cV  Eng.  Enc  Law,  24;  Cnderh.  Trustees, 
i),  note;  1  IVrry,  Trusts,  £$  (>7,  JM>.  If  A.  buy  an  executory 
title  with  B/s  money,  cannot  B.  sue  A.  and  the  vendor  be- 
fore deed  made  to  declare  the  trust  and  have  the  title  made 
to  him? 

The  evidence  is  conflicting  in  this  case  as  to  whether 
Conrad,  before  his  purchase,  had  notice  of  Currenee's 
rights.  Currence  swears  positively  that  he  gave  hi  in  notice ; 
Conrad  just  the  reverse.  There  is  some  evidence  corrobor- 
ating Currence.  The  court  probably  found  for  Currence 
on  this  issue  of  fact,  but,  no  matter  whether  it  did  or  not, 
the  legal  title  had  not  passed.  Conrad  had  not  paid  all  of 
his  purchase  money  and  obtained  his  deed.  This  suit  itself 
was  a  notice  to  him  of  Currenee's  claim.  He  is  not, 
therefore,  a  complete  purchaser  for  valuable  consideration. 
The  first  sale  was  on  the  11th  of  .January,  18N(>;  the  second 
sale  on  the  14th  of  September,  18N7.  This  suit  was  brought 
in  December,  18SS.  While  it  is  true,  as  laid  down  in 
Smith  v.  7W/c//,  li'2  W.  Va.  14  (i)  S.  E.  40),  that  long  lapse 
of  time  will  defeat  the  enforcement  of  such  a  trust,  this 
short  delay  would  not  do  so.  Being  purely  cognizable  in  a 
court  of  equity,  the  statute*  of  limitations  has  no  reference 
to  it.     fl<>;*h<ll  v.  /WW/,  2:*  W.  Va.  7 IS. 

We  are  asked  to  open  up  the  matter  of  rental  found  by 
the  commissioner  against  the  Wards  for  the  property  while 
in  their  posossion.  We  see  no  reason  for  so  doing  in  this 
Court.  Cnder  the  present  statute  they  may  except  to  the 
commissioners  report  by  leave  of  the  circuit  court,  or  show 
cause  for  a  recommitment  of  that  question  to  a  commis- 
sioner. The  court  will  have  discretion,  upon  proper  cause 
shown,  to  allow  further  hearing  before*  the  commissioner 
of  that  question. 

One  of  the  briefs  of  counsel  in  this  case  would  treat  this 
case  on  the  theory  that  the  Wards  wen*  but  sureties  of 
Currence  in  this  transaction,  and  that  when  they  bought 
the  second  time  they  could  and  did  buy  free  from  any  obli- 
gation to  Currence,  on  the  theory  that  sureties  may  buy  to 
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protect  themselves.  But  this  is  not  the  real  east  of  the 
ease.  The  Wards  were  simply  purchasers  under  a  trust, 
and  the  transaction  can  he  treated  only  in  that  light, — the 
light  in  which  it  is  well  delined  in  equity  jurisprudence. 
Relief  must  lie  given  or  refused  upon  that  hasis,  as  that  is 
the  condition  in  which  the  parties  place  themselves. 

One  of  the  counsel  in  this  case  has  argued  that  the  de- 
murrer ought  to  have  heen  sustained,  because  of  the  want 
of  certainty  in  the  hill,  treating  it  as  a  hill  to  enforce  a 
constructive  or  resulting  trust  only;  claiming  that  for  that 
purpose  the  hill  is  uncertain  and  indefinite.  It  is  useless 
to  enlarge  upon  this  subject.  The  hill  sets  up  enough  to 
make  an  express  and  also  a  constructive  trust,  and  is  good. 
I  rest  the  case  on  the  hasis  of  trust,  not  on  fraud.  Not 
every  refusal  to  pay  or  live  up  to  a  contract  is  fraud  to 
give  jurisdiction  in  equity.  There  must  he  fraud  in  the 
inception — in  the  procurement — of  the  contract.  I  do  not 
think  the  position  assumed  as  one  point  in  brief  of  counsel 
that  the  agreement  would  he  good  treated  as  a  verbal  con- 
tract under  the  doctrine  of  part  performance  will  hold 
good.  Treating  it  simply  as  a  sale,  no  possession  was  taken 
under  it.  Currenee  simply  remained  in  possession  under 
his  old  right,  but  did  not  enter  under  the  new.     Affirmed. 

Dkxt,  Jcihsk:  (ro/irt/rri/iff). 

.JrrxJK  Bkaxxox  and  myself  have  arrived  at  the  same 
conclusion  in  this  case,  but  on  different  grounds;  he  hold- 
ing that  the  agreement  between  the  Wards  and  Currenee 
created  an  express  trust,  enforceable  in  a  court  of  equity, 
\vhile  I  place  it  on  the  jurisdiction  of  equity  to  prevent  the 
consummation  of  attempted  fraud;  both,  in  the  end,  how- 
ever, amounting  to  the  same  thing,  simply  depending  on  a 
di Here i it  mode  of  reasoning;  my  position  being  that  the 
Wards  had  not  as  yet  acquired  any  vested  trusteeship,  and 
the  only  thing  they  did  have  was  that  by  the  trust  and 
confidence  reposed  in  them  by  (1urrenee  they  were1  in  posi- 
tion to  take*  undue  advantage  of  him,  and  thus  perpetrate 
a  fraud  upon  him  by  acquiring  and  disposing  of  the  legal 
title*  to  his  property.  They  had  neither  the  equitable  nor 
legal  title,  nor  even  the  mere  right  to  demand  a  convey- 
ance of  the  same  without  being  guilty  of  a  breach  of  confi- 
dence;  yet  they  wen1  in  a   position  to  do  so.     The  mere 
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fact  that  a  person  is  in  a  condition  to  create  a  trust  in 
himself  would  hardly  elevate  him  to  the  position  of  trustee, 
although  his  advantageous  position,  being  one  acquired  by 
trust  and  confidence,  would  justify  the  interference  of  a 
court  of  equity  to  prevent  the  consummation  of  threatened 
wrong.  (1ourtsof  equity  prevent  the  perpetration  .of,  as 
well  as  relieve  against,  consummated  frauds.  As  defined 
I iy  Story  :  ''Fraud,  in  the  sense  of  a  court  of  equity,  prop- 
erly includes  all  acts,  omissions,  and  concealments  which 
involve  a  breach  of  legal  <>r  equitable  duty,  trust,  or  conli- 
dence  justly  reposed,  or  are  injurious  to  another,  or  by 
which  an  undue  advantage  is  taken  of  another/*  Story, 
Eq.  Jur.  §  187.  Currenee,  while  holding  the  equitable 
title,  not  having  fully  paid  the  purchase*  money,  was  not 
in  position  to  demand  the  legal  title  then  in  abeyance  by 
the  decree  of  confirmation,  and,  if  the  Wards  had  remained 
quiescent,  would  have  had  no  right  to  apply  to  a  court  of 
equity  for  relief;  but  when  the  Wards,  acting  in  breach  of 
the  confidence  reposed  in  them,  took  the  possession  of  the 
property  away  from  him,  and  made  an  attempted  sale 
thereof  to  Conrad,  they  were  guilty  of  fraud  in  the  sense 
of  a  court  of  equity  ;  and  whatever  rights,  little  or  great, 
they  acquired  by  their  unconscientious  conduct,  they  must 
be  deemed  to  hold  as  trustees  forCurrence  as  to  any  vested 
rights,  and  the  same  may  be  said  of  their  vendee,  who, 
with  eyes  open,  purchased  their  interests.  I  Perry,  Trusts, 
§  169.  This  trust,  however,  arising  from  breach  of  con- 
fidence is  constructive*  and  not  express.  Although  it  is 
true  that  an  express  trust  would  arise  by  the  agreement 
had  between  Wards  and  Currenee  prior  to  the  sale,  yet 
Currenee,  not  having  paid  the  purchase  money,  nor  now 
showing  himself  in  condition  to  pay,  is, not  entitled  to  en- 
force such  trust,  and  the  court  acquires  no  jurisdiction  by 
reason  thereof,  but  the  jurisdiction  is  from  the  fraudulent 
conduct  of  the  Wards  in  assuming  the  rights  of  absolute 
owners  of  the  property  in  violation  of  their  agreement. 
In  the  case  of  Mulholhiml  v.  York,  N2  X.  C.  51:$,  the  su- 
preme court  of  Xorth  Carolina,  in  commenting  on  a  parol 
arrangement  by  which  an  attorney  for  a  debtor  was  to  buy 
the*  debtor's  land  at  an  execution  sale,  and  hold  the  same 
for  the  debtor's  benefit,  and  roeonvey  on  being  reim- 
bursed, says  :     "In  our  opinion,  a  trust  may  be  thus  formed. 
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and  it  will  bo  enforced  em  the  "round  of  fraud  in  the  pur- 
chaser in  obtaining  the  property  of  another  under  a  prom- 
ise to  allow  him  to  redeem,  and  attempting  afterwards  to 
appropriate  it  to  his  own  use."  In  Turner  v.  Klny,  2 
Ired.  Eq.  182, — a  ease  in  which  the*  defendant  verbally 
agreed  with  the  plaintiff  to  buy  in  his  lands  about  to  be 
sold  under  execution,  and  allow  him  to  redeem  on  repay- 
ment of  the  purchase  money,  and  this  being  known  to  tin* 
bidders,  two  of  them  desisted,  and  the  defendant  bought 
for  one  hundred  and  ninety  dollars  lands  worth  four  hun- 
dred and  fifty  dollars, — Daniel,  J.,  for  the  court,  says: 
"The  attempt  of  the  defendant  to  set  up  an  irredeemable 
title  after  the  agreement  he  entered  into  is  such  a  fraud 
as  this  court  will  relieve  against."  In  Yannoy  v.  Martin, 
0  Ired.  Eq.  101), — a  similar  case  to  the  foregoing, — the  court 
said  :  "It  would  be  a  gross  fraud  upon  the  plaintiff  if  the 
said  defendant  were  permitted  to  set  up  an  absolute  title* 
to  the  land,,  which  it  is  the  duty  of  a  court  of  equity  to 
prevent,  and  in  the  way  of  preventing  which  the  act  making 
void  parol  contracts  for  the  sab4  of  land  does  not  stand," 
The  court,  in  the  case  of  Malholhtiul  v.  York,  cited,  in 
commenting  on  these  and  other  like  cases,  says  :  "These 
adjudications  proceed  upon  the  assumption  that  the  debtor, 
trusting  to  the  good  faith  of  the  party  promising,  and 
lulled  into  a  false  security,  may  have  desisted,  in  conse- 
quence of  the  assurance,  from  making  other  efforts  to  pre- 
vent the  sale  and  sacrifice  of  his  property  ;  and  it  would  be 
a  fraud  in  the  purchaser  to  take  advantage  of  the  confi- 
dence, and  hold  it  thus  acquired  for  his  own  use,  and  to 
the  injury  of  the  owner."  All  similar  cases  that  I  find 
base  equity  jurisdiction  on  the  grounds  of  fraud,  and,  as  a 
resultant  thereof,  hold  the  attempted  perpetrator  a  niere 
trustee  for  the  benefit  of  his  unwary  and  confiding  victim 
as  to  any  tangible  rights  acquired.  Troll  v.  Carter,  15  \V. 
Va.  507:   1  Perry,  Trusts,  g  171. 

Appellants"  counsel  object  seriously  to  the  word 
"fraud"'  as  applied  to  the  attempt  of  the  Wards  to  get  the 
lands  in  controversy  at  about  one-half  their  true  value, 
ami  prefer,  if  relief  be  granted  the  appellee1,  (1urrence, 
it  be  under  the  head  of  "trust,"  the1  term  being  less  oppro- 
brious, as  quinine  is  less  bitter  in  capsules  or  sugar-coated 
tablets.     To  this  I  have   no  objection,  the1  result   being  the 
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same,  and  therefore  allow  the  opinion  prepared  by  my  as- 
sociate to  be  substituted  for  my  former  opinion,  with  the 
reservation  that  it  is  a  distinction  without  a  difference, 
and  that  fraud,  in  the  sense  of  a  court  of  equity,  is  fraud, 
it  matters  not  under  what  language  it  may  be  concealed. 

Affirme'f. 
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Submitted  January  iV),  18H7—  Decided  April  21,  18»7. 

Mastkk  and  Skrvant— Ff  Ifotr  Sf  rrtt/tts—Mastf  r'a  Lftibilili/. 
The  test  whether  «  master  is  liahle  to  one  servant  for  the 
nejrli^ence  of  another  servant  is  the  character  of  a  ne^lijrent 
act.  If  it  he  in  tin*  doing:  of  an  act  incumbent  on  the  mas- 
ter as  a  duty  of  the  master  to  the  servant,  the  master  is  lia- 
ble; otherwise    not.     (p.  .'582.) 

Mastkk  and  Skrvant— Fellow  S<  rrant* — Muster**  Liability. 
A  master's  liability  to  one  servant  for  the  netrlijrence  of  an- 
other is  not  dependent  on  the  irrade  of  the  servants,  nor  on 
the  fact  that  one  has  authority  over  the  other,  but  on  the 
character  of  the  ne«rli^ent  act.     (p.  .-J84.) 

RAILROADS — Trainm*  n — Frtfntr   Strrant* —  Viet    Prittripaf. 

A  conductor  is  a  fellow  servant  with  a  brakeman  and  other 
servants  on  a  train,  not  a  vice  principal.-    (p.  :1U2.) 

Mastkk  and  Skrvant— Frffntr  Strratitn—Xrf/fif/rttff. 

All  servants  engaged  in  the  common  service  of  the  same 
master  in  conducting  and  carrying  on  the  same  .general  busi- 
ness, in  which  the  usual  instrumentalities  are  employed,  are 
fellow  servants.  A  proper  test  of  this  rule  is  whether  the 
ne^rlijfenee  of  the  one  is  likely  to  occur  and  inflict  injury  on 
the  other,     (p.  :'ttia.) 

Mastkk    and    Skuvaxt-.IMk^A    Liability— F*  How    Srrr- 

ant* — Xct/fifjrwf  . 

If  a  vice  principal,  in  the  particular  act  in  which  his  nejrli- 
•renec  occurs,  is  not  in  the  line  of  U\>  dut.w  but  performing 
an  act  in  the  line  of  one  who  would  be  a  fellow  servant  with 
the  injured  servant,  the  master  \>  not  liable  for  the  uejrli- 
jrenee  of  the  vice  principal,  as  he  is.  as  to  this  act.  a  fellow 
servant  with  the  injured  one.     rp.  WT.) 
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Error  to  Circuit  Court,  Mercer  county. 

Action  by  Murray  T.  Jackson  against  the  Norfolk  and 
Western  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error. 

ile  veiled. 

A.  \Y.  Rkvxolds  and  Johnson  &  Hale,  for  plaintiff  in 
error. 

DoroLASS  tV  McNrrr,  for  defendant. 

Rkannox,  JrixJK : 

Jackson  was  a  brakeman  in  the  service  of  the  Norfolk 
<V:  Western  Railroad  Company,  and  was  on  a  freight  train 
witli  (filbert  as  conductor.  A  train  was  being  backed  so 
as  to  couple  it  to  some  cars,  (filbert  was  standing  on  top 
of  the  rear  car  of  the  train  that  was  hacking,  and  an  un- 
successful effort  was  made  to  couple  the  cars,  and  the  train 
was  drawn  forward   preparatory  to  a  second  attempt,  and  iU 

(iilbert  waved  the  engineer  to  back  up  the  car;  and  Jack- 
son, seeing  this,  attempted  to  jump  back,  and  in  so  doing 
his  arm  was  caught  between  the  bumpers  and  crushed, 
rendering  its  amputation  necessary.  Jackson  sued  the 
company,  recovered  judgment,  and  it  sued  out  this  writ  of 
error.  The  case  involves  the  question  whether  (filbert, 
the  conductor,  and  Jackson,  the  brakeman,  were  fellow 
servants,  so  as  to  exempt  the  company  from  liability  for 
the  alleged  negligent  act  of  the  conductor  in  improperly 
calling  the  train  back  when  he  did. 

The  defendant's  counsel  have  filed  briefs,  very  lucid  and 
able,  in  which  they  ask  us  to  review  this  subject  of  fellow- 
servantcy  (to  coin  a  word  to  express  the  idea  in  one  word). 
By  "fellow-servantcy"  we  mean  that  where  there  are  two 
servants  or  employes  of  a  common  master  or  employer, 
and  one  of  them,  from  the  negligent  act  of  the  other,  re- 
ceives injury,  the  master  is  not  liable  for  the  same,  be- 
cause, when  a  servant  enters  the  service  of  a  master,  he 
assumes  and  runs  the  risks  and  dangers  incident  to  the 
service,  and  it  is  unreasonable  that  he  should  call  on  the 
master  to  make  good  to  him  all  damages  that  may  befall 
him  from  the  acts  of  any  and  of  all  fellow  servants  in  the 
employ  of  the  master.  This  doctrine  originated  in  South 
Carolina  in  184J,  and   was  followed   in  Massachusetts  in 
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184*2,  and  was  first  held  in  England  in  1850.  Murray  v. 
Railroad  Co.  (S.  V.)  W  Am.  Dee.  2(58,  and  full  note.  The 
process  of  the  evolution  of  this  doctrine  of  fellow-servantcy 
has  been  a  remarkable  one,  in  the  fact  that  it  has  engen- 
dered a  discussion  in  all  the  courts  of  the  land  on  frequent 
occasions,  and  has  caused  a  woeful  conflict  of  authority  in 
innumerable  cases;  and  he  who  undertakes  to  examine  it 
will  be  wearied  in  mind,  and  almost  hopeless  of  extracting 
from  text-books  and  decisions  any  certain,  definite  rule 
upon  the  subject.  The  difficult  question  is,  who  are  fellow 
servants?  Necessity  calls  for  some  test  or  rule  generally 
applicable  in  the  multitudinous  cases  everywhere;  and  a 
principle  of  justice*  here  presents  itself,  furnishing  that 
rule, — putting  on  the  master  liability  when  he  should  bear 
it,  and  leaving  with  the  servant  misfortune  when  he  should 
bear  it.  That  principle  logically  says  that  we  must  look 
at  the  act  negligently  done,  causing  the  injury,  and,  if  the 
performance  of  that  act  is  a  duty  which  the  master  is  re- 
quired by  law  to  do  properly,  then  he  is  liable,  whether 
he  negligently  do  the  act  himself,  or  through  another  as 
his  servant;  but  if  it  is  not  an  act  of  duty  imposed  by  law 
upon  the  master,  but  one  purely  the  duty  of  another  ser- 
vant to  do  properly,  both  for  the  benefit  of  his  master  and 
of  his  fellow  servant,  the  master  is  not  liable.  I  repeat 
that  it  depend?  on  the  character  of  the  act  negligently 
done.  Is  it  a  duty  of  the  master  to  the  servant?  We 
must  therefore  see  what  duties  the  master  owes  to  the  ser- 
vant. These  duties  are  well  summed  up  according  to  the 
received  law  in  Madden  v.  Railroad  Co.,  28  \V.  Va.  (V17, 
as  follows:  "First.  To  provide  safe  and  suitable  ma- 
chinery and  appliances  for  the  business.  This  includes 
the  exercise  of  reasonable  care  in  furnishing  such  appl- 
anees,  and  the  exercise  of  like  care  in  keeping  the  same  in 
repair  and  making  proper  inspections  and  tests.  Second. 
To  exercise  like  care  in  providing  and  retaining  sufficient 
and  suitable  servants  for  the  business.  Third.  To  estab- 
lish proper  rules  and  regulations  for  the  service,  and, 
having  adopted  such,  to  conform  to  them.  All  the  fore- 
going duties,  it  will  be  observed,  are  included  in  the  one 
general  duty  of  the  master  to  provide  a  safe  plant.  The 
law  is  well  settled  that  the  master  is  not  required  to  be  a 
guarantor  or  insurer  in  this  behalf,  but  is  only  required  to 
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employ  reasonable  and  ordinary  care  in  selecting  what  he 
requires,  and  is  necessary  for  his  business/'  I  will  add 
that  he  must  furnish  a  safe  place  in  which  his  servant  is 
to  work. 

The  doing  of  these  things  is  a  duty  of  the  master  to  the 
servant  for  the  hitter's  safety.  The  master  can  either  per- 
form these  duties  personally,  or  he  may  delegate  their 
performance  to  some  one  else,  whom  the  books  call  "vice 
principal,"  because  he  stands,  as  to  these  duties,' in  the 
place  of  his  master;  but  if  either  fails  in  the  performance 
of  duty  in  any  of  these  respects,  and  damage  results  to  a 
servant,  the  master  must  answer.  If,  however,  the  dam- 
aging negligent  act  is  not  one  of  the  things  which  rest  on 
the  master  as  a  duty  to  the  servant,  it  is  the  act  purely  of 
a  fellow  servant,  and  the  injured  servant  must  look  to  him. 
not  to  the  master.  These  duties  falling  on  the  master  to 
perform  are  called  in  the  law  books  unon-assignable 
duties,"  because  he  owes  them  to  the  servant,  and  he  can 
not  assign  them  to  another  to  perform,  and  exempt  him- 
self from  liability  for  their  misperformance.  These  du- 
ties are  sometimes  spoken  of  as  duties  in  construction,  prep- 
aration, and  preservation,  as  contrasted  with  mere  work  of 
operation.  For  instance,  the  construction  of  the  railroad 
or  other  work,  the  preparation  of  machinery  and  imple- 
ments to  be  used  in  the  business,  the  preservation  of  the 
track  or  working  place,  or  machinery  and  appliances,  in 
proper,  safe  condition,  and  the  selection  of  proper  servants 
to  work.  The  master  having  well  done  his  duty  in  these 
things,  their  handling  and  use  in  the  prosecution  of  the 
work  designed  is  a  work  of  mere  operation,  and  this  work 
the  servants  must  perform  well,  in  the  interest  of  their 
master  ami  fellow  servants;  and  if  one  fails  to  do  so,  and 
injures  a  fellow  servant,  the  master  is  not  liable,  since  he 
can  not  always  stand  by  and  watch  the  servant  in  his  every 
act  in  the  carrying  on  or  operation  of  the  business,  and 
the  law,  of  necessity,  permits  him  to  commit  this  work  of 
mere  operation  to  other  hands.  To  illustrate:  The  em- 
ployer must  furnish  a  good  wagon,  railroad  car  or  brake, 
or  mowing  machine,  and  failing  herein,  to  the  injury  of 
his  employe  using  them  in  ignorance  of  deficiency,  he  must 
repair  the  injury  ;  but,  having  them,  if  one  servant  by  their 
careless  use  injure  a   fellow  servant,  the  master  is   not  to 
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repair  his  injury.  For  the  misuse  of  these  things  by  ii 
servant  the  master  would  he  liable  to  strangers,  but  not  to 
another  servant,  because  when  he  entered  upon  the  ser- 
vice he  assumed  the  risks  and  dangers  that  might  occur  in 
the  business, — among  them,  the  danger  that  he  may  receive 
injuries  from  the  negligence  of  a  fellow  servant.  It  would 
be  unjust  to  make  the  master  an  insurer  of  every  servant 
against  the  negligence  of  every  act  of  other  servants,  in 
many  instances  numbering  thousands,  working  over  hun- 
dreds of  miles,  or  a  wide  area  of  territory,  the  master 
necessarily  himself  absent.  What  man  or  corporation  en- 
gaged in  any  business  could  endure  such  danger  and  bur- 
den? ,  It  would  be  a  crying  injustice  to  the  farmer,  mer- 
chant, coal  operator,  railroad  or  steamboat  company, — to 
all  business  operators.  The  law  is  severe  enough,  in  hold- 
ing employers  responsible  for  good  track,  machinery,  W/\, 
as  above  stated,  without  making  them  guarantors  for  the 
acts  of  every  servant.  You  can  not  make  the  master 
liable  for  an  act  of  mere  operation,  no  matter  by  what 
servant  done.  You  cannot  exempt  him  for  an  act  not  one  of 
mere  operation,  but  of  his  personal  duty,  though  done  by 
any  servant.  If  he  does  the  act  in  person,  he  is  liable,  re- 
gardless of  the  character  of  the  act.  Whart.  Neg.  §205: 
Beach,  Contrib.  Neg.  g§  802,  ft)!}. 

This  is  the  rule  of  reason  and  justice.  It  is  supported 
by  the  great  volume  of  authority  in  text  writers  and  decis- 
ions. Hut  another  rule  has  been  followed  to  a  very  consid- 
able  extent,  known  as  the  urule  of  superior  servants:  that 
is,  where  the  negligent  servant  in  grade*  of  employ- 
ment, is  superior  to  the  injured  one,  or  where  one  servant  is 
placed  by  the  master  in  a  position  of  subordination,  and 
subject  to  the  orders  and  control  of  another  in  such  a  way 
and  to  such  an  extent  that  the  servant  so  placed  in  control 
may  reasonably  be  regarded  as  representing  the  master  as 
his  alter  tyo  or  vice  principal,  and  the  inferior  servant  is 
injured  by  the  negligence  of  the  superior  servant,  the  master 
is  liable.  This  rule,  as  MeKinney,  Kel.  Serv.  §  48,  says, 
has  produced  endless  confusion,  and  is  favored  by  many 
text  writers,  and  adopted  by  the  Southern  and  Western 
courts,  and  by  the  Tinted  States  Supreme  Court;  but,  on 
the  other  hand,  the  entire  doctrine  of  the  liability  of  the 
master  for  a  superior  servant's  tort  to  an   inferior  is  repu- 


Digitized  by  CjOOQ IC 


Jackson   /•.  Norfolk  A;  \Y.  R.  l\>.  38o 

diated  by  courts  whoso  number  and  authority  outweigh 
those  favoring  the  doctrine*.  But,  since  Mr.  McKinney 
wrote,  that  rule  has  been  overthrown  by  a  change  in  the 
Supreme  (\>urt  of  the  1'iiited  States,  whoso  decisions  in  the 
case  of  HaHimyCo.  v.  Ho**,  1 12  V.  S.  5*77  (5  Sup.  Ct.  184), 
has  been  tin*  parent  of  much  erroneous  decision  upon  this 
subject.  That  case  held  that  a  conductor  was  a  vice  prin- 
cipal, standing  in  the  shoos  of  the  master,  because  given 
authority  and  control  over  his  train,  and  of  other  em- 
ployes on  it,  to  direct  and  order  them,  and  was  thus  a  su- 
perior servant,  clothed  with  the  authority  of  the  master, 
and  that  his  negligent  act,  injuring  other  servants,  ren- 
dered the  master  liable*,  because  he  was  a  superior  fellow 
servant.  This  doctrine  did  not  render  the  question  of  the 
master's  liability  or  nonliability  dependent  on  the  true 
principle  (that  is,  an  inquiry  whether  the  act  performed 
by  the  conductor  was  one  of  duty  to  other  servants,  or  one 
of  mere  conduct  or  operation  of  the  business),  but  from 
the  simple  fact  that  he  controlled  the  train,  and  could  di- 
rect and  order  other  servants,  made  the  master  liable,  al- 
though it  is  plain  that  that  conductor  did  only  his  part  in 
the  mere  management  and  operation  of  the  train,  along 
with  brakemen  and  other  trainmen.  It  made  the  grade 
or  control  of  the  conductor,  because  in  some  respects  su- 
perior, the  controlling  element.  .Mr.  Bailey,  in  his  work 
on  Master's,  Liability  for  Injury  to  Servant  (page  2tf9), 
says  that  in  the  Boss  (1ase  a  wide  departure  from  the  true 
principle  was  made,  and  that  perhaps  no  decision  of  that 
court  created  greater  surprise  in  the  profession;  that  its 
influence  had  been  wide, — many  states,  after  years  of  un- 
certainty adopting  its  rule  as  the  correct  solution  of  a 
vexed  problem, — and  that  it  was  prophesied  by  many  ju- 
rists and  lawyers  that  this  doctrine  would  be  temporary 
and  of  short  duration  ;  that  it  was  rendered  by  a  divided 
court  (live  to  four),  and  the  reasoning  of  tin4  court  not  sat 
isfactory.  That  prophecy  of  its  short  duration  was  not 
long  in  being  realized.  In  ItaHroml  Co.  v.  lltnnjlu  149  l\ 
S.  tttfS  (Pi  Sup.  Tt.  Oil),  it  was  virtually  repudiated,  being 
limited  to  the  particular  facts  of  the  Hohh  (</.s(\  ami  held 
not  a  rule  of  general  application.  The  court  said  that: 
tkSo  far  as  the  matter  of  the  master's  exemption  from  lia- 
bility depends  upon  whether  the  negligence  is  one  of  the 
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ordinary  risks  of  employment,  and   thus  assumed   hy  the 
employe,    it    includes   all  co-workers    to  the    same    end, 
whether  in  control  or  not.     But  if  the  fact  that  the  risk  is 
or  is  not  obvious  does  not  control,  what  test  or  rule  is  there 
which  determines?     Rightfully,  this:   There  must  )>e  some 
personal  wrong  on  the  part  of  the  master, — some  breach  of 
positive  duty  on  his  part.     If  he  discharges  all   that   may 
be  called  positive  duty,  and  is  himself  guilty  of  no  neglect, 
it  would  seem  as  though  lie  was  absolved  from   all   respon- 
sibility, and  that  the  party  who  caused  the  injury  should  lie 
himself  alone  responsible."  The  court  quotes  with  approval 
the  opinion  of  the  supreme  court  of  Kansas,  as   furnishing 
the  true  rule:     kfcA    master  assumes  the  duty  towards  his 
servant  of  exercising  reasonable  care  and  diligence  to  pro- 
vide the  servant  with  a   reasonably  safe  place  at  which  to 
work,  with  reasonably  safe  machinery,  tools,   and   imple- 
ments   to   work   with,    with    reasonably  safe  materials  to 
work  upon,  and  with  suitable  and  competent  fellow  serv- 
ants to  work  with  him:  and,  when  the  master  has  properly 
discharged  these  duties,  then,  at  common-law,  the  servant 
assumes  all  the  risks  and  hazards  incident  to  or  attendant 
upon  the  exercise  of  the  particular  employment  or  the  per- 
formance of  the  particular  work,  including  those  risks  and 
hazards  resulting  from  the   possible  negligence  and  care- 
lessness of  his  fellow  servants  and   co-employes.     And  at 
common-law,  whenever  the  master  delegates  to  any  officer, 
servant,  agent,  or  employe,  high  or  low,   the  performance 
of  any  of  the  duties  above  mentioned,  which  really   de- 
volve upon  the  master  himself,  then  such  officer,  servant, 
agent,  or  employe,  stands  in  the  place  of  the  master,  and 
becomes  a  substitute  for  the  master,  and  the  master  is  lia- 
ble for  his  acts  or  his  negligence  to  the  same  extent   as 
though  the  master  himself  had  performed  the  acts  or  was 
guilty  of  the  negligence.     But  at  common-law,   where  the 
master  himself  has  performed  his  duty,  the  master  is  not 
liable  to  any  one  of  his  servants  for  the  acts  or  negligence 
of  any  mere  fellow  servant  or  co-employe  of  such  servant, 
where  the  fellow  servant  or  co-employe  does   not  sustain 
this   representative   relation  to    the  master."     The  court 
said:     "  Prima  f«ci<>,  all  who  enter  into  the  employ  of  a 
single  jnaster  are  engaged  in   a   common   service,    ami  are 
fellow  servants,  and  some  other  line  of  demarkation  than 
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that  of  control  must  exist,  to  destroy  the  relation  of  fellow 
servants." 

In  the  later  case  of  Railroad  Co.  v.  Humbly  *  154  l\  S. 
349  (14  Sup.  (1t.  988),  a  day  laborer  of  the  company,  work- 
ing on  a  section  force,  was  held  a  fellow  servant  of  an  en- 
gineer and  conductor  of  a  passenger  train,  and  it  was  held 
that  that  laborer  could  not  make  the  company  liable  for 
the  negligence  of  the  engineer  or  conductor.  Justice 
Brown  there  shows  that,  as  between  laborers  upon  a  rail- 
road track,  and  the  conductor  or  other  employes  of  a  moving 
train,  the  courts  of  most  of  the  states  regard  them  as  fel- 
low servants,  but  in  some  otherwise.  This  case  is  contrary 
to  the  lions  Case,  and  overrules  it.  In  the  later  case  of 
HaHroad  Co,  v.  Kevyan,  loO  V.  S.  2f>9,  (loSup.  Ct.  '2ft9),  it 
was  held  that  one  of  a  force*  of  men  in  the  service  of  a 
railroad  company,  employed  in  coupling  and  uncoupling 
cars  under  the  orders  of  one  of  them,  receiving  an  injury 
from  the  negligence  of  the  boss,  could  not  hold  the  company 
liable,  because  the  boss  and  he  were  fellow  servants.  The 
court  repeats  the  rule  that  the  rightful  test  is  whether  "the 
negligent  act  constituted  a  breach  of  positive  duty  owing 
by  the  master,  such  as  that  of  taking  fair,  reasonable  pre- 
cautions to  surround  his  employes  with  fit  and  careful  co- 
workers, and  furnishing  a  reasonably  safe  place  to  work, 
and  reasonably  safe  tools  and  machinery,  thus  making  the 
question  of  liability  of  an  employer  for  an  injury  to  his 
employe  turn  rather  on  the  character  of  the  alleged  negli- 
gent act,  than  on  the  relations  of  the  employes  to  each 
other,  so  that,  if  the  act  is  one  done  in  the  discharge  of 
some  positive  duty  of  the  master  to  the  servant,  then  neg- 
ligence in  the  act  is  the  negligence  of  the  master,  but,  if  it 
be  not  one  in  the  discharge  of  such  positive*  duty,  then 
there  should  be  some  personal  wrong  on  the  part  of  the 
employer  before  he  is  liable  therefor/'  And  in  the  still 
later  case  of  Hail  road  Co.  v.  Peterson,  UV1  l\  S.  84ft,  (IB 
Sup.  Ct.  848),  the  court  carefully  and  pointedly  reviews 
this  subject,  and  lays  down  the  doctrine  that  a  foreman  of 
a  gang  of  laborers,  having  in  charge  the  superintendence 
of  the  gang  in  working,  with  power  to  hire  and  discharge 
hands,  and  exclusive  charge  of  their  direction  and  manage- 
ment in  their  employment,  is  a  fellow  servant,  in  fact  and 
law,  with  others  of  the  gang,  and  that  the  company  is  not 
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liable  for  an  injury  received  l>y  one  of  them  from  the  neg- 
ligence of  the  foreman,  because  of  their  follow-servantcy. 
The  court  went  on  to  define  the  duties  of  a  railroad  com- 
pany, as  master,  towards  its  employes,  and  says  that :  i4The 
general  rule  is  that  those  entering  into  the  service  of  a 
common  master  become  thereby  engaged  in  a  common 
service,  and  are  fellow  servants,  and  prima  facte  the  com- 
mon master  is  not  liable  for  the  negligence  of  one  of  his 
servants  which  has  resulted  in  an  injury  to  a  fellow  serv- 
ant. There  are,  however,  some  duties  which  a  master 
owes,  as  such,  to  a  servant  entering  his  employment.  He 
owes  the  duty  to  protect  such  servant  with  a  reasonably 
safe  place  to  work  in,  having  reference  to  the  character  of 
the  employment  in  which  the  servant  is  engaged.  He  also 
owes  the  duty  of  providing  reasonably  safe  tools,  appli- 
ances, and  machinery  for  the  accomplishment  of  the  work 
necessary  to  t>e  done.  He  must  exercise  proper  diligence 
in  the  employment  of  reasonably  safe  and  competent  men 
to  perform  their  respective  duties,  and  it  has  been  held  in 
many  states  that  the  master  owes  the  further  duty  of 
adopting  and  promulgating  safe  and  proper  rules  for  the 
conduct  of  his  business,  including  the  government  of  the 
machinery,  ami  the  running  of  trains  on  a  railroad  track. 
If  the  master  be  neglectful  in  any  of  these  matters,  it  is  a 
neglect  of  a  duty  which  he  personally  owes  to  his  em- 
ployes, and,  if  the  employes  suffer  damage  on  account 
thereof,  the  master  is  liable.  If,  instead  of  personally 
performing  these  obligations,  the  master  engages  another 
to  do  them  for  him,  he  is  liable  for  the  neglect  of  that 
other,  which  in  such  case  is  not  the  neglect  of  a  fellow 
servant,  no  matter  what  his  position  as  to  other  matters, 
but  is  the  neglect  of  the  master  to  do  those  things  which  it 
is  the  duty  of  the  master  to  perforin  as  such.  In  addition 
to  the  liability  of  the  master  for  his  neglect  to  perform 
these  duties,  there  has  been  laid  upon  him  by  some  courts 
a  further  liability  for  the  neglect  of  one  of  his  servants  in 
charge  of  a  separate  departmant  or  branch  of  business, 
whereby  another  of  his  employes  has  been  injured,  even 
though  the  neglect  was  not  of  that  character  which  the 
master  owed,  in  his  capacity  as  master,  to  the  servant  who 
was  injured.  In  such  case  it  has  been  held  that  the  neg- 
lect of  the  superior  oiliccr  or  agent  of  the   master  was  the 
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neglect  of  the  master,  and  was  not  that  of  the  co-employe, 
and  hence  that  the  servant,  who  was  a  subordinate  in  the 
department  of  the  officer,  could  recover  against  the  com- 
mon master  for  the  injuries  sustained  by  him  under  such 
circumstances."  The  syllabus  in  that  case  says:  uThe 
previous  cases  in  this  court  on  this  subject,  examined,  are 
found  to  determine  the  following  points  as  to  the  liability 
of  a  railroad  company  for  injuries  to  an  employe  alleged 
to  have  been  caused  by  the  negligence  of  another  employe 
while  the  injured  person  was  in  the  performance  of  his 
ordinary  duties:  (1)  That  the  mere  superiority  of  the 
negligent  employe  in  position,  and  in  the  power  to  give 
orders  to  subordinates,  is  not  a  ground  for  such  liability. 
(2)  That,  in  order  to  form  an  exception  to  the  general  law 
of  nonliability,  the  person  whose  neglect  caused  the  injury 
must  be  one  who  was  clothed  with  the  control  and  man- 
agement of  a  distinct  department,  and  not  of  a  mere  sepa- 
rate piece  of  work  in  one  of  the  branches  of  service  in  a  de- 
partment. (8)  That  when  the  business  of  the  master  is  of 
such  great  and  diversified  extent  that  it  naturally  and  nec- 
essarily separates  itself  into  departments  'of  service,  the 
persons  placed  by  the  master  in  charge  of  these  separate 
branches  and  departments,  and  given  control  therein,  may 
be  considered,  with  reference  to  employes  under  them, 
vice  principals  and  representatives  oMhe  master,  as  fully 
as  if  the  entire  business  of  the  master  were  placed  by  him 
under  one  superintendent. "  On  these  principles,  jn  the 
case  of  Itailmad  Co.  v.  Clutt'lexH,  102  l\  S.  85(5,  (1(5  Sup.  Ct. 
848),  it  was  held  that  a  laborer  in  a  gang  riding  in  a  hand 
car  over  the  road  to  inspect  the  road,  injured  by  a  collision 
with  a  freight  train,  could  not  recover  from  the  company 
for  negligence  of  its  servants  on  the  freight  train  to  give 
signals  of  its  approach,  because  those  servants  were  fellow 
servants;  nor  could  lie  recover  for  negligence  of  the  fore- 
man in  running  the  hand  car  at  too  high  a  rate  of  speed, 
because  he,  too,  was  a  fellow  servant  with  the  injured 
party.  Thus,  the  supreme  court  has  recalled  its  departure 
from  the  true  rule,  and  now  leads  in  the  announcement  of 
the  true  rule  in  these  repeated  latest  decisions.  That,  the 
Hon*  Caw  was  overruled  in  the  Iiamjh  Case  is  admitted 
in  the  liaatjh  Caw,  in  the  dissenting  opinion  of  Justice 
Field,  who  wrote  the  opinion  in  the    Horn   Caw.     It    must 
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not  be  supposed  that  the  supreme  court  in  these  eases  was 
acting  on  the  legal  decisions  in  the  states  from  which  the 
cases  came;  for  in  the  liam/h  Cane  it  is  expressly  ruled  that 
it  was  a  question  of  general,  not  local,  law,  and  the  prin- 
ciples enunciated  were  those  of  general,  and  not  local,  law. 
After  completing,  hut  before  delivery  of,  this  opinion,  1 
discover  that  on  the  15th  of  February,  1897,  the  Knifed 
States  Supreme  Court,  in  Oaken  v.  JAw,  17  Sup.  Ct.  345, 
held  that  "an  engineer  cm  one  train  is  a  fellow  servant 
with  a  conductor  on  another  on  same  road'*;  citing  the 
four  cases  I  cite  above,  thus  adhering  to  their  doctrine. 
Only  one  judge  dissented.  I  believe  this  doctrine,  as  an 
original  proposition,  correct.  However,  if  the  highest 
court  in  the  land,  upon  this  question,  arising  not  in  one 
state,  but  daily  in  every  state,  had  not  changed  its  rulings, 
as  our  former  cases  followed  it,  1  should  not  favor  a  de- 
parture from  those  cases.  Rut  how  can  we  stand  out 
against  that  court  in  its  latest  position  upon  a  question  in 
which  there  ought  to  be  uniformity  of  decision,  approved 
as  it  is  by  the  most  numerous  and  best  text  writers?  The 
federal  courts  in  this  State  will  follow  it  as  they  are  doing 
elsewhere.  Itallrottil  Co.  v.  /irotm,  20  C.  C.  A.  147,  (73 
Fed.  970);  liah'h  v.  /A/**,  20  C.  C.  A.  151,  (73  Fed.  974), 
both  C.  A.  cases.  Why,  in  the  same  state,  shall  we  have 
clashing  rulings  on  exactly  the  same  subject?  I  have  just 
met  with  the  opinion  by  Judge  (ioll*  in  the  Virginia  ease 
of  Thorn  v.  PttUtnl,  8  l\  S.  App.  597  ( 10  C.  C.  A.  352),  and 
(62  Fed.  232,)  holding  that  a  foreman  engaged  on  a  work 
train  in  hauling  materials  for  repair  of  road,  who  acted  as 
conductor,  and  was  foreman  of  the  gang  of  laborers  under 
him,  and  a  section  master  having  men  under  him,  employed 
in  keeping  the  roadbed  and  track  in  order,  and  who  used 
for  that  purpose  a  portion  of  the  load  on  the  work  train, 
were  fellow  servants  with  the  laborers  under  them.  I  re- 
fer to  Judge  CoiCs  opinion,  as  harmonizing  in  substance 
and  spirit  with  the  principles  above  stated  by  me.  See 
Mr.  McKinney's  note  of  satisfaction  at  the  change  of  po- 
sition by  the  supreme  court  in  Iiatlroatl  Co.  v.  Iiaitgh*h\ 
Am.  &Eng.  R.  Cas.  304  (s.  c  13  Sup.  Ct.  914).  That 
latest  and  invaluable  work  on  railroads  issued  this  year, 
in  four  volumes  (Klliott  on  Railroads),  in  section  1330, 
criticises  the  Jioxx  Case  as  having  brought   error  into  some 
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of  the  derisions,  and  in  section  1333,  having  since  seen  the 
decisions  in  the  Peterson  Case  and  the  Charless  Casey  says 
that  they  "deny  much  of  the  doctrine  asserted  in  the  lioss 
Case,  and  assert  a  rule  which  is  in  line  with  that  asserted 
by  most  of  the  state  courts."  Elliott  says  in  section  1276 
that  if  the  duty  be  of  a  nature  that  is  assignable,— one  of 
mere  operation,  not  resting  upon  the  master, — he  is  not 
liable.  In  other  words,  the  right  to  assign  or  delegate  a 
duty  conclusively  implies  that  the  duty  is  not  that  of  the 
master,  in  such  a  sense  as  to  render  him  responsible  for 
negligence  in  its  performance.  The  supreme  court  of  Vir- 
ginia has  recently  reviewed  all  the  Virginia  cases  on  this 
subject,  and  follows  the  supreme  court  in  the  Humbly  Case, 
cited  above.  In  Railroad  Co.  v.  Xurkols,  91  Va.  H)8  (21 
S.  E.  842),  holding  that  the  liability  of  the  master  does  not 
depend  upon  gradations  in  employment,  unless  the  su- 
periority of  the  person  causing  the  injury  was  such  as  to 
put  him  in  the  category  of  principal  or  vice  principal,  and 
laying  down  as  the  true  rule  that  above  stated  in  this 
opinion,  holding  that  the  test  is  that  where  the  depart- 
ments in  which  the  negligent  and  the  injured  persons 
labor  are  so  far  separated  from  each  other  as  to  exclude 
the  probability  of  contact,  and  of  danger  from  the  negli- 
gent performance  of  their  duties  by  employes  of  the  dif- 
ferent departments,  then  the  servant  is  not  taken  to  have 
contemplated  such  danger  from  the  other  servant  in 
another  department,  as  one  incident  to  his  employment, 
when  he  entered  the  service,  but  that  the  lucre  fact  that 
the  servant  injured  is  in  another  department  of  service 
does  not  render  the  master  liable.  The  rule  above  stated 
has  the  approval  of  other  great  text  writers:  Bish.  Non- 
con  t.  Law,  §§  ($($*>,  071-o73.  Judge  Dillon  gives  it  his  em- 
phatic approval,  as  the  only  true  rule,  in  24  Am.  Law  Rev. 
175,  quoted  in  opinion  in  EU  v.  Hail  road  Co.  (N.  I). ) 
48  N.  W.  222.  That  case  holds  the  rule  that  the  character 
of  the  act,  not  the  grade  of  the  servant,  governs.  The 
opinion  by  Corliss,  C.  J.,  is  a  very  strong  and  clear  dis- 
cussion of  the  subject.  Murray  v.  Hail  road  Co.,  3(>  Am. 
Dec.  279;  Coke  Co.  v.  Peterson  (Ind.  Sup.)  3o  N.  E.  7. 
See  further  citations  below. 

Now  let  us  turn   to  the   West  Virginia  cases.     So  far  as 
they    define   the  general   rule,    1   think  they    are  in    har- 
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mony  therewith,  though  in  some  instances  the  rule  has 
h;*en  misapplied,  in  making  persons  vice  principals  who 
were  only  fellow  servants.  /iV/c// v.  Rttllroatl  Co.,  27  W. 
Va.  145,  recognizes  that,  to  make  the  master  liable  for  the 
act  of  his  servant,  that  act  must  relate  to  the  discharge  of 
some  duty  which  the  master  owes  to  the  employe.  So,  in 
point  3  of  Madden  w  llttih'oad  (V/.,  2N\Y.  Va.  (>10.  So, 
as  I  understand  it,  is  the  general  principle  stated  in  Daniel* 
v.  Hall  road  Co.,  tti>  W.  \'a.  Jtt)7  (  15  S.  E.  1(>2)  ;  Corey. 
Railroad  Co.,  $W  \V.  Va.  45(>  ( IS  S.  K.  5iM>)  :  Flanneaaa  v. 
Railroad  Co.,  40  W.  Va.  440  (21  S.  K.  102S).  Such  is  the 
general  principle,  hut  it  is  often  diilicult  to  apply, — to  say 
whether  the  particular  act  is  one  of  the  duties  placed  upon 
the  master  for  the  benefit  of  his  servants,  and  so  one  that 
is  non-assignable,  for  which  the  master  is  still  liable,  or 
one  of  mere  operation.  Now,  our  cases  of  M<idden  v.  /lail- 
roarf  Co.,  xitpra*  Daniels  v.  Railroad  Co.,  xnpra,  and 
//ft an/  v.  Railroad  Co.  :&8  \V.  Va.  570  (IS  S.  K.  74S),  hold- 
in"'  that  a  conductor  is  a  superior  servant  or  vice  principal, 
and  not  a  fellow  servant  with  other  employes,  spring  from 
the  Roxx  Cft.se,  and,  I  am  compelled  to  say,  are  not  sound 
in  principle.  I  have  always  entertained,  myself,  a  differ- 
ent opinion,  but  thought  the  M(tdden  ('axe  governed  us. 
The  prop  has  fallen  from  under  those  decisions.  We  ought 
to  be  right.  The  supreme  court  has  reversed  itself.  Why 
should  not  we  do  so?  It  is  not  a  rule  of  property.  Why 
\p  not  a  conductor  a  fellow  servant  with  other  servants  on 
that  or  any  other  train?  lie  is  not  the  head  of  another 
department  nor  working  in  another  separate  department, 
so  as  to  enable  us  to  say  that  the  injured  servant  did  not 
contemplate  the  negligence  of  the  conductor  as  one  of  the 
dangers  which  he  might  have  to  encounter.  The  conduc- 
tor is  simply  an  operative.  He  simply  carries  on  the  work 
of  actual  operation.  He  uses  the  track  and  cars  provided 
by  the  master  for  the  transaction  of  his  business,  just  as 
the  engineer  ami  firemen  use  the  engine  and  the  brakemen 
use  the  brakes.  His  functions  are  purely  those*  of  mere 
operation.  As  staled  above,  he  is  not  in  another,  sepa- 
rate department  from  other  servants  on  his  train,  nor  per- 
forming the  work  of  a  separate  department,  but  simply  a 
particular  piece  of  work  in  the  operating  department. 
His  mere  superiority  or  power  of  control   in  some  respects 
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cannot  take  him  out  of  that  classification  or  category. 
Most  eminent  authority  positively  settles  this.  The  Su- 
preme Court  of  the  United  States  so  held.  Would  you  say 
that  when  the  farmer,  mine  owner,  or  lumberman  sends  a 
lot  of  hands  upon  his  work  in  charge  of  a  foreman  or  boss 
or  overseer, — call  him  as  you  may, — he  is  to  indemnify 
them  against  the  every  mistake  of  the  foreman  while  doing 
the  work?  That  would  make  every  business  very  perilous. 
If  not  in  such  case,  why  should  a  railroad  company  be  made 
to  indemnify  when  it  sends  a  lot  of  trainmen  to  run  its 
train,  under  the  control  of  a  conductor?  It  must  employ 
a  competent  conductor,  but  not  be  required  to  insure 
against  his  error  of  judgment.  You  can  not  do  so,  unless 
you  change  the  rule  laid  down  in  this  Court  and  elsewhere, 
-*-that  it  is  the  character  of  the  act,  not  the  grade  or  con- 
trol of  the  foreman,  that  ought  to  guide.  I  think  an  ex- 
cellent test  is  put  in  the  last  clause  of  the  syllabus  in 
Valtvz  v.  lift!  I  way  O/.,  85  111.  5(H):  "Those  who  are  en- 
gaged in  the  service  of  the  same  master,  in  carrying  on 
and  conducting  the  same  general  business,  in  which  the 
usual  instrumentalities  are  employed,  may  be  justly  called 
'fellow  servants/  A  proper  test  of  this  relation  is  whether 
the  negligence  of  the  one  is  likely  to  inflict  injury  on 
another."  This  means  that,  if  one  may  chance  to  be  hurt 
from  the  negligence  of  another,  he  is  deemed  to  have  con- 
templated and  risked  that  chance  when  he  entered  service, 
and  they  are  fellow  servants.  May  not  a  brakeman  assume 
a  chance  of  danger  from  mistakes  of  a  conductor?  The 
latest  railroad  law  work  (Elliott,  K.  K.  S  1880)  says: 
"There  is  comparatively  very  little  conflict  upon  the  ques- 
tion as  to  whether  trainmen  engaged  in  operating  the 
same  train  are  fellow  servants,  the  very  decided  weight  of 
authority  holding  them  to  be  fellow  servants.  This  seems 
to  us  the  only  rule  that  can  be  defended  on  principle;  for 
such  employes  are,  in  the  strictest  sense,  engaged  in  the 
service  of  a  common  master,  their  service  is  of  the  same 
general  character,  and  tin*  object  of  the  service  is  a  com- 
mon one.  The  doctrine  declared  in  a  case  decided  by  the 
Supreme  Court  of  the  I'nited  States  has  created  some  con- 
flict, ami,  as  we  venture  to  say,  brought  error  into  some 
of  the  decisions,  but  the  case  to  which  we  refer  can  not  be 
regarded  as  expressing  the  rule  which  now  prevails  in  the 
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federal  courts.  We  can  not  perceive  how  the  doctrine 
which  declares  that  employes  of  the  same  train  are  not 
fellow  servants  can  he  upheld  without  violating  the 
principle  that  the  details  of  operating  a  railroad  do  not 
pertain  to;  or  form  part  of,  the  master's  duty.  Tnder  the 
rule  which  we  have  stated,  conductors,  engineers,  firemen, 
hrakeman,  and  baggage  masters  of  the  same  train  are  fel- 
low servants.  There  are  cases  which  apply  what  is  some- 
times called  the  'doctrine  of  subordination'  to  trainmen 
performing  service  on  the  same  train.  Conductors  are 
usually  considered,  in  the  line  of  decisions  just  referred  to, 
as  superiors,  and  not  as  fellow  servants;  for  which  heresy 
the  /to**  Cttxt'i  so  often  referred  to,  is,  to  a  great  extent, 
responsible."  In  the  section  of  Klliott  afterwards  written, 
it  is  shown  that  the  Ho**  (due  has  been  overruled,  as  above 
stated.  Klliott,  in  section  Ittttl,  says:  k*It  seems  to  us 
that  the  rule  must  be  the  same  whether  the  trainmen  are 
engaged  on  the  same  train  or  on  different  trains.  There 
is,  as  we  think,  no  valid  reason  for  discriminating  between 
cases  where  the  employes  are  engaged  in  operating  the 
same  train,  and  cases  where  they  are  engaged  in  operating 
different  trains.  In  both  cases  they  are  employed  in  the 
same  line  of  service,  and  by  a  common  master.  The 
weight  of  authority  preponderates  very  strongly  in  favor 
of  the  doctrine  that  trainmen,  although  employed  on  dif- 
ferent trains,  are  fellow  servants,  but  there  is  some  con- 
flict of  authority  upon  the  question/'  I  cite  the  case  de- 
cided in  189f>,  of  Wooden  v.  Railroad  (b.<  147  X.  Y.  508 
(42  X.  K.  1th)),  holding  conductors  and  other  trainmen  to 
be  fellow  servants.  Xote,  7  Am.  cV:  Kng.  Knc.  Law,  870; 
also,  Dote  v.  Itaihrtn/  Co.*  8  Kan.  (>42 ;  Jetikin*  v.  Hail  road 
Co.  (S.  ('.)  18  S.  K.  182;  Elevator  Co.  v.  XeaU  (»  Md.  4tt8, 
(5  Atl.  ttttS)  ;  h'aahtla  v.  llaiheatj  Co.,  21  Or.  W<>,  (27  Pae. 
91 ),  and  cases  cited  page  1  18,  21  Or.,  and  page  1K>,  27  Pae. ; 
Heine  v.  Haihrat/  Co.,  08  Wis.  T)2o  (17  X.  W.  420). 

1  therefore  put  it  as  sound  law  that,  as  the  question  of 
fellow-servantey  depends  on  the  character  of  the  act,  the 
grade  or  rank  of  the  negligent  and  injured  servant,  or 
whether  one  had  authority  or  control  over  the  other,  is  im- 
material, and  that  this  rule  is  supported  by  the  better 
reason,  and  the  latest  and  best  authority  of  text  writers 
and  court   decisions.      In   addition    to   those   cited  above,  I 
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cite  3  Wood,  Ky.  Law,  1788;  3  Elliott,  R.  R.  g  1810;  Wood, 
Mast,  d:  Serv.  §  448;  Story,  Ag.  §  453;  Webb,  Poll.  Torts, 
121  ;  7  Am.  A:  En  jr.  Ene.  Law,  834;  Hank!  it*  v.  Railroad, 
J42N.  Y.  41(5  (37  N.  E.  4(5(5);  MeKlliijott  v.  Randolph 
(Conn.),  22  Atl.  101)4;  Railway  Co.  v.  -SWM  (Tex.  Sup.), 
18  S.  W.  5(52;  Harrison  v.  Railroad  Co.  (Mich.),  44  N. 
W.  1034;  r^/v  0>.  v.  Ri'tvrmn  (Ind.  Sup.),  35  N.  E.  7; 
Railway  Co.  v.  Smithy  59  Ala.  245;  Railroad  Co.  v. 
Thomas  42  Ala.  (572;  Jenkins  v.  Railroad  Co.  (S.  (\),  18 
S.  E.  182;  Mechem,  Ag.  g  (5(58;  Railroad  Co.  v.  Donnelly, 
88  Va.  853  (14  S.  E.  (592) ;  J/r/v/  v.  J/cr/-,  9(5  Ky.  192  (28 
S.  W.  337).  I  quote  in  this  connection,  as  very  strong,  the 
language  of  the  eminent  Judge  (1ooley  in  (1ooley,  Torts, 
(589:  fcfcIn  some  quarters  a  strong  disposition  has  been 
manifested  to  hold  the  rule  [of  fellow  service]  not  appli- 
cable to  the  case  of  a  servant  who  at  the  time  of  the  injury 
was  under  the  general  direction  and  control  of  another, 
who  was  intrusted  with  duties  of  a  higher  grade,  and  from 
whose  negligence  the  injury  resulted.  Rut  it  can  not  be 
disputed  that  the  negligence  of  a  servant  of  one  grade  is 
as  much  one  of  the  risks  of  the  business  as  the  negligence 
of  a  servant  of  any  other;  and  it  seems  impossible,  there- 
fore, to  hold  that  the  servant  contracts  to  run  the  risk  of 
negligent  acts  or  omissions  on  the  part  of  one  class  of  serv- 
ants, and  not  those  of  another  class.  Nor,  on  grounds  of 
public  policy,  could  the  distinction  be  admitted,  whether 
we  consider  the  consequences  to  the  parties  to  the  relation 
exclusively,  or  those  which  affect  the  public,  who,  in  their 
dealings  with  the  employer,  may  be  subjected  to  risks. 
Sound  policy  seems  to  require  that  the  law  should  make 
it  for  the' interest  of  the  servant  that  he  should  take  care 
not  only  that  he  be  not  himself  negligent,  but  also  that 
any  negligence  of  others  in  the  same  employment  be  prop- 
erly guarded  against  by  him,  so  far  as  he  may  (ind  it  rea- 
sonably practicable,  and  be  reported  to  his  employer,  if 
needful;  and,  in  this  regard,  it  can  make  little  difference 
what  is  the  grade  of  the  negligent  servant,  except  as  a 
superior  authority  may  render  tin*  negligence*  more  dan- 
gerous/* 

Tin*  supreme  court  of  Indiana  in  Coke  Co.  v.  Petcrxon, 
35  X.  E.  7,  says,  as  I  say  myself,  that  this  rule  of  fellow- 
servantey  is  founded   in   wisdom,   and  departure  from   it 


Digitized  by  CjOOQ IC 


396  Jackson  v.  Norfolk  &  W.  R.  Co. 

dangerous  to  the  prosperity  and  perpetuity  of  enterprises 
of  milling  manufacturing,  railroading,  and  those  indus- 
tries requiring  the  service  of  many  employes:  and  depart- 
ure from  it  would  increase  the  danger  of  employes  them- 
selves, as  it  inspires  diligence  and  watchfulness  to  save 
themselves  and  co-lal>orers,  as  well  as  their  employers. 
Abandon  the  rule,  and  inducement  to  care  is  gone,  and 
each  workman  has  nothing  to  do  hut  look  out  for  his  own 
safety.  This  doctrine  is  indispensable  in  our  days  of  num- 
berless enterprises,  operating  with  innumerable  employes 
and  machines  and  appliances.  This  doctrine  that  where 
the  faulty  servant  is  a  superior  servant  having  authority 
over  the  injured  one  arose  in  Ohio,  in  Little  Miami  It. 
Co.  v.  Stereos,  20  Ohio  115.  The  court  became  dissatisfied 
with  it  in  liaihnnj  I1/*,  v.  Deeiiutefj,  17  Ohio  St.  197,  and 
refused  an  action  by  a  brakeman  against  the  railroad  for 
negligence  of  a  conductor  on  another  train.  The  dissent- 
ing judge  said  it  was  a  departure  from  the  former  decis- 
ion. He  admitted  that  the  rule  of  the  Little  Miami  It. 
Co*  Cane  was  contrary  to  the  rule  outside  Ohio,  "that  a 
servant,  without  regard  to  his  grade  of  authority  or  posi- 
tion, cannot  maintain  an  action  against  his  employer  for 
the  fault  of  a  fellow  servant."  The  former  case  allowed 
an  action  by  engineer  for  negligence  of  the  conductor  on 
same  train.  The  dissenting  opinion  in  the  Little  Miami 
It.  Co.  Case  is  very  elaborate  and  strong  in  support  of  the 
true  rule.  From  Arert/v.  Meek  (Sept.,  1898),  9(5  Ky.  192 
(28  S.  YV.  887),  the  Kentucky  court  seems  to  qualify  its 
former  holding  by  saying  (after  admitting  that  the  rule  in 
a  majority  of  states  is  as  above  given)  that  one  servant 
cannot  recover  for  negligence  of  a  servant  superior  in  au- 
thority unless  it  be  gross, — an  unreasonable  distinction. 
It  may  be  that  Allen  v.  (iooihein  (March,  181)8),  92  Tenn. 
885  (21  S.  \\\  7(50),  shakes  the  former  rule  in  that  state. 
I  Kevin,  Neg.  885,  states  the  Knglisli  rule  to  be  that  at 
common-law  "a  master  is  not  liable  to  any  servant  for  any 
injury  which  arises  from  the  act  or  default  of  any  fellow 
servant,  whether  that  fellow  servant  be  in  a  position  of 
authority  or  not/'     (See  note  at  close  of  opinion). 

For  these  reasons,  I  think  that  Jackson  and  (Jilbert  were 
fellow  servants.  Then*  is  another  feature  of  this  case, 
strengthening   the    position,    though    not    necessary    to  its 


Digitized  by  CjOOQ IC 


Jackson  r.  Norfolk  iv.  W.  R.  (1o.  897 

.support,  that  they  were  such  fellow  servants,  in  this: 
Suppose  we  concede  that  a  conductor,  in  his  own  line  of 
duty,  is  a  vice  principal, — as  he  is  not ;  yet  here  he  was 
performing  simply  the  work  of  a  hrakeman,  in  waving  to 
the  engineer.  Plainly,  this  was  an  act  of  mere  operation 
of  the  cars  by  hands, — not  a  duty  of  the  company.  In 
Drainage  Co.  v.  Fitzgerald  ((1olo.  Sup.)  48  Pac.  210,  the 
opinion  said  that:  "When  the  manager  or  vice  principal 
undertakes  work  in  simple  co-operation  with  other  serv- 
ants, and  upon  precisely  the  same  footing  with  them,  he 
becomes  for  the  time  being  a  mere  fellow  servant  with 
them,  acting  as  such.  Thus,  for  example,  a  conductor 
while  acting  as  such  in  starting  or  delaying  a  train,  in 
warning  or  failing  to  warn  the  other  train  hands,  or  in  any 
other  respect  performing  the  usual  duties  of  a  conductor, 
is  not,  under  the  American  rule,  a  fellow  servant  with  a 
hrakeman  on  the  same  train.  Kut,  when  he  otters  to  as- 
sist the  hrakeman  in  handling  his  brakes  or  in  coupling 
cars,  he  acts  only  as  a  fellow  servant,  such  work  being  no 
part  of  the  duty  of  a  conductor  as  such/'  uIf  the  negli- 
gence complained  of  [that  is,  the  negligence  of  the  vice 
principal]  consists  of  some  act  done  or  omitted  by  one  hav- 
ing such  authority  which  relates  to  his  duties  as  a  co-la- 
borer with  those  under  his  control,  and  which  might  just 
as  readily  have  happened  with  one  of  them  having  no  such 
authority,  the  common  master  will  not  be  liable."  "The 
better  ride,  as  we  extract  it  from  the  best  reasoned  cases, 
is  that  for  the  acts  of  the  vice  principal  done  within  the 
scope  of  his  employment,  and  such  as  properly  devolve 
upon  the  master  in  his  general  duty  to  his  servants,  the 
master  is  liable,  while  for  all  such  acts  as  relate  to  the 
common  employment,  and  are  on  a  level  with  the  acts  of 
the  fellow  laborer,  except  such  acts  done  by  the  vice  prin- 
cipal against  the  reasonable  objection  of  the  injured  serv- 
ant, the  master  is  not  responsible.  In  other  words,  the 
test  of  liability  is  the  character  of  the  act,  rather  than  the 
relative  rank  of  the  servants."'  See  Fll  v.  Railroad  Co. 
(N.  I).),  48  N.  W.  222;  (Jreen  J.,  Criwell  v.  Raihrag  Co., 
80  W.  Va.  S14  (ttS.  E.  81);  Core  v.  Railroad  Co.,  88  W. 
Va.  4f)()  (1SS.  E.  o!Hl):  Rodman  v.  Railroad  Co.,  (Mich) 
20  N.  W.  788;  8  Elliott,  K.  K.  §  1819.  This  position  may 
not  be  so  clear;  for,   if  the  conductor   be   vice  principal, 
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then  the  act  is  as  if  done  by  the  master  in  person,  and,  no 
matter  what  the  character  of  that  act, — one  of  mere  op- 
eration or  not, — if  done  by  the  master  in  person,  he  is  lia- 
ble.    So  held  in  Stone  Co.  v.    Kraft,  81  Ohio  St.  289. 

It  is  said  in  argument  that  the  declaration  is  bad  be- 
cause it  does  not  negative  the  idea  that  the  injury  ema- 
nated from  the  act  of  a  fellow  servant.  It  charges  that 
the  cars  were,  "by  the  wrongful  and  negligent  acts  of  the 
defendant  company,  its  agents,  servants,  and  employes, 
wrongfully,  carelessly,  violently,  and  negligently  precipi- 
tated on  and  against  said  infant  plaintihV?  I  do  not  think 
that  the  declaration  need  allege  the  position  of  the  negli- 
gent servant,  or  show  affirmatively  that  he  was  not  a  fel- 
low servant.  In  some  states  such  would  be  required,  but 
in  this  State  it  is  sufficient  to  charge1  generally  the  act  as 
having  been  negligently  done,  without  negativing  the  fel 
low-servantey,  just  as  it  is  settled  in  this  State  that  such 
a  general  charge  of  a  negligent  act  is  sufficient,  without 
negativing  contributory  negligence. 

Contributory  negligence:  This  debars  the  plaintiff 
from  recovering.  He  says  that  he  was  attempting  to  couple 
to  some  cars  standing  on  the  track  a  train  composed  of  an 
engine  and  six  or  seven  loaded  coal  cars,  which  was  being 
backed  up  to  the  standing  cars.  He  says  the  cars  came 
together  without  coupling,  and  did  not  couple,  and  he 
then  waved  the  engineer  down,  and  the  train  separated 
from  the  cars  a  distance  of  six  feet,  and  there  stood,  and 
that  he  went  in  to  couple  the  cars,  and  that  Gilbert,  stand- 
ing on  the  car  of  the  moving  train  above  him,  instead  of 
waiting  for  .Jackson  to  signal  the  train  to  back  again,  him- 
self signaled  it,  and  brought  the  train  too  quickly  back,  and 
caught  his  arm  in  between  the  bumpers,  and  mashed  his 
arm  from  the  wrist  to  the  elbow.  Now,  (iilbert  denies 
having  given  any  signal,  but  says  .Jackson  did  so.  Gilbert 
and  two  other  witnesses  in  their  evidence  substantially 
show  that  Jackson  signaled  the  train  to  back,  and  that  it 
did  not  stop  before  Jackson  received  his  injury.  The  fea- 
ture of  the  case  seem  to  show  that  Jackson  signaled  the 
train,  and  by  carelessness,  or  want  of  that  great  caution 
and  prudence  conforming  to  the  usage  of  brakeinen,  re- 
ceived the  injury.  The  cars  were  on  a  sharp  curve.  He 
went  between  them,  on  the   inside  of  the  curve,  thus  en- 
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dangering  himself  from  being  pinched  by  the  corners  of 
the  cars,  whereas  he  should  have  gone  in,  under  the  prac- 
tice of  brakeman,  on  the  outside  of  the  curve,  and  the 
bumpers  won  hi  there  have  saved  him  from  any  accident, 
if  he  had  not  placed  his  hand  directly  between  the  bump- 
ers, contrary  to  the  rides  of  brakemen  and  the  plainest 
principles  of  self-preservation.  Keing  on  the  inside  of  the 
curve,  to  avoid  being  pinched  at  the  corner  he  would  nat- 
urally press  too  close  to  the  bumpers,  and  the  more  likely 
injure  himself,  while  on  the  other  side  he  could  have  stood 
a  considerable  distance  from  the  bumpers  and  been  safe. 
Hut,  at  any  rate,  why  should  he  have  had  his  whole  fore- 
arm directly  in  front  of  the  bumpers,  when,  as  he  and  all 
others  show,  in  coupling  the  arm  should  be  below  those 
bumhcrs,  simply  taking  hold  of  the  link,  and  directing 
it  so  as  to  enter  the  drawbar  of  the  car.  The  bumpers  are 
made  for  the  very  purpose  of  bumping  against  each  other, 
and  keeping  the  cars  from  coming  closer  together,  and  sav- 
ing the  brakeman.  He  did  a  thing  of  manifest  danger, — 
dispensed  with  the  use  of  the  appliances  prepared  by  the 
employer  to  save  him, — by  placing  his  arm  in  the  very 
place  where  it  would  surely  be  caught,  without  call  for  so 
doing.  At  no  time,  under  no  circumstances,  had  he  the 
right  or  need  to  put  his  arm  there.  A  man  engaged  in 
such  dangerous  work  is  bound  to  use  the  most  astute  cau- 
tion and  care.  He  was  an  experienced  brakeman.  Now, 
let  us  discard  the  idea  that  Jackson  waved  the  train  back, 
and  say  that  (filbert  did  that.  It  may  be  said  that  Jack- 
son was  not  expecting  the  conductor  to  wave  the  train 
back,  but  to  give  the  signal  himself,  and  therefore  did  not 
have  his  arm  in  the  right  place.  He  says  that  when  the 
cars  lirst  came  together  they  would  not  couple.  Then  he 
waved  the  engine  down,  and  went  in  to  make  the  coup- 
ling, the  conductor  standing  on  the  car  above  him,  and  "as 
I  aimed  to  make  the  coupling  he  [the  conductor]  waved 
the  engineer  back:  and  I  saw  him  and  aimed  to  jump 
back,  but  before  I  could  do  so,  the  cars  caught  mev  (using 
his  own  words).  Now,  the  backing  train  was  six  feet  off. 
Jackson  says  he  saw  the  conductor  wave  the  train  back. 
Then  he  had  time  to  get  out,  or  to  properly  place  his  arm 
and  hand  under  the  bumpers,  for  he  and  all  say  that  the 
train  had  seven  loaded  coal  cars  to  back  up  a  very  steep 
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"rude  on  reverse  curves, — the  track  slippery  (having  to 
sand  it),  the  engine  slipping,  and  the  movement  very  slow. 
Jackson  complains  that  the  conductor  waved  the  train 
hack  before  he  was  ready  for  it :  yet  he  says  he  saw  him 
wave;  and  surely  he  could  prepare  or  get  out  while  this 
loaded  train  was  starting  and  going  the  six  feet  in  its  very 
slow,  labored  movement.  All  the  evidence*  shows  that  the 
engine  could  scarcely  back  its  cars  up  that  steep  grade  and 
sharp  curve.  He  had  timely  warning  to  take  his  arm 
away.  It  should  never  have  been  there,  (iilbert  denies 
waving  the  train  back,  and  it  looks  like  Jackson  did,  be- 
cause, if  he  had,  we  would  expect  him,  after  doing  so, 
to  be  in  between  the  cars  to  couple  them;  but,  if  he  had 
not  given  the  signal,  hardly  so.  Say,  however,  that  the 
conductor  did  wave  the  train  back,  and  that  Jackson  did 
not  see  him,  though  he  says  he  did;  it  is  scarcely  possible 
that  with  a  lantern,  Jackson  would  not  see  the  train  start 
its  movement  and  come  back  soon  enough  to  get  out  of  the 
way,  or  prepare  for  it.  So  we  can  say  that  he  did  not  use 
that  care  and  caution  required  in  sucn  dangerous  business. 
Is  it  justice,  between  man  and  man,  to  hold  the  employer 
liable  under  such  circumstances?  Had  it  not  been  for  the 
negligence  of  .Jackson  in  a  place  calling  for  the  most  watch- 
ful prudence,  the  misfortune  would  not  have  happened. 
Reversed  and  new  trial  granted. 

Notk  by   Brannox,  Jt'hOK: 

Ipon  the  important  question  of  fellow  servanty,  I  add  the  fol- 
lowing late  authorities,  taking  the  view  above  taken:  Jh  net r  tV 
C.  v.  Siprn  (Colo.),  47  1'ac.  2S7  (1K1MJ);  ,S7.  Lotus  v.  Xrrdhmn* 
(Ark.)  C.  C.  A.,  M  Fed.  Hep.  107,  full  opinion;  Bishop  NonContr. 
Law,  see.  M7>;  Callan  x.liulL  HH  Cab  oitt  (INMb.  holding  that 
while  a  superintendent  is  a  vice  principal  as  respects  suitable  ap- 
pliances which  it  is  the  duty  of  the  master  to  furnish,  yet  if  em- 
ployes are  to  construct  them  out  of  material  furnished  them, 
"all,  including  superintendent,  are  fellow  servants  irrespective 
of  rank  as  to  any  defect  or  negligence  in  their  construction  or 
adjustment,  and  the  master  not  liable  for  such  defect  or  neg- 
ligence"; Miller  v.  Southern  Pm\  (Ore.),  2(5  Pac.  70.  In  Dec. 
1KJH),  the  circuit  court  of  J'a.  criticised  the  Kqh*  Ca*c  and  held 
the  same  view  which  I  express  above,  that  it  has  be«m  practi- 
cally overruled  by  the  eases  1  cite.  Viwlxtm  v.  L* onttrd 11  Fed. 
Hep.  "kW;  Mi'Uintff  v.  Atlrol,  loo'Mass.  lN.'t,  holding  superintend- 
ent and  workmen  fellow  servants.    The  opinion  in  Colo.  Coal  Co. 
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v.   I,amh  says  that  the  late  cast's  in  supreme  court   overrule  tin* 
Hon*  Cane.    «  Colo.  Court  A  pp.  2.V>. 

I  see  that  in  Xtw/otk  <!'  Wcxtern  Jt.  It.  Co.  v.  Ifoneftins  (de- 
cided Dec.  2,  1897),  the  Virginia  Supreme  Court  has,  in  a  clear 
strong  opinion  by  Caldwell,  J.,  squarely  approved  our  decision 
in  the  above  case.  The  l\  S.  Supreme  Court  (1SSI7)  has  re- 
enunciated  the  same  views  giveu  in  recent  decisions  above  cited. 
Mininy  Co.  v.   Whelan*  USK  V.  S.  80  (18  Sup.  Ct.  40). 

Dkxt,  Jtduk  (iltHHentliiij)  : 

I  am  compelled  to  dissent  in  this  case,  to  be  consistent 
with  the  position  taken  in  tin4  ease  of  Flanmyan  v.  Rail- 
road Co.,  40  W.  Va.  410  (21  S.  K.  1028),  as  follows,  to 
wit  :  "The  doctrine,  as  recognized  and  enforced  in  this 
State,  is  that  it  is  the  personal  and  non-assignable  duty  of 
the  master — First,  to  exercise  reasonable  care  in  providing 
ami  keeping  in  repair  suitable  machinery,  and  all  neces- 
sary appliances,  including  a  safe  place  to  labor;  second,  to 
exercise  a  like  care  to  provide  and  retain  suitable  servants 
for  each  department  of  service;  third,  to  establish,  con- 
form to,  and  enforce  compliance  with  proper  rules  and 
regulations.  These  are  the  superior  duties,  for  the  proper 
performance  of  which  the  master  is  responsible,  whether 
he  entrust  them  to  a  department,  or  any  employe  of  any 
grade,  and  the  neglect  of  which  by  the  agent  or  agency  to 
which  they  are  intrusted  renders  the  master  liable  to  any 
one  injured  by  reason  of  such  negligence,  against  whom 
and  to  whom  contributory  negligence  cannot  be  shown  or 
imputed  from  his  own  act  or  the  act  of  a  fellow  servant, 
whether  it  be  of  commission  or  omission.  Daniel '*  Ad/a V 
v.  Railway  Co.,  M  W.  Va.  H\)7  (.15  S.  E.  1<>2)  ;  Cooper  x. 
Railway  Co.,  24  \V.  Va.  #1 ;  and  other  cases  heretofore 
cited:  also,  Sehroeder  v.  Railway  Co.,  10S  Mo.  %>H  (1SS. 
\Y.  lO<>4);  Foster  v.  Railway  Co.,  115  Mo.  loo  (21  S.  W. 
916).  The  decisions  of  many  jurisdictions  are  not  in  line 
with  our  decisions  on  this  subject.  7  Am.  &  Kng.  Knc. 
Law,  821,  tit.  'Fellow  Servants."  The  rule  of  stare  decisis 
applies  with  impregnable  force  in  this  instance,  and  from 
which  there  is  no  way  of  escape,  even  if  the  court  were  so 
inclined,  unless  by  an  utter  and  reprehensible  disregard  of 
all  precedent. "'  The  majority  of  the  Court,  however,  ap- 
pear  to  have  arrived  at  a  -different  conclusion,  and  have 
determined,  in  disregard   of  its   former  decisions,  to  start 
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on  the  promulgation  of  an  entirely  different  rule,  depend- 
ent on  the  principles  of  fellow  service. 

ruder  the  doctrine  as  heretofore  established  by  this 
Court,  the  liability  of  the  master  was  not  determined  by 
the  rank  or  title  of  the  employe  or  servant,  but  on  the 
duty  that  he  was  called  upon  to  perforin  or  discharge.  If 
such  duty  was  a  non-assignable,  sometimes  called  ''pos- 
itive,v  duty  of  the  master,  the  master  was  liable  for  the 
servant's  negligence,  to  any  person  injured  thereby;  but, 
if  an  assignable  duty,  the  master  was  not  liable.  So  that, 
in  determining  whether  the  servant  was  for  the  time  being 
the  agent  or  vice-principal,  his  rank  was  not  considered ; 
but  the  duty  he  was  in  the  act  of  performing  was  alone  de- 
cisive of  the  question,  although  it  is  generally  recognized 
that  the  duties  of  the  master  an*  more  apt  to  be  imposed 
on  those  of  his  servants  who  hold  superiority  in  rank.  It 
was  improper,  therefore4,  to  hold  that  any  officer  or  em- 
ploye was  at  all  times,  by  reason  of  his  employment  or 
rank,  a  vice  principal.  And  it  is  just  as  improper  to  hold 
that  an  ollicer  or  employe,  by  virtue  of  his  employment,  is 
at  all  times  the  fellow  servant  with  those  with  whom  he 
is  working,  whether  in  a  superior  or  inferior  capacity. 
The  main  question  in  every  case*  of  negligence  was  not 
whether,  generally  speaking,  the  servant  in  fault  was  the 
superior  or  inferior  in  rank  of  the  injured  party,  but 
whether  the  duty  the  negligent  servant  was  called  upon  to 
perforin  was  a  non-assignable  duty  of  the  master,  and  from 
this  duty  alone  his  temporary  position  of  vice  principal  or 
fellow  servant  was  determined.  The  elfect  of  the  present 
opinion  is  to  change  this  law,  and  to  hold  that  a  conductor, 
it  matters  not  what  duty  may  be  imposed  upon  him  by  the 
.master,  as  to  all  the  other  trainmen,  whether  on  his  train 
or  on  other  trains,  is  a  fellow  servant;  in  short,  that  the 
duties  of  all  the  employes  in  the  operating  department  of 
the  road  make  them  fellow  servants,  it  matters  not  the  re- 
lationship they  bear  to  each  other,  nor  that  the  duties  they 
may  be  called  upon  to  discharge  may  be  what  have  been 
heretofore  designated  by  this  Court,  and  even  in  the  opin- 
ion of  JnxiK  Brannon,  to  be  the  non-assignable  duties  of 
the  master.  Among  these  non-assignable  duties  is  the 
duty  to  furnish  a  safe  place  to  work, — that  is,  as  to  train- 
men, a  safe  track,  not  only  in  construction,  but  free  from 
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dangerous  obstructions  of  every  kind, — and  also  to  adopt, 
promulgate,  and  enforce  safe  and  proper  rules  for  the  con- 
duet  of  business,  including  the  government  of  the  ma- 
chinery, and  the  running  of  trains  on  a  railroad  track. 
Air.  Kishop  sums  up  the  the  duties  of  the  master  to  be 
"watchfulness  of  ways  and  appliances/'  In  the  case  of 
Riley  v.  Railway  Co.,  27  W.  Va.  147),  it  is  held:  "When 
a  railroad  company  puts  a  superintendent,  foreman,  or 
other  employe  in  its  place  to  discharge  some  duty  which  it 
owes  to  its  servants  or  employes,  as  to  such  duty  such  su- 
perintendent or  other  employe  is  not  a  co-servant,  but  the 
representative  of  the4  company,  and  as  to  such  duty  the 
company  is  bound  by  the  acts  or  omissions  of  such  middle- 
man, the  same  as  though  the  acts  had  been  done  or  omitted 
by  the  company  itself/'  This  is  the  doctrine  of  vice  prin- 
cipal, as  settled  in  this  State,  iirst  announced  in  the  case 
of  Cooper  v.  Hallway  Co.*  24  \V.  Va.  87,  and  followed  in 
Madden  v.  Railway  Co.***  W.  Va.  810;  Crlswell  v.  Hall- 
way Co.,  WW.  Va'.  798  (8  S.  E.  81);  DanleV*  Adofrs. 
Railway  Co.,  8(5  \V.  Va.  8»7  (15  S.  E.  182) ;  Core  v.  Hall- 
/vWr^SSW,  Va.  747(18  S.  E.  mi) ;  Ifaneyw  Hall- 
way Co.,  88  W.  Va.  570  (18  S.  E.  748);  FIaiuie</an  v. 
Railroad  Co.,  40  W.  Va.  440  (21  S.  E.  1028),— all  of'which 
cases  are  overruled  by  the  present  case,  in  its  effect, 
although  the  language  is  not  made  to  so  express. 

In  the  case  of  Hall. road  Co.  v.  Peterxoa,  182  V.  S.  85,-j 
(1(5  Sup.  Ct.  848),  Mr.  Justice  Peekhain  says  :  "If,  instead 
of  personally  performing  these  obligations,  the  master  en- 
gages another  to  do  them  for  him,  he  is  liable  for  the 
neglect  of  that  other,  which  in  such  case  is  not  the  neglect 
of  a  fellow  servant,  no  matter  what  his  position  as  to  other 
matters,  but  is  the  neglect  of  the  master  to  do  those 
things  which  it  is  the  duty  of  the  master  to  perform,  as 
such/''  This  language  is  in  perfect  harmony  with  former 
decisions  of  this  Tourt  cited  above,  and  to  which  the  Su- 
preme Court  of  the  Tinted  States  continues  to  adhere. 
McKiiiney,  Fel.  Serv.  104,  states  the  general  rule  to  be 
that  the  master's  duty  to  his  employes  is  fully  performed 
when  he  establishes  and  promulgates  proper  rules  and  reg- 
ulations. With  the  carrying  out  and  enforcement  of  such 
rules  and  regulations  he  has  nothing  to  do.  After  the 
master   lias  completed,  furnished,  and  equipped  the  road, 
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and  adopted  rules  and  regulations,  his  duty  towards  his 
employes  is  at  an  end.  If  they  disregard  the  rules,  and 
operate  the  road  at  liberty,  and  thereby  render  the  em- 
ploy inent  extra-hazardous  and  dangerous,  the  master  is 
not  liable  to  his  servants  injured  thereby.  Such  is  the 
conclusion  of  the  opinion  in  this  case,  but  such  is  not  the 
law  of  this  State,  as  heretofore  settled  by  the  decisions  of 
this  Court.  They  hold  that,  if  a  master  engages  in  the 
qua*!  public  operation  of  running  a  railroad,  it  is  a  duty 
incumbent  upon  him,  both  to  the  public  and  individuals, 
not  only  to  adopt  and  promulgate  proper  rules,  regulations, 
and  schedules  for  the  separate  divisions  of  his  business, 
called  "trains,"  but  also  to  keep  a  watchful  and  superin- 
tending eye  over  his  whole  road,  to  see  that  these  rules, 
regulations,  and  schedules  are  faithfully  adhered  to  and 
carried  out,  and  if,  for  any  unforseen  cause,  they  are  in- 
terrupted, hindered,  or  rendered  impracticable,  to  substi- 
tute necessary  special  arrangements  in  lieu  thereof.  And 
as  the  master  cannot  be  omnipresent,  or,  being  a  mere 
fiction  of  law,  known  as  a  "corporation, v  cannot  be  pres- 
ent at  all,  such  duties  must  be  performed  by  persons  ex- 
pressly delegated  for  the  service,  commonly  known  as 
"vice  principals."  So  that  it  may,  and  often  does,  happen 
that  each  and  every  employe  of  a  railroad  may  be  called 
upon  to  (ill  the  important  position  of  a  vice  principal.  For 
instance,  when  a  train  starts  from  one  end  of  the  road  the 
track  may  be  dangerously  obstructed,  in  a  manner  not 
known  to  the  trainmen,  by  numerous  other  trains  run- 
ning on  or  out  of  time,  or  by  washouts,  slips,  bowlders,  or 
otherwise:  and  it  is  the  duty  of  the  master,  who  is  re- 
quired to  vigilantly  guard  the  track,  to  notify  the  train- 
men of  these  various  obstructions,  which  duty  he  may  im- 
pose on  a  conductor,  brakeman,  watchman,  or  other  em- 
ploye, and,  if  such  employe  fails  to  give  tin*  required  notice 
or  warning,  his  failure  is  imputed  to  the  master.  The  hold- 
ing of  other  courts  is  that  all  the  master  is  required  to  do 
is  to  furnish  competent  servants  to  watch  the  road  and 
give  warning  of  obstructions,  and  for  their  negligence  he 
is  not  liable.  Rut  this  Court  has  heretofore  held  that  these 
are  positive1  duties  of  the  master,  which  he  cannot  dele- 
gate in  such  manner  as  to  escape  liability.  If  we  are  to 
be  guided    by   precedent,  and    follow    the    beaten    track 
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marked  out  l>y  our  predecessors,  it  becomes  equally  erron- 
eous to  hold  that  a  conductor,  as  such,  is  a  fellow  servant 
of  the  other  trainmen,  as  to  hold  that  he  is  a  vice  principal, 
without  regard  to  the  duty  he  is  discharging.  The  decision 
in  the  present  case  abandons  the  old  road,  and,  flying  off 
at  a  tangent,  undertakes  to  follow  a  path  pointed  out  by 
certain  text  writers  as  the  main  highway  pursued  by  the 
courts  of  other  states  whose  doctrines  are  less  settled  than 
our  own,  and  greatly  limits  in  extent  the  non-assignable 
or  positive  duties  of  the  master,  even  tending  towards  their 
entire  abrogation,  and  which  will  be  the  natural  sequence 
if  the  course  evidently  indicated  is  pursued,  when  it  will 
be  finally  determined  that  all  servants  of  a  common 
master,  without  regard  to  rank,  authority,  or  duty,  are 
fellow  servants,  and  thus  wholly  relieve  the  master  from 
liability  to  them  on  account  of  the  negligence  of  each 
other.  It  is  better  to  have  the  law  settled,  even  though  it 
operate  harshly,  than  to  have  a  state  of  confusion  produced 
by  a  continual  abandonment  of  former  maturely  consid- 
ered principles.  1  concur  in  the  conclusion,  but  not  in  the 
principles  stated  contrary  to  the  former  decisions  of  this 
Court. 

Reversed. 


CHARLESTON. 

Morrison  c   Waguy  et  a  J. 
Submitted  January  2$),  1897—  Decided  April  21,  1897. 

Vkndor  and  Vkndkk — Option — Kt'H<-ix*ion  of  Contract. 

Where  a  person  holding  a  limited  optional  contract  for  the 
sale  of  a  tract  of  land  is  prevented  from  making  sale  thereof 
by  reason  of  a  cloud  on  the  title,  or  a  deficiency  in  quantity, 
not  known  or  taken  into  consideration  at  the  time  of  the  exe- 
cution thereof,  such  person  is  entitled  to  a  rescission  of  such 
contract,     (p.  4(H).) 

Makkktaulk  Titlk. 

A  marketable  title  is  one  that  is  free  from  reasonable  ob- 
jection to  a  reasonable  purchaser,     (p.  411.) 
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3.  Cloto  ox  Titlk— Atlvcrne  Claim — Rtconhd  Title. 

If  there  is  an  adverse  claim  to  a  tract  of  land,  or  a  consid- 
erable part  thereof,  evidenced  by  recorded  title  papers,  with 
possession  thereunder  in  dispute  or  doubtful,  such  adverse 
claim  is  sufficient  to  throw  a  cloud  on  the  title,  and  render 
the  same  unmarketable  until  such  title  papers  are  canceled, 
(p.  409.) 

4.  StlT  to  ('axckl  Octiox — Pfti'ticM — Qtttftinf/    Tith  . 

A  person  holding  such  adverse  title  is  not  a  necessary  party 
to  a  suit  instituted  to  cancel  a  lapsed  optional  contract  for  the 
sale  of  such  land  for  the  purpose  of  preventing  the  recovery 
of  the  consideration  on  the  grounds  of  the  failure  thereof,  as 
it  is  not  necessary  to,  nor  can  the  disputed  question  of  title 
be  settled  in  such  suit,  as  the  plaintiff  is  no  longer  interested 
therein,  except  in  so  far  as  it  rendered  the  title  bargained  for 
by  him  unmarketable,     (p.  408.) 

Appeal  from  Circuit  Court,  Braxton  county. 
Bill  by  J.   W.  Morrison  against   Homy  Waggy  and  an- 
other.    From  a  decree  for  plaintiff,  defendants  appeal. 

Affirmed. 

Linn  «fc  Byuxk,  for  appellants. 

Dilix  A:  Hall,  for  appellee. 

Dknt,  Jitpok  : 

Henry  Waggy  and  F.  J.  Baxter  appeal  from  a  decree  of 
the  Circuit  Court  of  Braxton  county  in  a  chancery  cause 
therein  pending  wherein  they  were  defendants  and  J.  W. 
Morrison  was  plaintiff.  The  plaintiff,  in  his  bill,  alleged  : 
"That  on  the  8th  day  of  February,  1888,  he  entered  into  a 
contract  with  defendant  Henry  Waggy,  by  which  he  con- 
ditionally purchased  a  one  undivided  moiety  of  nine  hun- 
dred acres  of  land  situated  in  the  county  of  Clay,  on  the 
north  side  of  and  adjacent  to  Elk  river,  and  known  as  the 
Mack  Bend  Land,'  and  the  defendant  agreed  to  convey  the 
same  to  him  by  deed  of  general  warranty.  Said  contract 
is  in  the  words  and  figures  following,  to  wit:  This  deed, 
made  this  8th  day  of  February,  1888,  between  Henry 
Waggy,  of  the  first  part,  aiid  J.  W.  Morrison,  Jr.,  of  the 
second  part,  all  of  the  county  of  Braxton  and  State  of  West 
Virginia,  witnessoth  :  That  in  consideration  of  three  thou- 
sand dollars,  to  be  paid  as  hereinafter  specified,  the  party 
of  the  first  part  do  grant,  bargain,  and  sell  unto  the  party 
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of  the  second  part  the  one  undivided  moiety  of  900  acres 
of  land,  situate  in  the  county  of  Clay,  on  the  north  side 
and  adjacent  to  Elk  river,  and  known  as  the  uJack  Bend 
Land,"  the  said  land  to  be  surveyed  and  plat  made  of 
same  at  the  cost  and  expense  of  the  party  of  the  first  part; 
and  this  sale  is  by  the  acre  at  the  price  of  $6.60$  per  acre; 
said  survey  and  plat  to  be  made  on  or  before  the  1st  day  of 
May,  1888.  The  above  contract  is  subject  to  the  following 
conditions;  that  is  to  say :  The  party  of  the  second  part 
agrees,  and  by  these  presents  binds  himself,  to  pay  to  the 
party  of  the  first  part  six  per  cent,  interest,  'to  be  paid  an- 
nually, on  the  said  $#,1)00.00  aforesaid,  for  live  years,  and 
at  the  expiration  of  the  live  years  from  this  date,  if  the 
said  principal  aforesaid  is  not  paid,  then,  in  that  event,  the 
said  land  is  to  revert  back  to  the  party  of  the  first  part; 
but  that  the  said  party  of  the  second  part  has  the  privilege 
at  any  time  to  pay  off  and  discharge  the  said  principal, 
thereby  giving  to  him  an  absolute  title  to  said  land.  The 
said  party  of  the  second  part  is  to  pay  the  taxes  on  said 
land  during  said  option,  signed  in  duplicate.  Henry 
Waggy.  J.  W.  Morrison,  Jr.'"  That  his  object  was  to 
make  a  sale  of  the  land  for  the  coal  and  timber  thereon. 
That  it  afterwards  turned  out  that  there  was  a  considera- 
ble deficiency  in  said  land,  and  that  an  additional  two 
hundred  acres  thereof  had  been  patented  to  C.  C.  Camp- 
bell, and  was  now  owned  by  and  in  possession  of  Claiborne 
Picrson  ;  which  facts  produced  such  a  cloud  on  the  title 
that  he  was  unable  to  make  a  sale  thereof  during  the  life 
of  his  contract.  "That  he  notified  said  Waggy  of  said  Pier- 
soirs  claim  to  said  land,  and  told  him  that  if  he  would  free 
the  land  of  said  claim  he  would  pay  him  the  money  stipu- 
lated for  in  said  contract;  but  Waggy  failed  to  do  so,"  but 
after  the  expiration  of  the  contract,  instituted  an  action  of 
axxitmpxit  to  recover  the  annual  payments  of  interest  and 
the  taxes  during  the  iivi'  years  the  contract  was  to  run. 
And  he  prays  that  the  suit  at  law  be  .enjoined,  and  that 
the  contract  be  canceled.  Waggy  demurred  to  the  bill, 
and  required  that  Claiborne  Pierson  and  Felix  J.  Baxter 
be  made  parties,  which  was  accordingly  done.  Waggy 
answered,  admitting  that  there  was  only  eight  hundred  and 
thirty-four  acres  in  the  two  tracts  of  land  a  moiety  of 
which   he  sold  to   the  plaintiff,   but  he  insisted  that  the 
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Pierson  claim  only  covered  one  hundred  and  twenty-seven 
acres  thereof,  and  denied  that  Pierson  had  adverse  posses- 
sion thereof,  or  that  his  title  was  a  cloud  on  the  land  in 
controversy.  And  he  "'further  says  that  plaintiff  never 
made  any  objection  to  the  title  of  respondent  to  the  Jack 
Bend  land,  or  notified  him  of  Piersoifs  claim  to  any  part 
thereof,  until  the  very  day  or  the  day  after  said  contract  be- 
tween plaintiff  and  respondent  expired,  when,  of  course, 
it  was  too  late  for  respondent  to  take  any  steps  to  satisfy 
plaintiff  of  the  fallacy  of  Piersoifs  claim,  if  any  he  as- 
serted thereto/'  He  also  denies  that  plaintiff  was  pre- 
vented from  making- a  sale  thereof  by  reason  of  any  cloud 
thereon,  or  that  he  was  to  make  him  a  general  warranty 
deed  for  the  land,  but  insists  that  lie  was  to  convey  him 
such  title  as  lie  had  without  warranty.  Pierson  also  filed 
his  answer,  setting  up -his  title  to  two  hundred  acres  of  the 
land,  and  claiming  the  same  to  be  indefeasible.  Many 
depositions  were  taken  in  the  case,  and  the  court,  on  hear- 
ing, canceled  the  contract,  and  perpetuated  the  injunction. 
The  appellants  insist  that  the  court  erred  in  not  deciding 
the  Pierson  title*  invalid,  and  in  not  dissoving  the  injunc- 
tion. 

It  is  proper  to  first  say  that  both  Pierson  and  Baxter 
were  improperly  made  parties  to  the  suit,  as  they  were  in 
no  wise  interested  in  the  litigation,  as  it  made  no  differ- 
ence to  them  whether  the  court  canceled  the  contract,  or 
dismissed  the  bill  for  want  of  equity.  This  was  not  a  suit 
for  specific  performance,  but  to  cancel  a  contract  which 
was  /)///r'///,v  officio  for  failure  of  consideration  to  prevent 
it  being  used  unconscionably  in  a  court  of  law  to  the  peril 
of  the  rights  of  an  innocent  party  thereto.  21  Am.  iV 
Kng.  Kne.  Law,  48.  Such  jurisdiction  reposes  in  a  court 
of  equity,  although  defense  might  be  made  at  law.  Code, 
c.  12(5,  s.  (5;  Knott  v.  ScoihoiuIh,  25  W.  Va.  1M) ;  Hi  an  v. 
Vichcrs*  27  \V.  Ya.  43tt.  The  mere  fact  that  the  court 
makes  unnecessary  parties  to  the  suit  does  not  authorize  a 
decree  between  the  defendants  in  which  the  plaintiff  is  in 
no  wise  interested.  If  this  was  a  suit  on  this  same  con- 
tract for  specific  performance,  a  different  rule  might  pre- 
vail; but,  tin*  contract  being  dead,  the  plaintiff  could 
neither  ask  nor  be  required  to  take  the  land  the  title  to 
which  is  in  controversy.     Nor  could  the  court  try  an  eject- 
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ment  suit  between  the  defendants.  The  demurrer  to  the 
amended  bill  by  Pierson  should  have  been  sustained.  The 
evidence  of  Waggy  shows  that  in  the  month  of  February, 
181)8, — some  time  before  the  contract  expired, — both  by 
letter  and  interview,  the  plaintiff  informed  him  that  if  he 
would  clear  up  the  title  he  would  pay  him  the  stipulated 
price  for  the  land;  thus  positively  contradicting  the  alle- 
gation of  his  answer  to  the.  contrary.  It  also  appears  from 
the  evidence  that,  if  there  had  been  nine  hundred  acres  of 
the  land,  and  the  title  had  been  unclouded,  the  plaintiff 
was  in  a  fair  way  to  and  might  have  accomplished  a  sale. 
The  patent  to  (\  (\  Pierson  and  the  deeds  to  Pierson  were 
intended  to  cover  two  hundred  acres  of  this  same  Shamb- 
lin  land,  and  to  that  extent  created  a  cloud  on  the  title 
thereof,  and  must  necessarily,  appearing  on  the  records, 
interfere  with  a  fair  sale.  The  question  of  possession  is, 
indeed,  left  in  grave  doubt,  but  this  very  fact  is  sufficient 
to  prevent  a  sale,  as  few  persons  care  to  purchase  a  law 
suit  unless  at  least  a  reasonable  discount  or  sacrifice. 
To  increase  this  doubt,  there  is  evidence  tending  to  show 
that  the  original  claimant,  Shamblin,  abandoned  all  his 
rights  in  the  two  hundred  acres  covered  by  the  junior  pat- 
ent, and  acquired  under  such  patent,  and  admitted  the 
possession  of  the  patentee  thereunder.  The  circuit  court 
did  right,  therefore,  not  to  attempt  to  decide  the  question 
of  title  between  the  defendants,  if  for  no  other  reason  be- 
cause the  defendants  Waggy  and  Baxter  failed  to  show 
such  actual  possession  as  would  authorize  a  court  of  equity 
to  annul  the  title  papers  of  Pierson  as  clouds  upon  their 
title.      Chr'iHthiH  v.    JWr,  41    W.  Va.  754  (24  S.  E.  »!)()). 

There  is  still  a  further  reason  why  this  contract  should 
be  canceled.  Tontracts,  to  be  binding,  must  be  mutual. 
If  there  is  a  serious  difference  or  misunderstanding  owing 
to  the  abstruse  or  equivocal  wording  of  the  contract,  evi- 
dently showing  that  the  minds  of  the  parties  thereto  never 
met,  then  there  never  has  been  a  contract,  and  equity  will 
relieve  the  innocent  party  from  a  writing  by  which  he  has 
been  deceived. 

The  plaintiff  insists  that  he  was  entitled  to  a  deed  for 
the  land,  with  covenants  of  general  warranty,  and  he  in- 
troduces evidence  to  show  that  the  words  ''absolute  title?' 
used  in  the  contract  were  so  understood  by  the  parties  at 
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the  time  of  the / making  thereof;  while  the  defendant 
Waggy  insists  that  he  was  to  convey  such  title  as  he  had 
without  any  covenants  of  warranty.  If  the  defendant's 
contention  be  true,  and  the  plaintiff  was  deceived  thereby, 
the  whole  contract  evinces  a  deep-laid  scheme  on  the  part 
of  the  defendant  to  obtain  a  large  sum  of  money  without 
consideration:  for  he  bargains  to  him  a  tract  of  four  hun- 
dred and  iifty  acres  of  land  for  the  full  and  adequate  con- 
sideration of  three  thousand  dollars,  granting  the  title  to 
be  indefeasible,  and,  if  he  decided  not  to  take  the  land,  to 
pay  at  the  end  of  live  years  interest  and  taxes,  aggregating, 
according  to  defendant's  claim,  about  one  thousand  five 
hundred  dollars, — half  of  the  speculative  value  of  the 
land, — for  the  mere  privilege  of  representing  an  unsalable 
title.  The  object  of  the  plaintiff  was  to  sell,  and  not  to 
purchase,  himself;  and,  if  he  was  deceived  into  accepting 
something  that  was  unmarketable,  equity  will  relieve  him 
as  against  the  attempted  perpetration  of  fraud.  Defend- 
ant, by  denying  a  sale  with  warranty,  stands  self-convicted. 
The  sale  was  evidently  by  the  acre,  and  ytxt  on  assurance 
that  there  were  four  hundred  and  fifty  acres,  for  the  total 
sum  agreed  upon  was  three  thousand  dollars,  on  which 
plaintiff  was  to  pay  interest,  which  was  the  full  consider- 
ation for  that  number  of  acres  at  the  price  agreed  upon. 
Yet  the  defendant  admits  a  considerable  deficiency  with- 
out regard  to  the  Pierson  claim  :  a  deficiency  so  large  that 
it  could  not  have  been  taken  into  consideration  in  fixing 
the  sum  of  three  thousand  dollars.  Pratt  v.  Iiotrm<tn%  Xi 
W.  Va.  715(17  S.  E.  210) ;  Antlcrxon  v.  S,uphi\  21  \V.  Va. 
«82;  CriHlip  v.  ('«,',<<  11)  W.  Va.  441.  In  case  of  a  de- 
ficiency of  this  character,  the  purchaser  has  the  right  to 
ask  for  a  rescission  of  the  contract. 

The  cases  referred  to  by  appellants'  counsel,  including 
Bowman  v.  I)»lhuj%  3D  W.  Va.  (II!)  (20  S.  K.  oo7)  :  Ihar- 
i>er\\  Mor</<tn,m\\.  Va.  #K  (IS.  K.  40ft) :  Kinport*  v. 
Hawxnn,  29  W.  Va.  1N7  (2  S.  K.  So):  and  Smith  v.  /V- 
sonx,  8«  \V.  Va.  (544  (11  S.  K.  (>N),— are  not  in  point,  from 
the  fact  that  in  all  these  cases  there  was  an  actual 
sale  of  land,  and  not  a  mere  optional  contract.  In  th" 
former  case  the  purchaser  buys  for  himself,  while  in  the 
latter  the  optional  purchaser  only  contracts  for  the  par- 
pose  of  re-sale,  and  hence  any  defect   in  title  or  quantity 
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which  prevents  a  sale  destroys  the  consideration  for  the 
contract  unless  such  defects  were  had  in  view  at  the  tin*e 
of  the  making  thereof.  Radev  v.  Xeal,  ltt  W.  Va.  878. 
If  the  parties  can  not  he  placed  in  statu  quo,  it  is  the  fault 
of  the  appellant  Waggy,  by  reason  of  his  title  being  de- 
fective both  as  to  quantity  and  quality;  and,  while  he  ap- 
parently loses  the  rent  of  this  wild  land,  and  is  compelled 
to  pay  the  taxes  thereon,  plaintiff  loses  his  time  and  labor 
in  attempting  to  make  sale  of  an  unmarketable  subject, 
and  his  prospective  prolits  had  such  sale  been  consummated. 
It  is  true,  he  became  aware  of  the  cloud  on  the  title, 
and  still  continued  to  try  to  make  a  sale;  but  when  he 
found  he  could  proceed  no  further  he  notified  the  appellant 
Waggy  of  the  fact,  and  of  his  readiness  to  pay  the  price 
agreed,  provided  the  title  was  made  good.  The  appellant, 
however,  made  no  offer  to  do  so  either  by  way  of  warranty, 
retention  of  purchase  money,  or  indemnity,  but  permitted 
the  contract  to  lapse,  and  then  instituted  his  suit  at  law. 
In  22  Am.  &  Eng.  Enc.  Law,  948,  under  the  head  of  "Spe- 
cific Performance,"  the  law  is  stated:  uThe  vendor  must 
be  ready  and  able  to  convey  a  marketable  title — which 
has  been  defined  to  be  'a  title  that  is  free  from  reasonable 
doubt' — to  all  the  land  which  he  has  bound  himself  to  sell. 
He  must  be  ready  to  convey  all  he  has  agreed  to  convey." 
Before  the  purchaser  can  successfully  resist  performance 
on  his  part  on  the  ground  of  defect  of  title,  there  must  be 
at  least  a  reasonable  doubt  of  the  vendor's  title, — such  as 
affects  its  value,  ami  interferes  with  its  sale  to  a  reason- 
able purchaser,  rendering  it  unmarketable.  There  can  be 
no  doubt  but  such  was  the  case  as  to  the  Waggy  title,  both 
as  to  quantity  and  quality,  and  the  circuit  court  did  not 
err  in  canceling  the  contract  and  perpetuating  the  injunc- 
tion.    The  decree  is  affirmed. 

Affirmed, 
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Pifkr  r.  Brown. 
Submitred  January  2H,  1N<J7— Decided  April  21,  1807. 

1.  Parol  IjH'KXSK — f)r<tiuat/e — ItertKuthilitij  of  Limine. 

,4  A  parol  license  from  one  lot  owner  in  a  town  to  another  to 
pass  a  tile  drain  under  the  former's  lot  for  the  purpose  of 
draining  the  lot  of  the  hitter  is  revocable  at  the  pleasure  of 

such  licensor,     (p.  427.) 

\ 

2.  KASKM  KXT-/V  f(f—/)i'((hifl(/f  . 

To  entitle  a  party  wishing-  to  drain  his  lot  under  the  sur- 
face of  his  neighbor's  lot  by  a  right  not  subject  to  revocation 
at  the  will  of  such  neighbor,  the  privilege  of  so  doing  must  be 
acquired  by  deed.     (p.  427.) 

8 .     K  A  s  K  m  K  X  T— 1)<  <  d—  I)r  a  inn  (/p. 
\,    The  right  of  drainage  through  the  lands  of  another  is  an 
easement     requiring  for  its  enjoyment  an    interest    in  such 
lands  which  cannot  be  conferred  except  by  {Uhh\  or  convey- 
ance in  writing,     (p.  42fi.) 

Appeal  from  Circuit  Court,  Upshur  county. 
Bill  by  F.  C.   PitVr  against  Margaret  X.  Brown.     Decree 
for  plaintiff,  and  defendant  appeals. 

It  everted. 

Samkel  V.    Woods,  for  appellant. 

U.  (1.   Yorxu,  for  appellee. 

English,  Prksidknt: 

This  was  a  suit  in  equity  instituted  in  the  Circuit  Court 
of  rpslmr  county  by  K.  C.  Pifer  against  Margaret  X. 
Brown.  The  plaintiff  in  his  bill  alleged  that  he  was  the 
owner  of  a  lot  of  land  in  the  town  of  Buckhannon,  in 
said  county  (describing  it,  and  exhibiting  a  copy  of  the 
deed  from  John  I).  Martin  and  wife  to  himself,  dated  the 
M  December,  1SS-I),  and  further  says  that  in  tin*  month  of 
October,  1894,  after  a  destructive  fire  in  said  town,  the 
frame  building  owned  by  him,  in  which  he  carried  on 
business  as  a  druggist,  was  completely  destroyed;  that  he 
at  once  sot  to  work  to  erect  an  expensive  brick  building  on 
said  lot,  and  had  made  excavations  for  a  ground  room  or 
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cellar   extending  several   feet   below    the  surface   of   the 

earth,  and  constructed   around  it  a   stone  wall, feet 

thick,  for  a  foundation  to  the  main  structure,  and  as  a  part 
of  said  underground  room;  that  said  wall  and  foundation 
is  of  solid  stone  masonry,  and  built  at  very  great  expense: 
that  in  order  to  make  said  lower  ground  room  useful,  and 
to  maintain  good  sanitary  conditions  about  said  building, 
it  was  and  is  necessary  to  keep  said  room  or  cellar  well 
drained,  and  to  this  end  plaintiff  constructed  a  ditch  from 
said  room  or  cellar,  by  the  most  natural  and  practical 
course  of  drainage,  through  the  lands  or  lots  of  adjoining 
owners  to  the  nearest  running  stream  or  brook  leading  to 
Fink's  run,  and  thence  to  the  river:  that  plaintiff  lirst  ob- 
tained permission  from  all  of  such  owners  before  proceed- 
ing to  construct  said  underground  sewerage:  that  among 
the  lots  through  which  said  underground  sewerage  was 
constructed  was  a  lot  owned  by  the  defendant,  which  was 
conveyed  to  her  by  Tom  (J.  Brady  and  wife  by  deed  dated 
the  3d  day  of  May,  188(5,  a  copy  of  which  deed  is  also  ex- 
hibited. The  plaintiff  further  alleges  that,  before  doing 
any  work  on  said  sewerage,  he  went  to  Dr.  K.  L.  Brown, 
the  husband  of  the  defendant,  who,  acting  for  the  defend- 
ant, agreed  with  plaintiff,  and  gave  him  permission  to  con- 
struct said  sewerage  through  the  lot  of  defendant  upon 
condition  that  he  (the  said  Brown)  and  the  defendant 
should  be  allowed  to  tap  said  sewerage,  if  at  any  time  said 
defendant  desired  to  do  so,  to  drain  her  own  property,  to 
which  plaintiff  assented:  that  while  plaintiff  was  con- 
structing said  sewerage1,  but  before  any  work  had  been 
done  upon  the  property  of  the  defendant,  plaintiff  went 
to  the  defendant,  and  said  to  her  that  he  hoped  she  would 
not  think  he  was  taking  too  much  liberty  with  her  prop- 
erty;  that  he  had  had  an  understanding  and  agreement 
with  her  husband.  Dr.  R.  L  Brown,  about  constructing  an 
underground  sewerage  througk  her  lot,  and  defendant  re- 
plied to  plaintiff  that  it  was  all  right,  to  go  ahead  with  his 
work,  which  plaintiff  did  :  that  plaintiff  dug  a  ditch  through 
the  garden  part  of  defendant's  lot,  as  well  as  through  the 
lots  of  the  other  property  owners,  leading  from  the  lower 
room  or  cellar  of  his  said  lot,  for  the*  purpose  of  draining 
it,  about  four  feet  deep,  and  placed  therein  well-jointed 
earthen  tiling,  six  inches  in  diameter,  the  whole  distance 
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of  said  ditch,  and,  after  so  planting  said  tiling,  plaintiff 
filled  in  the  dirt  on  said  tiling,  completely  covering  the 
same  and  completely  tilling  said  ditch;  that  said  drain  or 
sewerage  was  constructed  at  great  expense  to  plaintiff; 
that  it  extends  through  the  property  of  the  defendant  for 
the  distance  of  about  fifty  feet;  that  defendant  lives  on 
said  lot,  and  was  living  on  the  same  when  plaintiff  was 
having  said  ditch  dug  and  said  tiling  put  down,  and  saw 
said  work  being  done,  and  permitted  and  agreed  to  the 
same;  that  plaintiff,  as  part  of  the  consideration,  put  in  a 
six-inch  tiling  to  drain  the  property  of  defendant,  if  at 
any  time  she  desired  to  tap  the  same,  at  an  additional  cost 
to  him,  when  a  two-inch  tiling  would  have  fully  answered 
his  purpose;  that  it  is  absolutely  necessary  to  the  use  of 
plaintiff's  property  that  said  underground  sewerage  and 
drainage  be  constructed,  and  that  it  is  very  essential  to 
the  health  of  the  town  that  it  be  drained;  that  said  ditch 
does  not  in  any  way  interfere  with  the  use  of  defendant's 
property,  and  in  fact  benefits  it,  by  serving  as  drainage  of 
the  surface  water  which  collects  on  said  lot  of  defendant, 
which  is  low,  and  needs  draining,  especially  at  the  point 
through  which  plaintiff  constructed  said  ditch  or  drain. 
Plaintiff  further  says  that  said  drainage  or  ditch  was  con- 
structed, tiling  laid,  and  completed,  in  the  first  part  of  last 
January;  that  the  same  was  in  use  from  that  time  until 
the  1st  of  March  of  this  year,  when  the  defendant  dug 
down  ijito  said  ditch  where  it  was  constructed  through  her 
property,  or  caused  it  to  be  done,  as  plaintiff  is  informed, 
and  took  out,  or  caused  to  be  taken,  two  whole  joints  of 
the  tiling  which  had  been  planted  therein  for  the  purpose 
aforesaid  by  the  plaintiff,  destroying  the  connection,  and 
obstructing  the  drainage  of  plaintiffs  property,  and  ren- 
dering useless  to  plaintiff  said  underground  sewerage, 
which  plaintiff  had  constructed  at  great  expense.  Plaintiff' 
further  says  that  he  suffers  an  irreparable  injury  and  dam- 
age* to  his  property  by  reason  of  said  obstruction;  that 
said  ditch  or  drain  was  constructed  with  assent  of  the  de- 
fendant; that  said  assent  was  given  in  consideration  of 
the  advantages  said  ditch  or  drain  would  be  to  defendant's 
property  in  draining  it,  and  for  the  further  consideration 
of  the  privilege  extended  to  defendant  of  tapping  said 
ditch  or  drain  when   she  desired  to  drain  the  water  from 
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her  resilience  or  otherwise,  and  for  other  considerations; 
and  that  said  right  was  accepted  upon  the  assent  of  the 
defendant,  and  the  said  drainage  or  ditch  constructed  and 
used,  and  said  expenditures  made,  upon  that  assent.  The 
plaintiff  therefore  prayed  that  an  injunction  he  granted 
him,  restraining  and  enjoining  the  defendant  from  further 
obstructing  and  disturbing  said  ditch  or  drainage,  and  re- 
quiring said  defendant  to  restore  and  repair  said  ditch  or 
drainage  so  obstructed  and  disturbed  by  her,  and  from  in 
any  way  interfering  with  plaintiff's  rights  in  said  ditch  or 
drain.  On  the  11th  day  of  march,  1895,  an  injunction 
was  awarded  as  prayed  for,  to  take  effect  when  the  plain- 
tiff, or  some  one  for  him,  should  execute  bonds  therein  re- 
quired, in  the  penalty  of  three  hundred  dollars,  which 
order  was  complied  with.  The  defendant  demurred  to 
the  plaintiff's  bill,  claiming  that  it  was  not  sufficient  in 
law  :  First,  because  the  bill  does  not  show  upon  its  face 
that  there  was  some  note  or  memorandum  in  writing, 
signed  by  the  party  to  be  charged  therein*,  or  his  agent, 
giving  the  plaintiff  the  easement  or  right  claimed  in  his 
bill;  second,  because  the  bill  does  not  clearly  and  specific- 
ally set  forth  the  grounds  for  the  alleged  irreparable  in- 
jury to  the  plaintiff,  so  that  the  court  may  pass  upon  the 
facts  thus  alleged  as  a  matter  of  law.  The  defendant 
Margaret  N.  Brown  filed  her  separate  answer,  putting  in 
issue  the  material  allegations  of  the  plaintiff's  bill.  Sev- 
eral depositions  were  taken  by  the  plaintiff  and  defend- 
ant, and  on  February  25,  1890,  the  cause  was  finally  heard, 
and  it  was  decreed  that  said  demurrer  of  defendant 
be  overruled;  and  the  court  being  of  opinion  that  the 
cause  was  for  the  plaintiff,  and  that  he  was  entitled  to  the 
relief  prayed  for  in  the  bill,  perpetuated  said  injunction, 
and  perpetually  restrained  and  enjoined  the  defendant, 
Margaret  N.  Brown,  from  disturbing  or  obstructing  the 
drain  in  this  cause  mentioned,  and  from  this  decree  the 
said  Margaret  N.  .Brown  obtained  this  appeal. 

The  first  error  assigned  and  relied  upon  was  claimed  to 
be  in  perpetuating  the  injunction  awarded  to  the  plaintiff; 
the  second  error  was  claimed  to  be  in  overruling  the  de- 
murrer of  the  defendant  to  the  bill;  and  the  third,  in  de- 
nying the  defendant  affirmative  relief  prayed  for  in  her 
answer.     The  first  two  assignments  of  error  are  so  inti- 
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mately  connected,  l)otIi  being  dependent  upon  questions  of 
law  and  fact  suggested  l\v  the  ]>leadings  in  the  cause,  that 
we  may  consider  them  together,  and  in  the  lirst  case  we 
may  consider  what  is  shown  by  the  weight  of  testimony  to 
have  been  the  true  state  of  facts  in  regard  to  the  consent 
or  permission  given  to  the  appellee  by  the  appellant,  Mar- 
garet X.  Brown,  or  her  husband,  Robert  L.  Brown,  hi  con- 
struct the  sewer  mentioned  in  the  plaintiffs  bill  across  the 
lot  owned  by  said  Margaret  X.  Brown.  I'pon  this  ques- 
tion, Dr.  H.  L.  Brown,  in  answer  to  the  fifth  question 
asked  him,  which  reads  as  follows  :  "State,  please,  whether 
you  ever  made  any  agreement  with  the  plaintiff,  or  gave 
him  any  consent  to  dig,  construct,  or  lay  that  ditch  through 
the  lot  of  the  defendant," — replied:  "I  never  gave  him 
any  consent,  or  any  permission  of  any  kind,  direct,  or  in- 
direct, written  or  verbal,  to  dig  a  ditch  or  use  a  ditch 
through  the  lot  of  my  wife,  in  Buekhannon,  when*  I  am 
informed  he  has  dug  a  ditch  88  feet  9  inches  long,  and  4 
feet  deep,  for  the  drainage  of  his  building  on  the  corner, 
or  for  any  other  purpose."  On  the  other  hand,  Loyd  J. 
Wells,  a  witness  for  the  plaintiff,  in  answer  to  question 
two,  when  asked,  "What  conversation,  if  any,  did  you 
hear  between  F.  (\  Pifer  and  Dr.  K.  L.  Brown  concerning 
the  construction  of  said  ditch  through  defendant's  lot?" 
answered:  "I  heard  Mr.  Brown  tell  Mr.  Pifer  he  could  go 
through  there.  I  never  heard  anything  said  about  dam- 
ages, any  way.  I  heard  Mr.  Brown  say  that  he  might 
want  to  tap  the  ditch  some  time,  and  he  also  said,  when 
he  dug  the  ditch, — when  he  put  the  tiling  in, — to  put  the 
clay  dirt  on  the  bottom  and  the  rich  dirt  on  the  top.  Mr. 
Brown  allowed  that  it  would  be  an  advantage  to  his  lot; 
that  it  wouldn't  he  no  disadvantage."  And  in  answer  to 
another  question  this  witness  stated  that  this  conversation 
occurred  some  time*  in  December.  Spencer  Boylen,  an- 
other witness  for  the  plaintiff,  in  his  deposition  says,  "Mr. 
Pifer  said  he  would  see  Mr.  Brown,  and  see  if  he  could  ^at 
permission,"  in  response  to  a  question  asking,  "what  con- 
versation, if  any,  did  you  hear  between  K.  (\  Pifer  and 
Dr.  R.  L.  Brown  concerning  the  construction  of  a  ditch 
through  the  lot  of  the  defendant,  as  laid  down  on  the  plat 
by  a  green  line?"  The  witness  proceeds  as  follows:  "A 
few  days  after,  Mr.  Pifer  was  there  on  the  work.     He  said 
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he  would  go  and  see  Mr.  Brown  about  getting  permission. 
lie  was  gone  some  little  time  and  he  and  Mr.  Brown  came  up 
on  the  wall  where  we  were  at  work.  The  first  thing  that  I 
remember  of  hearing  Mr.  Brown  say  was,  4Be  sure  and 
put  it  low  enough,  so  it  will  not  interfere  with  my  garden.' 
Mr.  Pifer  told  him  he  would  do  that;  that  it  would  have 
to  go  into  the  ground  pretty  deep,  so  it  would  drain  from 
the  bottom  of  his  cellar.  They  talked  on  there  for  some 
little  time  about  the  putting  up  of  a  wall  and  the  building, 
and  the  last  thing  I  remember  of  hearing  Mr.  Brown  say 
was  to  be  sure,  when  they  put  back  the  dirt,  to  put  the 
good  dirt  on  top."  A.  B.  Clark,  another  witness  for  the 
plaintiff,  was  asked  this  question  :  "State  what  you  may 
know  of  an  agreement  between  F.  V.  Pifer  and  Dr.  K.  L. 
Brown  to  drain  the  cellar  of  F.  (\  Pifer  by  digging  a  ditch 
through  Mrs.  Brown's  lot  to  intercept  the  drain  or  ditch 
through  N.  V.  Loudeirs  lot/'  Replied:  "'Well,  I  heard 
a  conversation  between  Dr.  Brown  and  Mr.  Pifer  in  re- 
gard to  it.  A  part  of  the  conversation  I  did  not  get,  but 
the  end  or  finishing  up  of  the  talk,  I  heard.  About  the  last 
thing  I  heard  was:  '(Jo ahead  and  put  in  your  ditch;  put 
it  down  dee]),' — about  4  feet  it  was,  I  think  they  said;  fcto 
be  careful  and  fill  the  earth  back  so  it  will  not  injure  my 
garden.'  That  was  about  the  amount  of  it."  This  witness 
also  fixes  the  date  of  the  conversation  some  time  in  Decem- 
ber, 1894. 

The  plaintiff,  F.  (\  Pifer,  also  testified  in  the  cause  that 
he  went  to  Dr.  Brown,  and  asked  license  or  permission 
to  put  down  a  tiled  drain  through  his  (the  defendant's) 
premises.  After  some  conversation  in  regard  to  it,  Dr. 
Brown  gave  him  permission  to  put  a  drain  through  his 
premises,  on  condition  that  he  would  not  disturb  his  gar- 
den (which  is  to  say,  in  a  way  that  would  not  interfere 
with  his  vegetables,  growing  or  planted),  or,  further,  that 
he  should  be  allowed  to  tap  and  use  the  drain  in  case  he 
himself  should  wish  to  drain  his  cellar,  or  incase  of  water- 
works in  Buckhannon,  and  he  should  use  the  water  privi- 
lege,— have  the  benefit  of  the  drain  to  conduct  away  the 
waste  water.  This  conversation  occurred  some  time  in 
December,  1894.  Witness  also  states  that  he  began  the 
work  of  constructing  said  sewer  on  the  ]8th  or  19th  of  Jan- 
uary, 1895,  and  the  tiling  was  laid  some  three  or  four  days 
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afterwards,  and  as  soon  as  it  thawed  sufficiently  he  re- 
placed the  dirt  in  a  workmanlike  manner;  leaving  on  the 
surface  the  rich  or  dark  soil,  as  agreed  with  Dr.  Brown. 
In  answer  to  another  question,  he  says  he  received  a  letter 
from  Dr.  Brown,  from  Mt.  Iron,  St.  Louis  county,  Minn., 
dated  January  29,  1895,  which  was  the  only  letter  he  had 
received  from  him  since  he  left  Buekhannon,  a  copy  of 
which  letter  is  filed  with  this  deposition,  and  reads  as  fol- 
lows: "Mt.  Iron,  St.  Louis  (1o.,  Minnesota.  Jan.  29th, 
1895.  Y.  C1.  Pifer,  Esq. — Dear  Sir:  My  wife  informs  me 
that  you  have  taken  the  liberty  to  put  a  ditch  through  my 
premises,  and  that  you  said  I  had  given  you  permission  so 
to  do.  1'iuler  no  consideration,  and  for  no  money,  will  I 
permit  a  ditch  through  my  place,  unless  it  he  terra-eotta 
pipe  4  feet  under  ground,  and  have  outlet  clear  beyond  the 
premises, — I  to  he  the  judge  how  far  beyond;  and  then 
only  in  consideration  of  $50  to  be  paid  to  my  wife  on  the 
acceptance  of  the  contract  by  me.  If  this  don't  suit  you, 
and  you  leave  the  ditch  there,  I  will  sue  you  in  fifteen 
days  from  this  date  for  damages.  Very  respectfully,  Rob- 
ert L.  Brown.''  Said  witness  also  identified  the  hand 
writing  of  said  Robert  L.  Brown,  and  stated  that  he  be- 
lieved this  letter  to  have  been  written  by  said  Brown,  and 
when  asked  in  what  direction  would  the  surface  water 
from  his  lot  naturally  flow,  answered,  "towards  and 
through  the  defendant's  lot/7  Said  witness  also  states 
that  there  was  a  cellar  under  his  building  at  the  time  he 
bought  it,  and,  from  its  appearance,  it  has  been  built  for 
a  longtime;  it  was  drained  by  means  of  a  wooden  ditch  or 
sewer  towards  the  defendant's  property,  entering  the  de- 
fendant's property  very  near  where  the  new  ditch  is  lo- 
cated,— and  further  states  that  said  new  ditch  had  been  in 
use  about  two  weeks  before  it  was  disturbed. 

The  witness  Spencer  Boylenr  in  his  deposition,  states 
that  the  ditch,  where  it  is  dug,  is  the  practical  and  natural 
drainage  of  said  Pifer  lot.  He  also  states  that,  in  con- 
structing said  ditch  through  the  defendant's  lot,  the  work- 
men cut  the  old  sewer  which  had  been  used  to  drain  the 
cellar  under  the  old  building  about  six  or  eight  feet  inside 
of  Mrs.  Brown's  lot.  The  defendant  Margaret  N.  Brown, 
in  her  deposition,  says,  when  asked:  "When,  and  under 
what  circumstance's,  did  you  first  learn  that  the  plaintiff, 
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Mr.  Pifer,  was  about  to  construct  a  ditch  through  your 
lot?"  "I  first  learned  this  on  the  2Jst  day  of  January, 
1895,  when  I  saw  Mr.  Pifer  with  the  surveyor,  Mr.  Mullins, 
running  a  line  diagonally  across  my  garden  lot;  and  on  the 
22d  day  of  January  Mr.  Pifer  came  to  my  door,  and  said  to 
me:  'Mrs.  Brown,  1  don't  want  you  to  think  1  ain  taking 
too  much  liberty  in  digging  this  ditch  through  your  garden, 
but  I  spoke  to  Dr.  Brown  about  it  before  he  left  home,  and 
he  said  it  was  all  right  for  me  to  do  it,  provided  1  left 
everything  just  as  I  found  it ;  and,  for  fear  he  forgot  or  neg- 
lected to  tell  you,  I  thought  best  to  come  and  say  to  you  I 
was  ready  to  begin  it/  I  replied,  after  some  hesitancy  :  fcIf 
you  have  permission  from  l)r.  Brown  to  dig  this  ditch,  and 
to  leave  everything  as  you  find  it,  I  suppose  it  is  right  for 
you  to  do  it.'  " 

Now,  the  question  of  fact  in  regard  to  the  understanding 
and  agreement  between  the  plaintiff  and  K.  L.  Brown  as 
the  agent  of  his  wife,  and  also  the  question  of  fact  as  to 
the  natural  course  of  the  drainage  or  flow  of  water  from 
the  plaintiff's  lot,  although  there  may  be  some  conflict  in 
the  testimony  with  reference  thereto,  were  passed  upon  by 
the  court,  which  by  its  final  decree  found  in  favor  of  the 
plaintiff;  and  this  Court  has  held  in  the  case  of  Smith  v. 
Yoke,  27  W.  Va.  (W9  (iirst  point  of  syllabus),  that: 
fct  Where  the  decree  sought  to  be  reversed  is  based  upon 
depositions  which  are  so  conflicting,  and  of  such  a  doubtful 
and  unsatisfactory  character  that  different  minds  and  dif- 
ferent judges  might  reasonably  disagree  as  to  the  facts 
proved  by  them,  or  the  proper  conclusion  to  be  deduced 
therefrom,  the  Appellate  (1ourt  will  decline  to  reverse  the 
finding  or  decree  of  the  chancellor,  although  the  testimony 
may  be  such  that  the  Appellate  Court  might  have  pro- 
nounced a  different  decree  if  it  had  acted  upon  the  cause 
in  the  first  instance."  And  the  same  thing  is  held  in  the 
case  of  Dooiutn  v.  (wh/nn*  28  W.  Va.  71*3;  Prirharri  v. 
fi><rn*9ni  W.  Va.  1JJ7  (5.  S.  E.  4(H);  IUrtl<>U  v.  (Veav- 
eiujtn\  85  W.  Va.  720  (14S.  E.  27tf).  Now,  the  court  be- 
low found  the  fact  that  Robert  L.  Brown,  acting  as  the 
agent  of  his  wife,  consented  to  the  construction  of  this 
sewer  under  the  lot  which  belonged  to  his  wife;  the  appel- 
lant, Margaret  N.  Brown,  at  the  time  the  appellee  was 
about  proceeding  to  open  the  ditch  through  her  lot  for  the 
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purpose  of  laying  down  the  tile,  having,  as  she  states  in 
her  testimony,  told  the  appellee  that  if  he  had  permission 
from  Dr.  Brown  to  dig  this  ditch,  and  to  leave  everything 
as  he  found  it,  she  supposed  it  was  right  for  him  to  do  so. 
The  evidence  shows  that  he  did  have  permission  from  Dr. 
Brown,  and  it  also  shows  that  the  work  was  done  in  the 
manner  that  Dr.  Brown  said  it  must  be  done,  in  the  letter 
written  to  the  appellee  from  Minnesota,  dated  January  29, 
1895.  And  the  evidence  clearly  showing,  if  the  witnesses 
who  were  examined  are  to  I >e  regarded  as  entitled  to  equal 
credibility,  that  the  plaintiff',  Pifer,  had  a  verbal  permis- 
sion from  the  defendant  Brown  to  construct  this  under- 
ground drain  through  and  under  the  lot  belonging  to  his 
wife  in  the  manner  he  did,  it  is  clear  that  the  plaintiff 
made  no  misrepresentation  and  practiced  no  fraud  upon 
the  defendant  Margaret  N.  Brown  in  the  absence  of  her 
husband.  And  the  evidence  further  shows  that  said  K.  L. 
Brown  acted  as  the  agent  of  his  wife  in  matters  of  this 
character,  and  it  appears  from  her  own  testimony  that  she 
was  willing  to  submit  to  his  judgment,  defer  to  his  opinion, 
and  abide  by  the  agreement  made  by  him  in  the  matter. 
At  any  rate,  she  so  expressed  herself  when  approached  by 
the  plaintiff  on  the  day  he  was  about  proceeding  to  open 
the  ditch.  We  must  therefore  say  that  the  court  commit- 
ted no  error  in  finding  that  a  parol  license  was  given  to 
the  plaintiff  to  construct  said  underground  drain  through 
and  under  the  defendant's  lot,  and  that  in  pursuance  of 
said  license,  and  in  accordance  with  its  terms,  said  under- 
ground drain  was  constructed.  The  question,  then,  pre- 
sented by  the  record,  is  whether  such  license,  after  it  has 
been  acted  upon  and  executed,  can  be  revoked  at  the  will 
of  the  licensor.  I'pon  this  question  the  authorities  are 
conflicting,  and  the  question  is,  to  some  extent,  dependent 
upon  the  circumstances  surrounding  each  particular  case. 
The  defendant  Margaret  N.  Brown  was  present  and  saw 
this  work  progressing  when  the  plaintiff  proceeded  to  dig 
the  ditch,  and  the  only  restriction  she  placed  upon  her  un- 
qualified consent  to  the  work  being  done  as  the  plaintiff 
proposed  was  that  it  should  have  been  authorized  by  her 
husband.  That  it  was  so  authorized,  we  must  say  that 
the  circuit  court  was  fully  warranted  in  finding  from  the 
testimonv. 
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This  brings  us  to  the  question  as  to  the  legal  effect  of  a 
parol  license  of  this  character.  Will  a  court  of  equity 
allow  it  to  he  revoked,  at  the  pleasure  of  the  licensor,  after 
money  has  been  expended  and  the  work  completed  in  pur- 
suance of  the  license,  before  the  licensee  has  had  any  oppor- 
tunity to  derive  any  benefit  from  his  expenditure  and 
labor?  Cnder  the  head  of  u  Rights  by  License,"  Chancel- 
lor Kent  says,  in  volume  8,  page  452:  "The  law  is  so- 
licitous to  prevent  all  kinds  of  imposition  and  injury  from 
confidence  reposed  in  the  acts  of  others,  and  a  parol  license 
to  do  an  act  on  one's  own  land  affecting  injuriously  the  air 
and  light  of  a  neighbor's  house  is  held  not  to  be  revocable 
by  such  neighbor  after  it  lias  been  once  acted  upon,  and 
expense  incurred.  Such  a  license  is  a  direct  encourage- 
ment to  expend  money,  and  it  would  be  against  conscience 
to  revoke  it  as  soon  as  the  expenditure  begins  to  be  bene- 
ficial. The  contract  would  be  specifically  enforced  in 
equity.  Such  a  parol  license  to  enjoy  a  beneficial  privi- 
lege is  not  an  interest  in  land,  within  the  statute  of  frauds." 
Authorities  not  wanting  in  respectability  may  be  found  on 
both  sides  of  this  question.  So,  in  the  case  of  Le  Ferre  v. 
Le  Ferre,  4  Serg.  <fe  R.  241,  cited  in  Washb.  Easem.  p. 
441,  the  facts  were  as  follows:  The  owner  of  a  parcel  of 
land  sold  a  part  of  it  to  the  owner  of  a  tanyard,  together 
with  i\  right  to  draw  water  by  pipes  laid  in  the  earth  along 
a  designated  line  through  the  vendor's  land  from  a  stream 
on  his  land  to  the  vendee's  tanyard.  After  these  pipes 
had  been  laid  and  used  for  a  considerable  time,  it  was 
orally  agreed  between  the  parties  that  they  should  be  taken 
up  and  laid  in  another  place  than  the  line  indicated  by  the 
deed,  which  was  accordingly  done  by  the  vendee  at  his  ex- 
pense. After  lying  in  this  situation  for  six  or  seven  years 
in  connection  with  the  business  of  the  tanyard,  the  owner 
of  the  latter  sold  the  same,  with  the  water  right  which  he 
had  purchased,  to  the  present  plaintiff.  Soon  after  this 
the  original  vendor  cut  off  the  pipes  within  his  own  land, 
and  stopped  the  flow  of  water  therein  to  his  tanyard,  and 
and  for  this  the  plaintiff  brought  his  action. 

The  court  held  :  That,  as  the  pipe  was  laid  in  the  manner 
indicated  by  the  owner  of  the  land  at  the  the  expense  of  the 
owner  of  the  tanyard,  a  court  of  equity  would  treat  the 
latter  as  owning  the  right  to  maintain  it  there — First,  by 
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having  incurred  expense  in  laying  it  down  under  an  agree- 
ment with  the  landowner  that  he  should  have  such  right; 
and,  second,  by  his  being  in  possession.  That  the  court 
would  require  the  landowner  to  execute  this  agreement 
on  his  part,  and  would  have  granted  an  injunction  to  pre- 
vent the  landowner  from  prosecuting  a  suit  at  law  for  lay- 
ing down  the  pipe,  and  that  courts  of  law  would  not  suf- 
fer him,  under  these  circumstances,  to  take  the  law  into 
his  own  hands,  by  cutting  or  destroying  the  aqueduct.  To 
the  suggestion  that  the  laying  down  of  the  pipe  was  done 
by  a  parol  license  only,  which  was  revocable,  the  court  held 
that  after  being  executed,  and  expense  thereby  incurred 
by  the  licensee,  it  could  not  be  revoked,  so  as  to  make  the 
licensee  a  wrongdoer.  This  case,  it  is  believed,  states  the 
doctrine  on  this  subject  in  Pennsylvania,  and  several  other 
cases  might  be  cited  in  that  state  announcing  the  same  doc- 
trine. This  ruling  has  been  followed  and  announced  in 
several  of  our  states.  So  in  the  case  of  Wharton  v.  Stee- 
™*,  84  Iowa,  107  (50  N.  W.  5(tt),  it  was  held  that:  "If 
surface  water  Hows  by  a  well-defined  channel,  be  it  in  a 
ditch,  or  swale  in  its  primitive  condition,  and  seeks  to  dis- 
charge in  a  neighboring  stream,  its  flow  cannot  be  re- 
tarded or  interferred  with  by  a  landowner  to  the  injury  of 
neighboring  proprietors.  Mandatory  injunctions  may  issue 
to  compel  the  removal  of  obstructions  placed  in  a  ditvh  so 
as  to  retard  the  flow  of  the  water  as  it  was  before  such  ob- 
structions were  built."  So,  also,  in  the  case  of  Metcalfx. 
Hart,  tfWyo.  5I»  (27  Pac.OOO),  and  (81  Pac.  407),  it  is 
held  that:  "When,  by  authority  of  a  parol  license,  the 
licensee  has  been  put  in  possession,  and  induced  to  plaice 
valuable  improvements  on  the  land,  of  which  he  would  be- de- 
frauded and  robbed  by  the  revocation  of  the  license,  equity 
will  interpose,  and  either  forbid  the  licensor  to  revoke  the 
license,  or  impose  terms  such  as  will  avoid  fraud  and  ac- 
complish what  justice  and  good  conscience  demand/'' 
Again,  in  the  case  of  Wivkernhtuii  v.  ()n\  S)  Iowa  254,  it 
was  held  that:  "When  a  portion  of  a  partition  wall  has 
been  erected  upon  a  lot  under  and  by  virtue  of  a  license 
from  the  owner  thereof,  such  license  cannot  be  revoked, 
either  by  the  licensor  or  his  grantee  with  notice."  In  the 
the  case  of  Rhode*  v.  Otis,  M  Ala.  578,  the  court  held  that : 
UA  parol  license  to  float  spars  down  a  private  stream,  ob- 
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tained  for  valuable  consideration,  cannot  bo  revoked  by 
the  grantor  when  the  grantee,  having  acted  upon  it,  would 
be  injured  by  the  revocation.  The  doctrine  of  estoppel 
in  pain  applies  to  such  a  case."  So,  again,  in  the  case  of 
Cook  v.  Pridgen,  45  (?a.  881,  it  was  held  that :  UA  parol  li- 
cense to  one  to  enjoy  a  permanent  easement  upon  the  land 
of  another  (as  to  back  water  upon  it)  is  an  interest  in  the 
land,  and  must  be  in  writing,  by  the  statute  of  frauds, 
and  is  void  in  law."  But  if  the  licensee  in  pursuance  of 
the  license  goes  forward,  and  for  the  enjoyment  of  the 
easement  makes  large  investments,  and  the  easement  be 
one  in  its  nature  permanent,  equity  will  decree  a  specific 
performance  as  in  other  cases  of  a  part  performaee  by  one 
party  of  a  parol  contract  for  a  sale  of  lands.  To  the  same 
effect,  see  Beatty  v.  Gregory,  17  Iowa,  109.  On  this  same 
subject,  Rice,  in  his  valuable  work  on  the  Modern  Law  of 
Real  Property  (page  51 1),  says:  u Where  a  parol  license 
has  been  executed  and  acted  upon,  and  expenses  incurred 
in  perfecting  an  easement  over  the  land  of  another  in  re- 
liance upon  the  parol  license  previously  granted,  it  cannot 
afterwards  be  revoked  without  placing  the  licensee  in 
xtatu  quo.  [Oiting  Woodbury  v.  Parahley,  7  X.  H.  237.] 
In  such  cases,  equity  holds  that,  for  remedial  purposes,  the 
license  shall  be  deemed  an  executed  contract,  [(-iting 
Snow/ten  v.  Wy/a«,  19  Ind.  14;  Realty  v.  Gregory,  17  Iowa 
114,  sap  rax  Detnpxey  v.  Kip,  (>1  X.  Y.  4(52;  Lacy  v.  A  melt, 
88  Pa.  St.  100;  Meek  v.  Breckenridge,  29  Ohio  St.  642.1 
*  *  *  It  is  now  well  settled  in  this  country  that,  as  be- 
tween private  person,  a  parol*  license,  though  primarily 
revocable,  is  not  so  when  the  licensee  has  executed  it,  and 
in  so  doing  has  incurred  expense.  This  doctrine  was  an- 
nounced as  far  back  as  8  (ia.  82  in  Sheffield  v.  Collier, 
and  again  in  City  of  Macon  v.  Franklin,  12  (ia.  289,  in 
which  Judge*  Nisb^t  said  :  'The  rule  is,  as  stated,  that  a  pa- 
rol license  is  revocable:  hut  it  has  some  exceptions.  If  the 
enjoyment  of  it  must  be  preceded  necessarily  by  the  ex- 
penditure of  money,  and  the  grantee  has  made  improve- 
ments or  invested  capital  in  consequence  of  it,  it  becomes 
an  agreement  for  a  valuable  consideration,  and  he  is  a 
purchaser  for  value.'"  Citing  Winhant  v.  McGaire,  51 
(ia.  578,  and  Railroad  Co.  v.  Mitchell,  (>9  (ia.  114.  On 
the  next  page  the  author  says  the  distinction  between  an 
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easement  and  a  license  is  often  so  metaphysical,   subtle, 
and  shadowy  as  to  elude  analysis/" 

On  the  other  hand  we  find  numerous  authorities  which 
hold  that  a  mere  parol  license  of  this  character  is  revocable 
at  the  will  of  the  licensor.  Cooler,  Torts  (2d  Ed.)  360, 
says,  after  speaking  of  a  license  to  erect  a  building  on  the 
land  of  another,  and  the  right,  to  remove  the  same :  "But 
a  license  can  not  be  coupled  with  an  interest  in  the  lands, 
unless  created  by  deed,  or  by  such  other  instrument  as  is 
sufficient  to  conrey  such  an  interest  under  the  statute  of 
frauds.  Therefore  rights  of  way,  sales  of  growing  trees, 
permission  to  How  lands  permanently,  or  to  carry  water 
over  or  pipes  under  the  land  of  another,  are  mere  licenses, 
and  rerocable  as  such,  unless  created  or  made  by  deed." 
Citing  the  case  of  Winnitaii  v.  Lurks! /tyer,  84  N.  V.  81, 
where  it  is  held  that:  "A  mere  license  to  drain  is  not 
made  irrevocable  by  the  fact  that  a  valuable  consideration 
was  paid  therefor,  and  that  a  right  of  drainage  through 
the  lands  of  another  is  an  easement  requiring  for  its  en- 
joyment an  interest  in  such  land  which  can  not  be  con- 
ferred by  parol  license.  It  can  only  be  granted  by  deed  or 
conveyance  in  writing."  Danforth,  Judge,  in  delivering 
the  opinion  of  the  court,  says:  "A  right  awarded  to  the 
plaintiff  to  have  his  drain  pass  through  the  defendant's 
land  is,  in  the  terms  of  the  judgment,  an  easement,  and, 
for  its  enjoyment,  requires  that  the  plaintiff  shall  have  an 
interest  in  the  defendant's  land."  Citing  Heirlins  v. 
Shippam,  5  Barn.  A:  C.  221.  The  question  was  whether 
a  right  to  a  drain  running  through  the  adjoining  lands 
could  be  conferred  by  parol  license,  and,  after  the  fullest 
examination,  it  was  decided  that  it  could  not;  also  citing 
Corker  v.  Cwyw,  1  Cromp.  M.  ct  K.  418, — a  similar  case. 
The  plaintiff  therein  sued  for  the  obstruction  of  a  drain 
which  had  been  originally  constructed  at  his  expense  on 
the  defendant's  land  by  his  consent,  verbally  given.  After 
it  had  been  enjoyed  for  eighteen  years  the  defendant  ob- 
structed it,  and  it  was  contended  by  the  plaintiff  that  the 
license,  baring  been  acted  upon,  could  not  be  revoked. 
But  the  court  held  that  He  it'll  it*  v.  SftSppam  was  decisive 
to  show  that  such  an  easement  can  not  be  conferred  except 
by  deed.  And  the  same,  in  substance,  is  held  in  Cronk- 
hite  v.  Cronkhitc,  94  N.   Y.  323.     In  that  case  water  had 
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been  carried  in  pipes  across  a  tract  of  land  under  a  parol 
license  for  forty  years,  and,  although  a  consideration  was 
paid,  it  was  held  to  be  revocable  at  the  pleasure  of  the 
licensor  or  his  successor  in  interest.  See,  also,  Wilkin*  v. 
Irrine,  88  Ohio  St.  1538,  upon  the  same  question,  where  it 
was  held  that :  "A  written  license,  not  under  seal,  to 
enter  upon  and  imbed  water  pipes  in  the  land  of  another, 
with  privilege  to  enter  and  repair  them,  created  no  inter- 
est in  or  incumbrance  upon  the  land,  such  as  would  disable 
the  owner  thereof  from  making  a  good  and  sufficient  deed 
conveying  a  good  title  thereto."  So,  also,  in  the  case  of 
Own  v.  Field*  12  Allen,  457,  it  was  held  that:  "An 
owner  of  land  may  at  any  time  revoke  his  oral  license  to 
lay  an  aqueduct  through  the  same;  and,  after  doing  so,  he 
will  not  be  restrained  in  equity  from  cutting  off  the  aque- 
duct." Wood,  in  his  valuable  work  on  the  Statute  of 
Frauds  (page  28,  §  10),  thus  propounds  the  law  on  this 
question :  "There  are  few  instances  in  which  a  parol 
license  to  do  acts  upon  the  land  of  another  is  not  revocable. 
In  some  of  the  states,  as  we  have  seen,  it  is  held  that  a 
parol  license  which  is  executed,  and  has  involved  the  ex- 
penditure of  large  sums  of  money,  is  not  revocable,  upon 
the  ground  that  the  party  giving  it  is  estopped  from  revok- 
ing it.  But  this  doctrine  seems  to  us  to  be  in  defiance  of 
the  statute,  and  to  operate  as  a  complete  abrogation  of  its 
salutary  provision  in  respect  to  the  transfer  of  interests 
in  land,  and  is  an  instance  of  judicial  legislation  which  is 
wholly  unwarranted.  If  a  person,  in  view  of  the  statute 
in  this  regard,  of  which  he  is  presumed  to  have  knowledge, 
sees  fit  to  go  on  and  make  extensive  and  permanent  im- 
provements upon  the  lands  of  another  without  first  invest- 
ing himself  with  a  legal  right  to  enjoy  them,  it  is  difficult 
to  see  on  what  ground  a  court  of  equity  should  interfere  to 
protect  him  against  the  consequences  of  his  folly,  or  why 
the  owner  of  the  land,  who  has  merely  consented  to  such 
erections  or  improvements,  should  have  his  estate  thus 
burdened  with  a  permanent  easement,  and  be  equitably 
estopped  from  revoking  this  authority  and  ridding  his 
premises  of  a  burden  which  the  statute  provides  shall  only 
be  imposed  in  a  certain  mode." 

Angell  on  Water  Courses  (page  822,  %  169)  says:     "The 
case  of  Fentunan  v.  Smith  (4  East,  107)  is  clear  and  pos- 
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itive  in  its  language.  The  plaintiff  in  that  case  claimed 
to  have  a  passage  for  water  by  a  tunnel  over  the  defend- 
ant's land,  and  Lord  Ellenborough  lays  it  down  distinctly: 
'The  title  to  have  the  water  Mowing  in  the  tunnel  over  de- 
fendant's land  could  not  pass  by  parol  license  without  deed, 
and  the  plaintiff  could  not  be  entitled  to  it,  as  stated  in 
his  declaration,  by  reason  of  his  possession  of  the  mill ;  but 
he  had  it  by  license  of  the  defendant,  or  by  contract  with 
him,  and,  if  by  license,  it  was  revocable  at  any  time.'" 
Washburn,  in  his  work  on  Easements  and  Servitudes,  on 
page  4#1,  8  14,  says:  iwIt  should,  however  be  stated  that, 
as  understood  in  England  and  most  of  the  states,  a  parol 
license  to  construct  a  water  course  in  one's  land  is  re- 
vocable, and  no  title  is  thereby  gained,  either  to  the  land, 
or  to  any  right  to  maintain  the  water  course.  An  enjoy- 
ment under  such  a  license  would  neither  be  by  grant  nor 
adverse  user."  Washburn  on  Real  Property  (volume  1,  p. 
682,  §  10)  says:  "Another  class  of  cases  where  the  license 
may  be  revoked  is  where  the  act  licensed  to  be  done  is  to 
be  done  upon  the  land  of  the  licensor,  and,  if  granted  hy 
deed,  would  amount  to  an  easement  therein.  If  such 
license  be  by  parol,  it  may  be  revoked,  as  to  any  act  there- 
after to  be  done,  even  though,  in  order  to  enjoy  it,  the 
licensee  may  have  incurred  expenses  upon  the  premises  of 
the  licensor.  Thus,  where  A.,  by  B.?s  license,  laid  an 
aqueduct  across  B.'s  land,  who  then  revoked  it  and  cut  off 
the  pipe  that  conducted  the  water,  the  court,  as  a  court  of 
equity,  refused  to  interfere,  because  B.  had  a  right  to  re- 
voke the  license  at  his  pleasure."  The  law  on  this  ques- 
tion is  also  stated  in  the  sixth  volume  of  the  American  & 
English  Encyclopedia  of  Law  (page  IS),  under  the  head  of 
"Easements"  :  "The  right  of  drainage  through  the  lands 
of  another  is  an  easement  requiring  for  its  enjoyment  an 
interest  in  such  lands,  and  cannot  be  conferred  except  by 
deed  or  conveyance  in  writing.  It  cannot  be  conferred  by 
parol  license,  and  a  license  to  lay  a  drain  does  not  vest 
any  title  or  give  any  irrevocable  easement  in  the  laud, 
even  though  a  consideration  is  paid  for  the  same.  It  is  re- 
vocable at  any  time,  even  after  twenty  years' user:  for, 
the  use  being  by  consent  of  the  landowner,  no  prescriptive 
right  is  gained." 

Now,  while  I  find  it  extremely  difficult  to  reconcile  the 
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conflict  in  authorities  upon  this  question,  which,  as  we 
have  seen,  is  not  influenced  or  controlled  by  the  uniform- 
ily  accepted  and  well-established  rulings  in  regard  to  part, 
performance  or  executed  contracts,  and  the  influence  there- 
of in  withdrawing  the  agreement  from  the  effect  of  the 
statute  of  frauds,  and  which  is  not  to  be  determined  or 
settled  in  accordance  with  the  usual  presumption  arising 
from  possession,  user,  and  the  lapse  of  time,  I  am  led  re- 
luctantly, under  the  peculiar  facts  of  the  case,  to  the  con- 
clusion, from  the  best  examinations  I  have  been  able  to 
make  of  the  authorities  at  my  command,  that  a  mere  oral 
license  to  construct  an  underground  drain  by  one  lot  owner 
in  a  town  to  a  neighboring  lot  owner,  for  the  purpose  of 
draining  the  lot  of  the  licensee,  although  executed  and  in 
full  use  and  enjoyment,  is  revocable  at  the  pleasure  of  the 
licensor,  and  that  the  fact  of  entire  performance  of  the 
contract,  even  though  with  full  consideration,  will  not  en- 
title t\w  licensee  to  the  permanent  use  of  the  drain.  This 
question  is  to  some  extent  a  new  one  in  this  State,  and  we 
are  compelled  to  go  beyond  our  borders,  and  examine  the 
English  and  American  authorities  upon  the  subject,  and 
in  so  doing  have  found  an  almost  irreconcilable  conflict  in 
the  rulings  of  the  courts  upon  almost  precisely  the  same 
state  of  facts;  and  the  difficulty  in  arriving  at  the  true 
state  of  facts  from  conflicting  testimony,  united  with  the 
feeling  that  is  so  frequently  engendered  by  claims  of  this 
character,  affords  cogent  arguments  in  favor  of  the  con- 
clusion that  rights  of  this  character  should  be  conferred  by 
deed,  and  that  they  should  not  depend  for  their  validity 
upon  the  slippery  memory  of  man,  even  where  he  is  dis- 
posed to  be  fair  and  honest.  My  conclusion,  therefore,  is 
that  the  decree  complained  of  must  be  reversed,  with  costs. 

lie  vented. 
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CHARLESTON. 

Triplett  v.  Lake  et  ?/.?•. 
(Dent,  Jrnc.E,  ahnent.) 

Submitted  February  8,  1897 — Decided  April  21,  1807. 

1.  Vendor's  lAKS—Deed—Inta-ext. 

In  enforcing  a  vendor's  lien  for  purchase  money,  the  court, 
in  rendering  its  decree,  will  ascertain  the  aggregate  amount 
of  principal  and  interest  due  on  the  notes  executed  for  such 
purchase  money,  for  which  the  vendor's  lien  is  retained,  to 
the  date  of  the  decree,  and  decree  that  interest  he  paid  on 
such  aggregate  from  the  date  of  the  decree,     (p.  480.) 

2.  Vendor's  Lien— iMe/yr— Amendment  of  Decree. 

If  the  court,  in  enforcing  such  vendor's  lien,  aggregates  the 
amount  of  principal  and  interest  to  the  date  of  the  decree, 
and  then  decrees  that  the  defendants  pay  interest  on  such 
aggregate  amount  for  several  months  prior  to  the  date  of  the 
decree,  this  is  such  a  mistake  as  may  he  safely  amended  on 
motion,  under  section  o  of  chapter  184  of  the  Code,  and  which 
should  he  amended  on  motion  to  the  circuit  court,     (p.  440.) 

3.  Decree — Appeal — Amendment  after  Appeal, 

If,  after  an  appeal  to  this  Court  has  been  allowed,  such  de- 
cree be  amended  on  motion  in  the  circuit  court,  this  Court 
will  affirm  the  decree  as  amended,     (p.  440.) 

Appeal  from  Circuit  Court,  Taylor  county. 

Bill  by  Anthony  Triplett,  administrator  of  Washington 
A.  Lake,  against  John  M.  Lake  and  Isabel  Lake.  Decree 
for  plaintiff,  and  defendants  appeal. 

Affirmed. 

J.  H.  Holt,  for  appellants. 

W.  K.  D.  Dkxt,  for  appellee. 

English,  President: 

This  was  a  suit  in  equity  instituted  in  the  Circuit  Court 
of  Taylor  county,  at  March  rules,  1891,  in  which  Anthony 
Triplett,  administrator  of  Washington  A.  Lake,  deceased, 
was  plaintiff,  and  John  M.  Lake  and  Isabel  Lake  defend- 
ants. The  complainant  in  his  bill  alleges  that  he  is  the 
administrator  of  the  estate  of  Washington   A.   Lake,  de- 
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ceased,  and  exhibits  the  order  appointing  him  such  ad- 
ministrator, and  further  alleges:  That  said  decedent  at 
the  time  of  his  death  held  the  following  notes  against  the 
following  parties,  to- wit :  One  note  against  the  defend- 
ants, hearing  date  December  10,  1877,  for  three  hundred 
and  four  dollars  and  fifty  cents;  one  note  against  the  de- 
fendants, bearing  same  date,  for  five  hundred  dollars;  one 
note  against  defendants,  bearing  same  date,  for  five 
hundred  dollars;  one  note  against  defendants  for  five 
hundred  dollars,  same  date;  also,  one  note  against  the  de- 
fendants, same  date,  for  the  sum  of  four  hundred  and 
ninety  dollars.  All  of  which  notes  bear  interest  from 
date,  and  were  each  signed  by  both  of  said  defendants, 
and  were  for  the  balance  of  purchase  money  due  on  a  cer- 
tain tract  of  eighty-four  acres  of  land  conveyed  by  said 
Washington  A.  Lake  and  wife  to  said  defendant  Isabel 
Lake  on  the  10th  day  of  December,  1877,  by  deed  with 
covenants  of  general  warranty,  and  to  secure  all  which  said 
notes  a  lien  was  expressly  retained  in  said  conveyance  on 
said  land  (a  copy  of  which  deed  is  exhibited).  That,  in 
addition  to  the  foregoing  notes,  said  decedent  held  also 
the  following  notes,  to-wit:  One  note  against  John  M. 
Lake,  defendant,  dated  the  29th  day  of  April,  1874,  for 
one  hundred  and  fifty-five  dollars  and  eighty  cents,  with 
interest  from  date;  also,  another  note  against  J.  M.Lake 
and  certain  sureties,  to-wit,  A.  Armstrong  and  plaintiff, 
for  eight  hundred  dollars,  bearing  date  the  oth  day  of  Feb- 
ruary, 1887,  with  interest  from  date;  also,  a  certain  note 
on  Walter,  Feltner  &  Co.  for  four  hundred  dollars,  dated 
November  4,  1887,  with  interest  from  date;  also,  another 
note  on  Wesley  Sinsel  for  one  hundred  and  fifty  dollars; 
also,  a  note  for  five  hundred  dollars  signed  by  George  H. 
Smith;  and  other  notes,  the  amounts  and  makers  of  which 
are  to  the  plaintiff  unknown.  That  at  the  time  of  his 
death  the  decedent  had  all  of  said  notes  at  the  house  of 
said  defendants,  who  immediately  wrongfully  seized  and 
took  possession  of  the  same,  and  refused  to  surrender 
them  to  the  plaintilf  or  pay  him  the  amount  thereof,  but 
illegally  detain  the  same,  in  fraud  of  and  in  defiance  of 
plaintiff's  rights  as  such  administrator.  And  plaintiff 
prays  that  said  defendants  be  required  to  surrender  and 
tile  all  of  said  notes,  and  all  other  notes  and  papers  belong- 
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ing  to  said  decedent's  estate,  in  the  papers  in  this  cause, 
and  that  the  plaintiff  may  have  a  decree  against  the  de- 
fendants for  said  purchase  money,  and  that  said  land  may 
he  sold,  and  said  purchase  money  and  the  costs  of  this  suit 
may  be  paid,  etc. 

The  defendants  filed  separate  answers  to  said  bill.  Said 
J.  M.  Lake  admits  that  on  the  8d  day  of  May,  181)0,  he 
came  into  possession,  through  his  wife,  Isabel  Lake,  of  the 
following  notes  :  Three  notes  of  live  hundred  dollars  each, 
and  one  note  for  four  hundred  and  ninety  dollars,  which 
notes  were  part  consideration  for  said  eighty-four  acres  of 
land.  But  he  denies  that  said  three  hundred  and  four  dol- 
lars and  fifty  cent  note  mentioned  in  said  bill  was  a  part 
consideration  for  said  land,  or  that  any  lien  was  retained 
for  the  same  in  the  deed  to  said  Isabel.  That  he  never 
was  in  possession  of  said  three  hundred  and  four  dollars 
and  fifty  cent  note,  but,  by  an  agreement  and  contract  here- 
inafter referred  to,  he  is  entitled  to  its  possession.  It  is 
also  true  that  he  came  into  possession  of  said  note  of  one 
hundred  and  lifty-iive  dollars  and  eighty  cents  dated  April 
29,  1874,  and  of  the  said  note  for  eight  hundred  dollars, 
dated  the  5th  of  February,  1887;  but  he  denies  that  the 
plaintiff  has  any  right  to  demand  or  have  the  possession  of 
said  notes,  or  any  of  them,  for  the  reason  that  during  his 
said  father's  lifetime,  to-wit,  on  the  7th  day  of  December, 
1889,  he  and  his  said  father  had  a  settlement  and  a  contract 
by  which  his  said  father  agreed  to  deliver  up  to  him  and 
cancel  all  of  said  notes,  and  respondent,  on  his  part,  agreed 
to  support  his  said  father,  and  furnish  him  with  medicine 
and  such  medical  treatment  as  he  might  need  during  his 
life,  and  to  execute  his  new  note  for  one  thousand  dollars, 
and  a  deed  of  trust  upon  said  eighty-four  acres  of  land,  in 
which  trust  his  wife,  Isabel  Lake,  was  to  join,  to  secure 
said  notes.  That  the  said  contract  was  reduced  to  writing 
ane  signed  by  respondent  and  his  said  father,  but  was 
never  in  respondent's  possession,  and  is  not  now,  and  he  is 
unable,  therefore,  to  exhibit  it  to  the  court.  That  re- 
spondent was  always  ready  and  willing  to  execute  said 
note  and  trust  as  provided  for  in  their  said  agreement,  but 
before  it  was  done  his  father  (after  going  over  all  of  their 
business  relations  in  the  past,  and  in  order  to  make  him 
equal  witli  the  other  heirs,  ami  in  consideration    of  large 
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amounts  of  money  advanced  by  respondent  and  paid  to  the 
credit  of  his  said  father),  the  said  Washington,  released 
him  from  the  payment  of  said  one  thousand  dollars,  and 
on  or  about  the  8d  day  of  May,  J890,  delivered  up  to  re- 
spondent all  of  the  aforesaid  notes  to  be  canceled:  and 
that  said  notes  have  been  destroyed,  as  is  the  custom  of 
this  respondent  with  such  papers,  except  the  three  hund- 
red and  four  dollars  and  fifty  cent  note,  which  was  settled, 
but  not  delivered  with  the  other  notes,  but  which  his  said 
father  promised  to  deliver,  but  never  did.  That  he  has  no 
knowledge  of  said  Walter,  Feltner  &  Co.  note  for  four 
hundred  dollars,  except  that  he  was  informed  by  his  father 
in  his  lifetime  that  he  intended  to  transfer  it  to  said  Isabel 
Lake,  and  he  afterwards  saw  it  in  her  possession;  but  re- 
spondent never  at  any  time  received  said  note.  That  he 
knows  nothing  of  the  Wesley  Sinsel  note  for  one  hundred 
and  fifty  dollars,  and  does  not  believe  any  such  note  ever 
existed.  He  denies  that  he  took  into  his  possession  the  U. 
H.  Smith  note  for  five  hundred  dollars  in  favor  of  his 
father,  and  avers  that  it  is  in  possession  of  the  plaintiff, 
who  has  instituted  proceedings  to  collect  the  same.  And 
he  denies  that  he  seized  illegally  any  of  the  papers  or 
other  property  of  his  father. 

Said  Isabel  Lake  in  her  answer  to  said  bill  admits  that 
on  the  8d  day  of  May,  1890,  she  came  into  possession  of 
said  three  five  hundred  dollar  notes,  and  the  said  four 
hundred  and  ninety  dollar  note,  and  the  said  eight  hun- 
dred dollar  note,  by  delivery  of  the  same  to  her  by  the 
said  Washington  A.  Lake  in  accordance  with  a  contract 
made  and  entered  into  after  a  settlement  between  the 
said  Washington  and  her  said  husband,  John  M.  Lake;  the 
said  Washington  directing  her  to  destroy  said  notes  at  the 
time  of  their  delivery,  which  she  did  by  burning  them. 
But  by  the  provisions  of  said  contract  the  said  Washing- 
ton was  to  deliver  also  the  said  note  of  three  hundred  and 
four  dollars  and  fifty  cents,  but  that  said  note  was  not  de- 
lived  with  the  others;  the  said  Washington  promising  to 
deliver  it  later,  but  he  never  did  so.  She  denies  that  any 
lien  was  retained  for  the  three  hundred  and  four  dollar 
and  fifty  cent  note,  or  that  it  was  a  balance  of  purchase 
money  for  said  eighty-four  acre  tract  of  land.  She  ad- 
mits the  possession  of  the  Walter,  Feltner  &  Co.    note  for 
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four  hundred  dollars,  but  claims  it  was  regularly  trans- 
ferred to  her  by  the  said  Washington  Lake  long  before  his 
death,  in  consideration  of  services  rendered  to  him  and 
kindness  extended  to  him  for  a  period  of  over  twenty-live 
years;  and  she  denies  that  the  plaintiff'  has  any  right  what- 
ever to  the  possession  of  said  notes,  or  any  of  them.  She 
denies  any  knowledge  of  the  one  hundred  and  fifty  dollar 
note  referred  to  in  the  bill  as  the  Wesley  Sinsel  note,  or  of 
the  George  H.  Smith  note  for  five  hundred  dollars,  but  says 
she  is  informed  and  believes  that  it  is  in  the  hands  of 
plaintiff',  who  was  carrying  on  legal  proceedings  at  the 
time  this  suit  was  brought  to  collect  the  same.  She  denies 
that  said  Washington  Lake  at  the  time  of  his  death  had 
any  of  his  notes  or  papers  at  her  house,  but  avers  that  be- 
fore his  death  took  place,  at  the  house  of  the  plaintiff',  the 
plaintiff*  demanded  and  took  to  his  house  every  dollar's 
worth  of  property  of  every  kind,  that  she  had  any  knowl- 
edge of,  belonging  to  the  said  Washington  A.  Lake.  That 
she  never  visited  plaintiff's  house  afterwards,  and  the 
charge  that  she  wrongfully  took  any  of  the  said  property, 
notes,  or  otherwise,  is  false.  That,  by  the  provisions  of 
said  contract  between  the  said  John  M.  Lake  and  the  said 
Washington  A.  Lake,  the  said  John  M.  was  to  give  his 
note  for  one  thousand  dollars,  and  a  deed  of  trust  was  to  be 
executed  on  said  eighty-four  acres  of  land,  in  which  trust 
she  was  to  join  with  her  said  husband,  and  it  was  agreed 
that  the  same  was  to  be  executed  within  thirty  days.  That 
she  was  always  ready  and  willing  to  execute  said  deed  on 
her  part,  and  is  still  willing  to  do  so,  if  it  should  appear 
to  the  court  right  and  equitable  for  her  to  do  so:  but  she 
says  that,  before'  said  note  was  made  or  said  deed  pre- 
pared, the  said  Washington,  in  consideration  of  large 
amounts  of  money  paid  for  and  advanced  to  him  by  her 
said  husband,  released  her  said  husband  from  the  payment 
of  the  said  one  thousand  dollars,  and  on  or  about  the  3d 
day  of  May,  1890,  delivered  up  to  respondent  all  of  the 
papers  and  notes  he  held  against  her  and  her  said  husband, 
except  the  said  note  of  one  hundred  and  fifty-five  dollars 
and  eighty-cents,  which  was  settled  and  delivered  to  her 
said  husband  before,  and  the  three  hundred  and  four  dol- 
lars and  fifty  cents,  which  was  also  settled  in  said  contract, 
but  which  was  not  delivered;  and  she  destroyed   them  as 


Digitized  by  CjOOQ IC 


Triplett  v.  Lake  et  ?/.r.  433 

aforesaid,  believing  them  to  be  of  no  further  use,  etc.,  in 
compliance  with  his  directions. 

To  these  answers  the  plaintiff  replied  generally.  A  large 
number  of  depositions  were  taken  by  both  plaintiff  and 
defendants,  bearing  principally  upon  the  question  of  the 
mental  capacity  of  said  Washington  A.  Lake,  and  his  abil- 
ity to  transact  business,  at  the  date  of  the  agreement  men- 
tioned in  the  defendants'  answers.  On  the  12th  day  of 
January,  1894,  a  decree  was  rendered  in  the  cause,  in 
which  it  was  ascertained  that  the  plaintilf  had  a  vendor's 
lien  against  the  property  mentioned,  which,  with  the  inter- 
est aggregated  thereon  to  the  12th  day  of  January,  1894, 
the  date  of  the  decree,  amounted  to  the  sum  of  four  thous- 
and eight  hundred  and  eighty-two  dollars  and  seventy-live 
cents,  and  it  was  decreed  that  unless  the  defendant  Isabel 
Lake,  or  some  one  for  her,  do  pay  said  sum,  with  interest 
thereon  from  the  11th  day  of  April,  1893,  together  with 
the  costs  of  said  suit,  within  thirty  days  from  the  rise  of 
the  court,  a  special  commissioner  therein  appointed  should 
sell  the  tract  of  land  aforesaid  upon  the  terms  therein  pre- 
scribed; and  from  this  decree  the  defendant  obtained  this 
appeal. 

Now,  in  determining  the  questions  raised  by  this  record, 
we  may  inquire,  first,  whether  the  allegations  contained 
in  the  defendants'  answers  set  forth  such  new  matter  as 
would  constitute  a  claim  for  affirmative  relief,  which,  if 
not  controverted  by  a  special  reply  in  writing,  should,  for 
the  purpose  of  the  suit,  be  taken  as  true,  and  no  proof 
thereof  required.  These  answers  deny  that  the  note  for 
three  hundred  and  four  dollars  and  fifty  cents  in  the  bill 
mentioned  was  part  of  the  purchase  money  for  said  eighty- 
four  acre  tract  of  land,  or  that  any  vendor's  lien  was  re- 
tained to  secure  the  payment  of  the  same,  but  they  say 
that  the  three  live  hundred  dollar  notes  (when  they  should 
have  said  "four,"  as  there  are  four  of  them,  and  the  word 
"three"  is  evidently  used  in  both  answers  by  mistake)  and 
the  four  hundred  and  ninety  dollar  note  were  liens  upon 
said  eighty-four  acres  of  land.  The  said  defendants  allege 
that  on  the  7th  day  of  December,  1889,  the  said  Washing- 
ton A.  Lake  entered  into  a  written  contract  with  his  son. 
J.  JM.  Lake,  whereby,  in  consideration  of  his  said  son  fur- 
nishing him  with  a  home  and  keeping  and  supporting  him 
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during  the  remainder  of  his  life,  he  released  said  J.  M. 
Lake  and  Isabel  Lake  from  the  payment  of  said  purchase 
money,  with  the  exception  of  one  thousand  dollars,  which 
was  to  he  secured  by  a  deed  of  trust  upon  the  land. 
To  these  answers  a  general  replication  was  tiled,  hut  this 
general  replication  would  not  he  sufficient  to  put  in  issue 
these  allegations,  if  they  were  such  as  entitled  the  defend- 
ants to  affirmative  relief;  but,  when  we  look  to  the  sub- 
stance of  these  answers,  we  can  find  in  them  nothing  fur- 
ther than  an  alleged  contract  on  the  part  of  AV.  A.  Lake  to 
release  the  lien  asserted  in  the  bill  in  consideration  of 
one  thousand  dollars  to  be  secured  by  deed  of  trust  upon 
the  land,  and  other  valuable  considerations.  This  we  can 
only  regard  as  matter  of  defense  to  the  lien  sought  to  be 
enforced  in  the  bill,  and  when  such  is  the  case  the  allega- 
tions of  the  answer  which  are  relied  on  by  way  of  defense 
to  the  allegations  contained  in  the  bill  are  put  in  issue  by 
the  general  replication.  So,  in  the  case  of  FovtUf  v.  Poar, 
85  W.  Va.  70  (12  ^.  E.  Kfflfl),  this  Court  held  that:  "A 
claim  for  recoupment  in  an  answer  does  not  make  such 
answer  one  setting  up  new  matter  calling  for  affirmative 
relief,  and  no  special  reply  thereto  is  necessary;  but  such 
claim  is  only  matter  of  defense  to  the  bill,  and  is  met  by  a 
general  replication."  In  the  case  of  Cunningham  v.  lied- 
rick)  28  W.  Va.  579,  it  was  held  that:  "Tiider  the  opera- 
tion of  sections  85  and  8(>  of  chapter  125  of  the  Code,  where 
the  answer  contains  material  allegations  constituting  a 
claim  for  affirmative  relief,  and  no  'reply  in  writing'  is 
tiled,  but  a  general  replication,  and  the  cause  has  been 
heard  upon  the  pleadings  thus  made  and  the  proofs  taken, 
if  the  record  shows  that  it  is  not  such  a  case  as  would,  be- 
fore the  passage  of  said  sections,  have  made  the  tiling  of 
a  cross  bill  necessary  in  order  to  entitle  the  defendant  to 
the  relief  sought,  the  decree  will  not  be  reversed  because 
no  reply  in  writing  was  tiled."  This  question  was  also  be- 
fore this  Court  in  the  case  of  Smith  v.  Turfey^  82  W.  Va. 
14  (\)  S.  K.  -!()),  in  which  it  was  held  that:  uAn  answer 
containing  new  matter  calls  for  a  reply  in  writing,  under 
sections  85  and  8(>  of  chapter  125  of  the  Code,  only  when 
such  new  matter,  in  its  nature,  as  applied  to  the  cause, 
calls  for  affirmative'  relief  against  some  of  the  parties,  and 
is  not  simply  matter  of  defense  of  plaintiff's  case;  aud  it 
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may,  by  its  matter,  call  for  such  reply  only  from  certain 
of  the  parties,  and  not  from  others,  and  only  as  to  part  of 
its  matter,  and  not  as  as  to  the  residue  thereof.''  And 
again,  in  the  ease  of  Moore  v.  Wheeler,  10  W.  Va.  85,  it 
x  was  held  that :  "An  answer  alleging  new  matter  consti- 
tuting a  claim  to  affirmative  relief  in  the  suit,  in  the  pur- 
view and  meaning  of  the  thirty-fifth  section  of  chapter 
125  of  the  (-ode,  was  intended  simply  to  be  allowed  in 
lieu  of  a  cross-bill  in  the  cause  as  to  such  new  matter,  and 
not  to  make  any  other  change  in  the  practice  as  to  the 
pleadings  in  courts  of  equity."  It  was  not  necessary,  as 
we  think,  in  the  case  under  consideration,  in  the  absence 
of  said  sections,  to  have  filed  a  cross  bill,  in  order  to  set  up 
the  contract  (alleged  in  said  answers)  to  release  the  ven- 
dor's lien  sought  to  be  enforced  in  the  bill,  but  it  was  mat- 
ter which  could  be  set  up  by  way  of  defense  in  the  answer, 
and  was  properly  put  in  issue  by  the  general  replication ; 
and  the  court  appears  to  have  held  (as  we  think,  properly) 
that  the  defendants  have  failed  to  sustain  the  allegations 
of  their  answers  by  competent  testimony,  and  has  held 
that  the  plaintiff  was  entitled  to  the  enforcement  of  the 
vendor's  lien  reserved  on  the  face  of  said  deed. 

The  court  in  this  case  proceeded  to  enforce  the  vendor's 
lien.  The  cause  was  not  referred  to  a  commissioner  to 
ascertain  the  amount  of  the  same,  but  the  court  found  (by 
what  process  it  is  difficult  to  determine)  that  it  aggregated, 
including  principal  and  interest  to  the  12th  day  of  January, 
1894,  the  sum  of  four  thousand  eight  hundred  and  eighty- 
two  dollars  and  seventy-five  cents.  Now,  if  we  omit  from 
the  calculation  the  note  for  three  hundred  and  four  dollars 
and  fifty  cents,  which  is  alleged  in  the  bill  to  constitute  a 
part  of  said  vendor's  lien,  but  which  is  not  mentioned  in 
the  deed  as  part  of  the  purchase  money,  and  for  which  no 
lien  was  retained,  and  also  omit  the  note  for  two  hundred 
and  thirty-six  dollars,  which  is  mentioned  in  the  deed,  and 
to  secure  which  a  vendor's  lien  was  retained,  but  which 
was  not  mentioned  in  the  bill  as  being  secured  by  a  ven- 
dor's lien,  the  interest  and  principal  would  aggregate  to 
the  12th  day  of  January,  18i)4,  four  thousand  eight  hun- 
dred and  ninety-three  dollars  and  sixty-eight  cents,  instead 
of  four  thousand  eight  hundred  and  eighty-two  dollars  and 
seventy-five  cents,  as  was  ascertained  by  the  court;  and 


Digitized  by  CjOOQ IC 


48(J  Triplett  v.  Lake  ei  trs. 

while  it  is  true  that  this  is  an  inaccuracy  of  which  the  de- 
fendants could  not  complain,  for  the  reason  that  the  error 
was  not  to  their  prejudice,  yet  the  court  in  its  decree  did, 
as  we  think,  commit  an  error  to  the  prejudice  of  the  de- 
fendants, of  which  they  complain,  in  this:  that  after  find- 
ing the  aggregate  of  the  principal  and  interest  of  said  pur- 
chase money  to  the  12th  day  of  January,  1894,  to  he  four 
thousand  eight  hundred  and  eighty-two  dollars  and  seventy- 
live  cents,  the  court  decreed  that  unless  the  said  Isabel 
Lake,  or  some  one  for  her,  do  pay  the  said  sum  of  four 
thousand  eight  hundred  and  eighty-two  dollars  and  seventy- 
live  cents,  with  interest  from  the  11th  day  of  April,  1893, 
together  with  the  costs  of  the  suit,  that  a  special  commis- 
sioner therein  named  should  sell  after  thirty  days  the  prop- 
erty described  in  the  bill,  upon  the  terms  set  forth  in  said 
decree.  It  is  provided  by  our  statute  (section  16  of  chap- 
ter 181  of  the  (-ode)  that:  "In  all  cases  where  a  judg- 
ment or  decree  is  rendered  or  made  for  the  payment  of 
money,  it  shall  be  for  the  aggregate  of  principal  and  inter- 
est due  at  the  date  of  the  verdict  if  there  be  one,  other- 
wise at  the  date  of  the  judgment  or  decree,  with  interest 
thereon  from  such  date  except  in  cases  where  it  is  other- 
wise provided."  So  in  the  ease  of  Hawker  v.  Hall  road 
Co.,  15  W.  Va.,  (>44,  Grken,  President,  delivering  the 
opinion  of  the  Court,  said:  "The  court  erred  in  giving 
judgment  for  interest  on  damages  found  by  the  jury  prior 
to  the  day  the  judgment  was  actually  entered;  that  is,  the 
7th  day  of  May,  1878.  The  judgment  entered  by  the  cir- 
cuit court  erroneously  gave  interest  from  the  first  day  of 
the  term  at  which  the  judgment  was  entered ;  that  is, 
from  April  18, 1878.1'  Again,  in  the  case  of  Lawb  v.  Cecil, 
25  W.  Va.  288,  Johnson,  President,  in  the  opinion  of  the 
Court,  says  :  "It  was  error  to  decree  interest  on  the  aggre- 
gate of  principal  and  interest  from  a  time  anterior  to  the 
rendition  of  the  decree, " — citing  Fowler  v.  Railroad  Co., 
18  \V.  Va.  579,  He  adds  that,  while  this  error  would  re- 
quire the  decree  to  be  corrected,  yet,  as  the  difference  is 
not  sufficient  to  give  this  Court  jurisdiction,  it  would,  if 
there  were  no  other  error,  be  reversed,  with  costs  to  the 
appellee,  and  a  decree  entered  for  the  correct  amount; 
citing  Bee  v.  Bt/rdeff,  211  W.  Va.,  744,  which  was  a  suit  to 
enforce  a  vendor's  lien,  and  in  which  it  was  held  "that  in 
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a  controversy  merely  pecuniary,  where  the  alleged  errors 
against  the  appellant  exceed  one  hundred  dollars,  but  this 
Court  finds  an  error  of  less  than  one  hundred  dollars,  if 
such  error  he  merely  clerical  this  Court  will  correct  and 
a  (linn  the  decree,  hut,  if  it  be  judicial,  the  decree  will  be 
reversed,  with  costs  to  the  appellee  in  either  event/'  In 
the  case  we  are  considering,  however,  the  decree  was  for 
interest  on  the  sum  of  four  thousand  eight  hundred  and 
eighty-two  dollars  and  seventy-five  cents  for  nine  months 
and  one  day  previous  to  the  date  of  the  decree,  which 
would  amount  to  a  little  more  than  two  hundred  and 
twenty  dollars  ;  and  this  is  not  a  mere  clerical  error,  but  is  a 
judicial  error.  The  nine  months  having  already  elapsed  at 
the  date  of  the  decree,  a  decree  was  entered  for  something 
over  two  hundred  and  twenty  dollars  more  than  the  plain- 
tiff was  entitled  to,  if  the  court  had  been  correct  in  finding 
four  thousand  eight  hundred  and  eighty-two  dollars  and 
seventy-five  cents  to  be  the  aggregate  amount  to  which  the 
plaintiff  was  entitled.  In  the  case  of  Payne  v.  Webby  28 
W.  Va.  558,  which  was  a  suit  brought  to  enforce  a  ven- 
dor's lien,  this  Court  held  :  "It  is  the  duty  of  the  court, 
before  it  decrees  a  sale  of  land,  to  fix  definitely  both  the 
amounts  and  priorities  of  the  liens  on  it,  and  the  failure 
to  do  either  will  be  ground  for  the  reversal  of  the  decree." 
Now,  if  we  were  to  proceed  to  correct  this  decree  as  to  the 
amount  of  the  lien  the  plaintiff  was  entitled  to  enforce 
against  the  land  in  the  bill  mentioned,  we  would  look  first 
at  the  allegations  of  the  bill,  and  would  there  find  among 
the  other  notes  a  note  for  three  hundred  and  four  dollars 
and  fifty  cents  dated  December  10,  1877,  which,  with  in- 
terest added  to  the  date  of  the  decree,  would  amount  to  a 
little  over  six  hundred  dollars,  which  is  alleged  to  be  for 
part  of  the  purchase  money  and  a  lien  on  the  land,  which 
allegation,  however,  is  denied  by  the  answers;  and  the 
only  proof  of  the  notes  constituting  a  vendor's  lien  on  said 
land  is  the  deed  exhibited  with  the  bill,  which  mentions 
and  describes  no  such  note  as  the  three  hundred  and  four 
dollars  and  fifty  cents,  but  does  describe  a  note  for  two 
hundred  and  thirty-six  dollars,  dated  December  10,  1877, 
and  payable  on  or  before  the  10th  of  December,  1878, 
which  note,  with  sixteen  years  and  one  month  interest 
added,  would  amount  to  nearly  four  hundred  and  seventy- 
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five  dollars.  Yet  both  of  these  notes  appear  to  have  been 
omitted  in  making  the  calculation  and  ascertaining  the 
aggregate  on  which  to  base  the  decree,  and  while  the  de- 
fendants can  not  complain  that  these  notes,  or  either  of 
them,  have  been  omitted  from  the  calculation,  they  can 
complain  that  nine  months'  illegal  interest,  amounting  to 
two  hundred  and  twenty  dollars  and  fifty-four  cents,  has 
been  added  to  an  aggregate  improperly  ascertained,  and 
that  their  land  has  been  decreed  to  be  sold  for  the  aggre- 
gate so  improperly  ascertained,  with  said  illegal  interest 
added.  This  was  not  a  clerical  error  such  as  could  have 
been  corrected  under  the  statute  on  motion,  but  was  a  ju- 
dicial error,  for  which  the  cause  must  be  reversed  and  re- 
manded, with  costs  to  the  appellants. 

On  Kkhkarixo. 

This  case  was  before  this  Court  and  was  submitted  on 
the  11th  of  September,  1895:  an  opinion  therein  having 
been  handed  down  on  the  24th  day  of  January,  1890.  A 
rehearing  was  applied  for  and  allowed  on  the  1st  day  of 
February,  1890.  The  cause  was  reargued  and  resubmitted 
on  February  tf,  1897.  The  sole  ground  upon  which  the 
opinion  was  based,  reversing  the  decree  in  the  origiual 
cause,  was  that  the  decree  complained  of,  after  aggregat- 
ing the  principal  and  interest  due  upon  the  claim  asserted 
in  the  bill,  gave  interest  thereon  for  a  period  nine  months 
and  one  day  anterior  to  the  date  of  the  decree,  which  in- 
terest amounted  to  a  little  more  than  two  hundred  and 
twenty  dollars.  This  was  held  to  be  a  judicial  error,  and 
the  decree  complained  of  was  on  this  account  reversed. 
Since  said  opinion  was  handed  down,  to  wit,  on  the  18th 
of  July,  1890,  the  plaintiff,  after  giving  proper  notice, 
moved  the  circuit  court  of  Taylor  county  to  correct  said 
decree  under  the  provision  of  chapter  184  of  the  Code, 
which  motion  was  sustained,  and  which  decree  was  cor- 
rected so  as  to  give  interest  on  the  aggregate  amount  of  the 
principal  and  interest  due  on  the  claim  asserted  in  the  bill 
from  the  date  of  said  decree.  The  decree  having  been  cor- 
rected as  above  stated,  the  question  submitted  for  our  con- 
sideration is  whether  it  was  such  an  error  as  could  have 
been  corrected  on  motion  by  the  same  court,  and  was 
properly  corrected  by  the  circuit  court. 
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At  the  time  the  opinion  in  this  cause  was  handed  down, 
I  was  of  opinion  that  this  error  was  a  judicial  one,  and  not 
a  clerical  error  which  could  have  been  corrected  under  any 
of  the  sections  of  chapter  134  of  the  Code;  but,  upon  a 
closer  examination  of  the  provisions  of  the  statute  and  the 
authorities  relied  upon  in  the  petition  filed  for  the  rehear- 
ing of  this  cause,  my  conclusion  is  that  I  was  mistaken  in 
holding  the  error  upon  which  the  opinion  was  based  to  have 
been  a  judicial  one,  and  not  a  clerical  error  such  as  could 
have  been  corrected  on  motion,  under  the  statute.  Hav- 
ing arrived  at  this  conclusion,  the  question  is  what  effect 
the  correction  of  the  judgment  by  the  circuit  court  after 
the  rehearing  was  allowed  in  this  case  should  have  upon 
the  decree  now  to  be  entered  therein.  In  determining 
this  question,  we  look  first  to  see  whether  the  appellants 
at  the  time  the  appeal  was  applied  for  were  in  a  condition 
to  ask  this  Court  for  a  reversal  of  the  decree  complained 
of.  If  the  only  error  appearing  on  the  face  of  the  record 
was  such  as  could  have  been  corrected  in  the  aircuit  court, 
should  their  appeal  have  been  entertained?  In  reply  to 
this  question,  section  6,  chapter  134,  of  the  ('ode,  provides 
that:  "No  appeal,  writ  of  error  or  supersedeas  shall  be 
allowed  or  entertained  by  an  appellate  court  or  judge  for 
any  matter  for  which  a  judgment  or  decree  is  liable  to  be 
reversed  or  amended  on  motion  as  aforesaid  by  the  court 
which  rendered  it  or  the  judge  thereof  until  such  motion 
be  made  and  overruled  in  whole  or  in  part.  And  when  an 
appellate  court  hears  a  case  wherein  an  appeal,  writ  of 
error  or  supersedeas  has  been  allowed,  if  it  appear  that, 
either  before  or  since  the  same  was  allowed  the  judgment 
or  decree  has  been  so  amended,  the  appellate  court  shall 
affirm  the  judgment  or  decree  unless  there  be  other  error." 
Under  section  5  of  the  same  chapter,  it  is  provided  that : 
uThe  court  in  which  is  rendered  a  judgment  or  decree  in  a 
cause  wherein  there  is  in  a  declaration  or  pleading  or  in 
the  record  of  the  judgment  or  decree  any  mistake,  miscal- 
culation, or  misrecital  of  any  name,  sum,  quantity  or 
time,  when  the  same  is  right  in  any  part  of  the  record  or 
proceedings  *  *  *  whereby  such  judgment  or  decree 
may  be  safely  amended,  the  judge  thereof  may  on  motion 
of  any  party  amend  such  judgment  or  decree  according  to 
the  truth  and  justice  of  the  case  after  reasonable  notice  to 
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the  opposite  party."  Having  concluded  that  the  error 
complained  of  upon  which  the  opinion  in  this  case  was 
based  was  not  a  judicial  error,  hut  a  clerical  error,  the  ap- 
pellants should  have  applied  to  the  circuit  court,  under 
chapter  134  of  the  Code,  to  correct  the  same,  instead  of 
bringing  the  case  here  by  appeal.  This  was  a  controversy 
merely  pecuniary,  and,  upon  the  question  presented  by 
the  record,  we  find  that  tins  Court  has  held  in  the  case  of 
Conner  v.  Flvxlnnan,  4  W.  Va.  (WW  (point  5  of  the  sylla- 
bus), that :  fckA  judgment  rendered  in  June,  1870,  which 
provides  for  the  recovery  of  interest  from  18(H),  which  is 
held  to  be  erroneous  under  sections  14  and  1(>,  chapter  181, 
p.  f>27,  of  the  Code;  but  such  error  can  be  corrected  in  the 
court  below,  by  section  5,  chapter  184,  and  in  this  Court, 
by  section  6  of  the  same  chapter,  and  it  was  accordingly 
corrected."  Also,  in  the  case  of  Bee  v.  Burnett,  23  W. 
Va.  744  (second  point  of  syllabus),  it  was  held  that:  "In 
a  controversy  merely  pecuniary,  where  the  alleged  errors 
against  the  appellant  exceed  #100,  but  this  Court  finds  an 
error  of  less  than  $100,  if  such  error  be  merely  clerical 
this  Court  will  correct  and  confirm  the  decree;  but,  if  it 
be  judicial,  the  decree  will  be  reversed,  with  costs  to  the 
appellee  in  either  event.  ^  Again,  in  the  case  of  Lamb  v. 
CcW/,  25  W.  Va.  2SS  (first  point  of  syllabus),  it  was  held 
that :  "While  it  was  error  to  give  interest  upon  the  aggre- 
gate of  principal  and  interest  from  a  time  anterior  to  the 
decree,  yet  if  the  difference  in  amount  is  less  than  $100, 
and  that  is  the  only  error  appearing  by  the  record,  the  de- 
cree will  be  reversed,  with  costs  to  the  appellee,  and  a  de- 
cree will  be  entered  for  the  proper  amount."  In  the  case 
we  are  now  considering  the  mistake  was  one  which  might 
have  been  easily  corrected  by  reference  to  other  portions 
of  the  record,  as  has  been  shown  by  the  subsequent  action 
of  the  circuit  court  in  correcting  the  same.  This  correc- 
tion might  have  been  made  on  motion  by  the  appellants 
before  bringing  the  case  here,  and  having  failed  to  move 
in  the  circuit  court  to  correct  said  clerical  error,  and  the 
same  having  been  subsequently  corrected  on  motion  of  the 
appellee,  the  decree  as  corrected  is  affirmed,  with  costs  to 
the  appellee. 

Affirmed. 
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Submitted  January  10,  1897— Derided  April  24,  18»7. 

1.  Order — Acceptance — Statute,  of  Frauds. 

An  unconditional  verbal  promise  to  pay  a  written  order  is 
an  acceptance  of  such  order,  and,  if  founded  on  a  sufficient 
legal  consideration,  is  binding1  on  tbe  acceptor.  The  debt, 
default,  or  misdoing  of  another  is  not  a  sufficient  considera- 
tion to  exempt  such  promise  from  the  operation  of  the  stat- 
ute of  frauds,     (p.  444.) 

2.  Instructions — Erroneous  Instructions — Reversal. 

Where  the  instructions  given  in  behalf  of  plaintiff  are  erro- 
neous, and  contradictory  to  instructions  given  in  behalf  of 
defendant,  judgment  in  favor  of  plaintiff  will  be  reversed, 
(p.  445.) 

Error  to  Circuit  Court,  Kanawha  county. 

Action  by  J.  H.  Burnett  against  the  Boone  Lumber 
Company.  Judgment  for  plaintiff  and  defendant  brings 
error. 

Reversed. 

Wilson  &  Payne  and  S.  S.  Green,  for  plaintiff  in  error. 

Simms  &  Exslow  and  Herbert  Fitzpatrick,  for  defend- 
ant in  error. 

Dent,  Jcdok: 

The  Boone  Lumber  Company  complains  of  a  judgment 
of  the  Circuit  Court  of  Kanawha  county,  rendered  against 
it  on  the  5th  day  of  April,  1895,  in  favor  of  J.  H.  Barnett, 
for  the  sum  of  one  thousand  one  hundred  and  thirty-two 
dollars.  The  following  is  a  statement  of  the  case  :  uOn 
the  8d  of  November,  18U1,  (L  S.  Seites  and  Isaac  Plumley 
entered  into  a  contract  with  the  J.  H.  Millender  Lumber 
Company  for  the  sale  of  logs  at  that  time  on  the  A.  M. 
Smith  tract  of  land,  lying  on  Cobb's  creek.  On  the  20th 
of  January  following,  Seites,  having  purchased  Plunder's 
interest,  was  released  from  the  agreement  by  the  assump- 
tion of  certain  indebtedness,  accompanied  by  a  cash  pay- 
ment of  $501).     Prior  to  the  formation  and  release  of  this 
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contract  in  the  fall  of  1891,  J.  II.  Barnett,  the  defendant 
in  error,  had  been  engaged  in  hauling  this  lumber  from 
Plumley,  working  through  the  autumn  months,  but  receiv- 
ing virtually  nothing.  Early  in  January,  1892,  Barnett 
entered  the  employ  of  Seites,  and  continued  hauling  until 
April,  it  being  mutually  agreed  that  the  logs  should  be  a 
pledge  of  payment  for  the  labor.  Fpon  the  4th  of  March, 
1892,  Seites  contracted  with  the  Lindsay-Coehran  Manu- 
facturing Company  (later  the  Boone  Lumber  Company, 
the  plaintiff  in  error)  in  regard  to  the  logs  hauled  by  Bar- 
nett, and  then  at  the  mouth  of  Cobb's  creek  awaiting  a 
rise  in  the  water,  but  bearing  the  mark  'J.  B.'  for  future 
identification.  It  was  claimed  that  the  lumber  company 
took  the  timber  subject  to  existing  liens,  including  the 
claim  of  Barnett.  March  29th  an  order:  'March  29,  1892. 
Messrs.  Lindsay-Coehran  Co.:  Please  pay  J.  II.  Barnett 
$600.00  (six  hundred  dollars)  for  me,  and  this  shall  be 
your  receipt  for  same,  on  timber.  Yours,  etc.,  (I.  S.  Seites,' 
— for  $600,  was  given  Barnett  by  Seites  upon  the  Lind- 
say-Coehran Company,  promptly  presented,  and  verb- 
ally accepted,  either  conditionally  or  unconditionally,  but 
no  payment  was  made.  About  the  same  time  a  flood  tide 
had  brought  out  part  of  the  timber,  and  it  was  being 
measured  and  sawed  at  the  mill  of  the  plaintiff'  in  error, 
though  a  large  portion  of  it  still  remained  upon  the  banks 
of  Cobb's  creek;  and  in  April,  1892,  the  first  lien  upon  it, 
held  by  the  owners  of  the  land  from  which  it  had  been 
cut,  was  paid  by  the  Boone  Lumber  Company.  During 
this  month  the  second  order:  'April  22,  1892.  Messrs. 
Lindsay-Coehran  Co.  :  Please  pay  J.  H.  Barnett  $870.00, 
and  charge  the  same  to  me.  Yours,  respectfully,  C  S. 
Seites,' — drawn  similarly  to  the  former,  in  the  sum  of 
$870,  was  given.  As  in  the  prior  ease,  presentation  was 
immediate,  and  acceptance  verbal, — claimed  by  plaintiff, 
absolute;  by  defendant,  conditional  June  8,  1892,  the  ben- 
efit of  the  contracts  of  November  8,  1891,  and  January  20, 
1892,  was  assigned  to  the  Lindsay-Coehran  Manufacturing 
Company,  and  12  days  later  an  order  for  $0,500,  drawn 
upon  it  March  29,  1891,  in  favor  of  Pritchard  &  Brubaker, 
was  paid." 

The  court  gave  the  following  instructions  to  the  jury  in 
behalf  of  plaintiff:  "The  court  instructs  the  jury  that  the 
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acceptance  of  a  written  order  may  be  made  verbally  as 
well  as  by  writing,  and  that  a  verbal  acceptance  of  an  or- 
der is  binding  on  the  acceptor."  Instruction  No.  2:  "The 
court  further  instructs  the  jury  that  a  verbal  promise  to 
pay  an  order,  by  the  drawer  thereof,  at  the  time  of  presen- 
tation, is  an  acceptance  of  said  order,  and  binds  the 
drawer."  And  the  following  in  behalf  of  defendant :  In- 
struction No.  1  :  "The  court  instructs  the  jury  that  if  they 
believe,  from  the  evidence,  that  the  Lindsay-Cochran  Man- 
ufacturing Company  accepted  the  orders  described  in  the 
declaration  verbally,  in  order  to  entitle  the  plaintiff  to 
recover  he  must  prove  to  their  satisfaction  that  such  ver- 
bal acceptance,  so  made,  was  such  as  to  show  clearly  the 
intention  on  the  part  of  said  company  to  bind  itself  to  the 
payment  of  the  said  orders  at  all  events,  and  that,  if  the 
acceptance* was  equivocal,  the  plaintiff  cannot  recover." 
Instruction  No.  2:  "The  court  further  instructs  the  jury 
that  if  they  believe,  from  the  evidence,  that  the  defendant 
company,  by  its  duly  authorized  agent,  accepted  the  or- 
ders mentioned  in  the  plaintiff's  declaration  upon  the  con- 
dition that  said  company  would  pay  the  said  orders  out  of 
any  moneys  which  it  might  owe  (J.  S.  Scites  when  the  logs 
purchased  by  said  company  from  said  Scites  were  delivered 
according  to  contract,  the  plaintiff  cannot  recover  until 
he  proves  that  the  defendant  company  does  owe  said 
Scites  on  said  contract,  and,  if  it  does  owe  him,  then  only 
to  the  extent  of  said  indebtedness."  Instruction  No.  12: 
"The  court  instructs  the  jury  that  the  plaintiff  did  not 
have  a  lien  upon  the  logs  hauled  by  him  at  the  time  of  the 
presentation  of  the  orders  of  March  20,  and  April  22,  1894, 
if  prior  to  such  presentation  he  voluntarily  parted  with 
the  possession  of  said  logs,  and  turned  them  over  to  de- 
fendant's agents."  Instruction  No.  18:  "The  court  in- 
structs the  jury  that  if  they  find,  from  the  evidence,  that 
the  defendant,  by  its  authorized  agents,  promised  the 
plaintiff  that  it  would  pay  the  orders  of  March  20,  and 
April  22,  1894,  if  there  should  be  anything  due  (J.  S. 
Scites  after  the  payment  by  defendant  of  other  and  prior 
claims,  and  they  further  find  that,  after  the  payment  of 
such  claims,  there  was  nothing  due  said  Scites,  then  they 
cannot  find  for  the  plaintiff  because  of  such  promise."  In- 
struction No.  14 :    "The  court   instructs  the   jury  that  al- 
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though  they  shall  find,  from  the  evidence,  that  the  defend- 
ant, by  its  authorized  agent  or  agents,  promised  to  pay  the 
orders  of  March  2(>,  and  April  22,  1804,  yet  they  cannot  iind 
for  the  plaintiff  if,  at  the  time  of.  the  presentation  of  said 
orders,  and  at  the  time  of  said  promise,  the  defendant  com- 
pany was  not  indebted  to  (i.  S.  Seites,  and  there  was  no 
consideration  for  the  performance  of  said  promise/'  In- 
struction No.  15:  "The  court  instructs  the  jury  that  a 
promise  to  pay  the  debt  of  another  cannot  be  enforced  un- 
less such  promise  was  in  writing,  and  if  they  find,  from  the 
evidence,  that  the  defendant,  by  its  authorized  agents, 
promised  to  pay  the  orders  of  March  2(>,  and  April  22,  1894, 
and  that  said  promise  was  merely  for  the  payment  of  the 
debt  of  (I.  S.  Seites,  and  without  consideration,  then  they 
cannot  find  for  the  plaintiff  because  of  such  promise." 
The  defendant  also  asked  for  nine  other  instructions, 
which  were  refused  by  the  court. 

As  the  instructions  given  fully  and  completely  cover  de- 
fendant's case,  it  is  useless  to  cumber  the  record  with  those 
refused,  as  they  cover  the  same  grounds  as  those  given, 
and  some  of  them  are  plainly  erroneous,  and  the  court 
committed  no  substantial  error  in  refusing  them.  The 
only  question  involved  in  this  case  is  whether  the  defend- 
ant, by  its  duly  authorized  agents,  accepted  the  orders  in 
controversy  in  such  manner  as  would  make  it  legally  lia- 
ble to  pay  the  same  to  the  plaintiff.  Such  was  the  real 
issue  between  the  parties.  The  acceptance  was  verbal,  and  if 
made  without  other  consideration  than  the  debt,  default, 
or  misdoing  of  another,  it  was  void  under  the  statute  of 
frauds,  and,  if  conditional,  it  would  not  be  binding  until 
the  condition  was  fulfilled,  even  if  on  good  consideration. 
Gerow  v.  IHfe,  29  \V.  Va.  4«2  (2  S.  E.  104) ;  1  Am. 
&  Eng.  Ene.  Law,  227;  Walton  v.  Manrievilh*,  5tf  Iowa 
597  (9  X.  W.  »13):  Browne,  St.  Frauds,  174;  2  Hob. 
Prac.  152.  Neither  of  the  instructions  given  by 
plaintiff  properly  propounds  the  law.  They  are  to 
the  effect  that  the  verbal  aeeepranee  of  an  order, 
without  regard  to  the  consideration,  is  valid  and  binding, 
which  would  amount  to  a  nullification  of  the  statute  of 
frauds.  They  are  abstract  propositions  of  law,  and  virtu- 
ally equivalent  to  instructing  the  jury  "that,  if  they  be- 
lieve that  the  defendant  verbally  promised  to  pay  the  or- 
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ders  in  controversy,  they  must  find  for  the  plaintiff."  An 
instruction  in  this  form  would  be  recognized  at  once  as 
bad,  for  the  reason  that  it  ignores  the  fact  that  such  prom- 
ise is  liable  to  be  defeated  for  want  of  consideration,  and 
that  it  might  have  been  coupled  with  a  condition.  The 
defendant  claimed  that  this  was  the  case,  yet  these  in- 
structions wholly  disregard  such  defense.  The  instruc- 
tions could  have  been  made  good  by  adding  thereto,  "if 
such  verbal  promise  was  on  a  sufficient  legal  considera- 
tion," or  "was  not  for  the  payment  of  the  debt,  default, 
or  misdoing  of  another."  It  is  true  that  the  defendant's 
instructions  are  contradictory  to,  and  thereby  supply  the 
defect  in,  the  plaintiff's;  but  this  does  not  cure  the  error, 
for  the  court  cannot  tell  which  set  of  instructions  the  jury 
followed  in  reaching  their  verdict.  Presumably,  however, 
they  adhered  to  the  erroneous  instructions  in  behalf  of 
plaintiff.  In  the  case  of  Mc.Mechen  v.  MrMerhen,  17  W. 
Va.  708,  this  court  held  that  "it  is  error  to  give  inconsist- 
ent instructions  to  the  jury,  for  it  is  calculated  to  confuse 
and  mislead  them.  It  leaves  the  jury  at  liberty  to  decide 
according  to  the  correct  rule  of  law,  or  the  contrary,  and 
renders  it  impossible  for  the  court  to  determine  upon  what 
legal  principles  the  verdict  was  founded."  MeCreanfx 
A<lm%r  v.  liedlroad  Co.,  48  W.  Va.  110  (27  S.  E.  827); 
Wooiteell  v.  Improvement  Co.,  88  W.  Va.  28  (17  S. 
E.  88(5) ;  MrKelvey  v.  HaHroml  Co.,  8f>  W.  Va.  500  (14  S. 
E.  2(H) ;  Hall  v.  Lyons,  2»  \V.  Va.  420  (1  S.  E.  582) ;  Mason 
v.  Bi'iffge  Co.,  20  \V.  Va.  228. 

The  defendant's  interrogatories  are  open  to  the  same 
objection  as  the  plaintiff's  instructions.  It  may  be  true 
that  the  defendant  was  not  indebted  to  (J.  8.  Scites,  the 
drawer  of  the  order,  and  that  there  was  no  novation,  or 
arrangement  between  the  parties,  by  which  the  plaintiff 
was  to  release  Scites  and  take  the  defendant  for  the 
amount  of  the  orders;  yet,  if  the  plaintiff  released  a  valid 
lien  on  the  logs,  and  the  defendant  received  the  benefit 
of  such  release,  such  a  consideration  would  be  sufficient  to 
make  the  verbal  promise  binding.  G'eroir  v.  liijf'e,  supra, 
and  cases  therein  cited.  The  defendant  objects  to  the  tes- 
timony of  (iodfrey  Scites  in  relation  to  the  understanding 
between  himself  and  the  plaintiff  as  to  his  right  to  hold 
the  logs  until  he  was  paid  for  the  hauling.     There  certainly 
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can  be  no  good  reason  why  this  evidence  should  not  go  to 
the  jury,  as  one  of  the  questions*  involved  was  as  to 
whether  the  plaintiff  had  a  lien  on  the  logs.  F.  (). 
Ingraham's  testimony  is  objected  to  for  the  same  reason, 
and  it  does  not  appear  that  it  was  incompetent  for  a  like 
purpose.  The  defendant  was  claiming  under  Scites,  and 
took  only  such  interest  in  the  logs  as  he  held.  The  testi- 
mony of  Peter  MeClure,  wherein  he  details  a  conversation 
had  with  Mr.  Davidson,  agent  of  defendant,  to  the  effect 
that  the  agent  said  :  "We  are  going  to  pay  you  and  Mr. 
Pauley  and  Mr.  Barnett.  What  more  do  you  want?" — is 
incompetent  to  prove  a  binding  promise.  Yet  it  is  proper 
to  go  to  the  jury,  as  tending  to  establish  the  admission  of 
liability  on  a  promise  already  made, — in  other  words,  to 
fortify  it  as  a  promise  made  on  sufficient  consideration. 
Defendant  further  insists  that  it  had  the  right  to  show  by 
Benton  Pauley  in  what  manner  it  accepted  his  order,  as 
tending  to  show,  it  must  be  presumed,  that  plaintiff's 
orders  were  accepted  in  the  same  manner.  The  counsel 
certainly  know  that  such  evidence  is  improper,  as  there 
may  be  reasons  for  accepting  the  one  order  that  would  not 
apply  to  the  other,  and  vlee  evena.  If  defendant  was  not 
indebted  to  Godfrey  Scites  at  the  time  the  orders  were 
presented,  a  verbal  promise  to  pay  or  accept  the  same 
would  not  be  binding,  unless  sustained  by  a  sufficient  legal 
consideration,  and,  if  indebted,  no  promise  would  be  nec- 
essary, as  the  orders  to  the  extent  thereof  would  operate 
as  an  assignment  of  such  indebtedness  on  notice  without 
acceptance.     2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1059. 

For  the  error  committed  in  giving  the  plaintiff's  instruc- 
tions the  judgment  of  the  circuit  court  is  reversed,  the 
verdict  of  the  jury  set  aside,  and  a  new  trial  awarded. 

lie  verged. 
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CHARLESTON. 


Hoopes  r.   Devaughn  et  al. 
Submitted  February  4,  1897— Decided  April  24,  1897. 

1.  FoK(JKi)  T)EKI) — Cancellation — Equity  Jurisdiction— Title. 

A  suit  in  equity  to  annul  a  forced  deed  of  land,  and  have  it 
canceled,  and  the  record  of  it  declared  void,  brought-  by  the 
legal  owner  of  the  land,  who  is  the  grantor  named  in  the 
forged  iUw\%  or  the  party  holding  title  from  such  grantor, 
who  institutes  suit  to  annul  such  forged  deed  while  he  is  out 
of  possession,  is  not  taken  out  of  equitable  jurisdiction  by  the 
fact  that  the  iie^<\  is  void.  It  is  not  necessary,  before  bring- 
ing such  suit,  that  the  legal  owner  should  establish  his  title 
and  obtain  possession  of  the  land  by  ejectment  at  law.  (p. 
4o2.) 

2.  Depositions— Xon-lie*idmt  Witness— A  ffidu vit. 

The  deposition  of  a  non-resident  witness,  taken  without  the 
affidavit  required  by  section  :U  of  chapter  130 of  the  Code,  can 
be  read  upon  the  trial,  if  it  appears  from  the  depositions  them- 
selves that  the  witnesses  were  non-residents  of  the  State  at 
the  time  their  depositions  were  taken,     (p.  4jV3.) 

3.  RETIRN  ok  &UKRIW— Amendment— Dejtotiition*. 

If  a  sheriff  has  made  a  return  upon  a  notice  to  take  depo- 
sitions which,  through  inadvertence  or  mistake,  is  not  in  ac- 
cordance with  the  facts,  the  court  will  be  liberal  in  allowing 
him  to  amend  his  return,  and  when  amended  it  will  relate 
back  to  the  date  of  the  original  return,     (p.  4.V>.) 

Appeal  from  Circuit  Court,  Wood  county. 

Bill  by  Cyrus  Hoopes  against  Nancy  Devaughn  and  Wil- 
liam Devaughn  and  others.  Decree  for  plaintiff,  and  the 
Devaughns  appeal. 

Affirmed. 

J  as.  Hitchinsox  and  V.  B.  Archer,  for  appellants. 

Dave  D.  Johnson,  for  appellee. 

English,  President: 

On  the  1st  Monday  in  October,  1801,  Cyrus  Hoopes  tiled 
his  hill  in  the  Circuit  Court  of  Wood  county,  in  which 
he  represented  that  on  February  14,  18(>5,  (Jeorge  S.  Riley 
and  wife  conveyed  to  one  J.  S.  Plumloy,  of  Chester 
County,  Pa.,  a  tract  of  land  situated  on  Kite's  Bun,  in  said 
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county  of  Wood,  containing  one  hundred  and  thirty-seven 
acres  and  ninety-eight  poles,  a  certified  copy  of  which 
deed  was  exhibited  with  his  bill.  The  plaintiff  further 
alleged  that  while  said  deed  was  made  to  J.  8.  Plumley, 
investing  him  with  the  legal  title  to  said  land,  the  equitable 
title  was  in  the  plaintiff,  who  was  the  legal  owner  thereof, 
said  Plumley  being  his  agent.  Plaintiff  further  alleged 
that  on  the  11th  of  June,  1891,  said  Plumley  conveyed  said 
tract  of  land  to  plaintiff,  which  deeds  were  exhibited  with 
the  plaintiff's  bill.  The  plaintiff  further  alleged  that 
Nancy  Devaughn  conspired  witli  her  husband,  William 
Devaughn,  and  caused  a  cloud  to  be  put  upon  the  plain- 
tiff's title  to  said  land;  that  he  finds  of  record  in  the 
clerk's  office  of  Wood  county  what  purports  to  be  a  deed 
for  said  land  from  J.  S.  Plumley,  of  State  of  Ohio,  Wash- 
ington county,  to  Nancy  Devaughn,  purporting  to  convey 
said  tract  of  one  hundred  and  thirty-seven  acre*  and  ninety- 
eight  poles  of  land,  but  that  said  pretended  deed  is  fraud- 
ulent and  void.  Plaintiff  further  says  that  he  had  never 
seen  said  original  deed  of  conveyance,  but  he  is  informed, 
believes,  and  so  charges  that  said  pretended  deed  was 
made,  executed,  and  delivered  for  record  by  said  William 
Devaughn,  who  forged  the  same;  that  the  said  William 
Devaughn,  husband  of  said  Nancy  Devaughn,  had  said 
original  deed  prepared,  and,  with  the  same  in  his  posses- 
sion, went  to  the  office  of  WT.  (j.  Bartholow,  clerk  of  the 
court  of  common  pleas,  Washington  County,  Ohio,  in  the 
city  of  Marietta,  and  then  and  there,  in  the  presence  of 
said  Bartholow,  represented  himself  to  be  J.  S.  Plumley, 
and  then  and  there  signed  the  name  of  J.  S.  Plumley  to 
said  deed,  and  acknowledged  the  same  as  J.  S.  Plum- 
ley before  said  Bartholow;  that  said  Devaughn  afterwards 
delivered  said  forged  and  fraudulent  deed  to  the  clerk  of 
Wood  County,  and  had  the  same  duly  recorded,  and  re- 
ceived the  same  back  from  said  clerk,  since  which  time 
the  plaintiff  has  not  seen  it,  nor  has  he  ever  seen  it,  but 
the  plaintiff  says  said  pretended  deed  was  forged  and 
fraudulent,  and  passed  no  title  to  the  said  grantee  therein ; 
that  said  Plumley,  to  whom  said  land  was  conveyed,  was 
then,  and  always  has  been  since,  a  resident  of  Chester 
County,  Pennsylvania,  and  that  he  never  did  execute, 
make,  or  deliver  said  deed,  nor  any  deed,  for  said  land  to 
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said  Nancy  Devaughn,  nor  to  any  one  other  than  the  plain- 
tiff, nor  did  lie  ever  authorize  any  one  else  to  do  so.  Plain- 
tiff further  alleges  that  said  forged  and  fraudulent  deed, 
recorded  as  aforesaid,  is  a  cloud  upon  his  title  to  said  land, 
and  he  is  advised  that  lie  has  a  right  to  come  into  a  court 
of  equity,  to  have  said  cloud  removed,  by  having  said 
forged  and  fraudulent  deed  declared  fraudulent  and  void, 
and  he  exhibits  a  certified  copy  of  the  same.  Plaintiff 
further  says  that  said  Nancy  Devaughn  has  been  attempt- 
ing to  take  possesion  and  control  of.  said  land  under  said 
fraudulent  deed,  and  is  even  now  pretending  to  be  the 
owner  thereof,  and  to  exercise  rights  of  ownership  thereof. 
The  plaintiff,  therefore,  prays  that  said  Nancy  Devaughn 
and  William  Devaughn,  her  husband,  and  the  said  J.  S. 
Plumley,  may  be  made  parties  defendant  in  this  suit,  and 
that  they  be  required  to  answer  the  bill;  that  the  said 
Nancy  Devaughn  and  William  Devaughn  may  be  enjoined 
and  restrained  from  exercising  any  control  or  acts  of  own- 
ership over  said  land,  or  from  in  any  wise  interfering  with 
the  plaintiff's  right  and  ownership  thereof ;  that  the  said 
false  and  fraudulent  paper,  purporting  to  be  a  deed  of 
conveyance  from  J.  S.  Plumley  to  Nancy  Devaughan,  dated 
the  16th  of  October,  1890,  and  recorded  in  Deed  Book  67, 
p.  52,  in  the  office  of  the  clerk  of  the  county  court  of  Wood 
County,  might  be  set  aside,  cancelled,  and  annulled,  and 
declared  fraudulent  and  void,  and  the  cloud  created  thereby 
upon  the  plaintiff's  title  might  be  removed  from  the  same, 
and  for  general  relief. 

The  defendants  Nancy  Devaughn  and  William  Devaughn 
filed  their  joint  demurrer  to  the  plaintiff's  bill  for  want  of 
equity  therein.  They  also  filed  their  joint  answer  to  said 
bill,  putting  in  issue  the  material  allegations  thereof.  Said 
J.  S.  Plumley  also  filed  his  separate  answer  to  said  bill, 
admitting  the  material  allegations  thereof.  Depositions 
were  taken  by  both  plaintiff  and  defendants,  and  on  the 
28th  day  of  February,  1894,  a  decree  was  rendered  in  the 
cause  granting  leave  to  the  plaintiff  to  have  the  sheriff 
to  amend  his  return  upon  the  notice  to  take  the  depositions 
of  W.  G.  Bartholow  and  others  attached  to  the  deposition 
of  said  Bartholow  filed  in  the  cause  as  to  the  service  there- 
of on  the  defendant  Nancy  Devaughn,  by  delivering  a 
copy  thereof  to  her  husband,  and  by  inserting  in  said  re- 
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turn  the  words,  "And  explain  the  purport  thereof  to  him" ; 

and  thereupon  the  said  sheriff,  in  open  court,  made  said  j 

amendment  of  said  return. 

The  cause  was  heard  upon  the  hill,  answers,  replications  i 

thereto,  depositions  taken  in  the  cause,  and   upon  excep-  \ 

tions  indorsed  upon  the  depositions  of  J.  S.  Plumley,  Har-  I 

vey  Williamson,  and  Amos  Williamson,  taken  on  behalf 
of  the  plaintiff,  and  filed  November  8,  1898;  on  consider- 
ation whereof  the  court  overruled  exceptions  to  the  depo- 
sitions of  Harvey  Williamson,  and  decreed  that  the  plain- 
tiff was  entitled  to  the  relief  prayed  for  in  the  bill,  and 
that  the  pretended  deed  purporting  to  have  been  made  by 
J.  S.  Plumley  to  Nancy  Devaughn,  dated  October  10,  18SX), 
and  recorded  in  Deed  Book  (VT,  p.  52,  in  the  office  of  the 
county  clerk  of  the  county  court  of  Wood  County,  was 
fraudulent  and  void,  and  was  never  executed  by  said  J.  S. 
Plumley,  and  that  the  plaintiff  was  entitled  to  have  the 
same  canceled,  set  aside,  and  annulled,  and  to  have  the 
cloud  upon  his  title  to  the  tract  of  land  in  the  bill  and  pro- 
ceedings created  by  said  pretended  deed  removed,  which 
was  decreed  accordingly;  and  from  this  decree  William 
Devaughn  and  Nancy  Devaughn  applied  for  and  obtained 
this  appeal,  assigning  as  the  first  error  that  the  court  erred 
in  overruling  their  demurrer  to  plaintiff's  bill,  as  there 
was  no  equity  in  it. 

It  is  contended  by  counsel  of  appellants  that  a  court  of 
equity  cannot  afford  the  relief  prayed  for  in  this  case  upon 
the  allegations  contained  in  the  bill,  on  the  ground  that  it 
is  not  alleged  that  the  plaintiff  was  in  possession  of  the 
land  in  controversy,  citing  the  case  of  Christian  v.  Vance, 
41  W.  Va.  754  (24  S.  E.  59(>),  in  which  it  is  held  that  a  bill  in 
chancery  cannot  be  maintained  by  a  person  holding  a  deed 
for,  but  out  of  possession  of,  a  certain  tract  of  land  to  can- 
cel as  a  cloud  on  his  title  the  deed  of  another  claimant 
(not  a  tax  deed),  who  may  be  in  possession  of  such  land. 
Now,  so  far  as  the  possession  of  said  tract  of  land  is  con- 
cerned, while  it  is  true  that  the  bill  does  not  affirmatively 
allege  that  the  plaintiff  is  in  possession  thereof,  yet  he  does 
allege  that  he  holds  a  deed  therefor  which  confers  on  him 
the  fee-simple  title  thereto;  and  the  bill  further  alleges 
that  the  defendant  Nancy  Devaughn  has  been  attempting 
to   take  possession  and  control  of    said   land  under  said 
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fraudulent  deed,  which  allegation  creates  a  strong  infer- 
ence that  said  Nancy  Devaughn  was  not  in  possession  of  said 
land.  This  case,  however,  is  not  ruled  by  our  decision  in 
the  case  of  Chvinthtn  v.  Vroire,  41  W.  Va.  7W  (24  S.  E. 
i>96),  but  is  distinguished  therefrom  for  the  reason  that  a 
cursory  "lance  at  the  plaintiff's  hill  discloses  the  fact  that 
the  real  object  thereof  is  to  set  aside  and  annul  the  deed 
executed  and  acknowledged  in  Marietta,  Ohio,  for  the  rea- 
son that  the  same  was  a  forgery,  and  for  that  reason  was 
fraudulent  and  void.  It  may  be  that  the  [plaintiff  in  at- 
taining this  object  will,  as  an  incident  thereto,  remove  a 
cloud  from  his  title  to  said  tract  of  land;  but  still  there 
can  be  no  question  that  equity  has  jurisdiction  to  set  aside 
a  deed  which  has  been  procured  by  fraud,  and  it  is  well 
settled  that  a  court  of  equity,  having  obtained  jurisdiction 
for  one  purpose,  will  go  on  and  adjudicate  the  whole  mer- 
its of  the  cause.  So  we  find  it  stated  by  Story  in  his 
Equity  Jurisprudence  (section 45(>,  vol.  1)  as  follows:  uThe 
doctrine  now  generally  (perhaps  not  universally)  held  in 
America  is  (as  we  have  seen)  that  in  all  cases  where  a 
court  of  equity  has  jurisdiction  for  discovery,  and  the  dis- 
covery is  effectual,  that  becomes  a  sufficient  foundation 
upon  which  the  court  may  proceed  to  grant  full  relief. 
In  other  words,  where  the  court  lias  legitimately  acquired 
jurisdiction  over  the  cause  for  the  purpose  of  discovery  it 
will,  to  prevent  multiplicity  of  suits,  entertain  the  suit  also 
for  relief. '■  The  same  author  in  section  184,  same  volume, 
says:  uLet  us  now  pass  to  another  great  head  of  concur- 
rent jurisdiction  in  equity,  that  of  frauds.  And  here  it 
may  be  laid  down  as  a  general  rule,  subject  to  few  excep- 
tions, that  courts  of  equity  exercise  a  general  jurisdiction 
in  cases  of  fraud,  sometimes  concurrent  with  and  some- 
times exclusive  of  other  courts.1'  And  in  section,  439  p. 
440,  same  volume,  the  author  says  :  uThe  beautiful  charac- 
ter or  prevailing  excellence,  if  one  may  so  say  of  equity 
jurisprudence,  is  that  it  varies  its  adjustments  and  propor- 
tions so  as  to  meet  the  very  form  and  pressure  of  each  par- 
ticular case  in  all  its  complex  habitudes.  Thus  (to  pre- 
sent a  summary  of  what  has  been  already  stated),  if  con- 
veyances or  other  instruments  are  fraudulently  or  improp- 
erly obtained,  they  are  decreed  to  be  given  up  and  can- 
celed."    The  law  on  this  question  is  also  stated   by  Fom- 
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eroy  in  his  work  on  Equity  Jurisprudence  (volume  J,  §  181) 
as  follows:  uThe  concurrent  jurisdiction  of  equity  to 
grant  remedies  which  are  legal,  incases  which  might  come 
within  the  cognizance  of  the  law  courts,  is  materially 
affected  by  the  operation  of  two  important  principles, 
which  are  now  merely  stated,  and  which  will  he  more  fully 
discussed  in  a  subsequent  section.  The  iirst  of  these  prin- 
ciples is  that,  when  a  court  of  equity  has  jurisdiction  over 
a  cause  for  any  purpose,  it  may  retain  the  cause  for  all 
purposes,  and  proceed  to  a  final  determination  of  all  the 
matters  at  issue.  For  this  reason,  if  the  controversy 
contains  any  equitable  feature,  or  requires  any  purely  equi- 
table relief,  which  would  belong  to  the  exclusive  jurisdic- 
tion, or  involves  any  matter  pertaining  to  the  concurrent  ju- 
risdiction, by  means  of  which  a  court  of  equity  would  ac- 
quire, as  it  were,  a  partial  cognizance  of  it,  the  court  may 
goon  to  a  complete  adjudication,  and  may  thus  establish 
purely  legal  rights  and  grant  legal  remedies,  which  would 
otherwise  be  beyond  the  scope  of  its  authorities."  This 
question  was  before  this  Court  in  the  case  of  Hall  v. 
Wilkinson,  35  W.  Va.  167  (12  S.  E.  1108),  which  was  a  suit 
brought  for  the  purpose  of  setting  up  a  lost  instrument, 
and  for  other  purposes,  and  it  was  there  held  (first  point 
of  syllabus)  that  "equity  has  jurisdiction  wherever  a  lost 
instrument  is  to  be  set  up,  notwithstanding  courts  of  law 
now  exercise  jurisdiction  in  the  same  case" ;  and  (in  sec- 
ond point  of  syllabus)  "in  such  a  case,  a  court  of  chan- 
cery having  jurisdiction  for  one  purpose  will  adjudicate 
the  whole  merits  of  the  cause."  So,  also,  in  the  case  of 
Bmicev.  Gallagher,  5  Blatchf.  581,  (Fcd.Cas.  No.  2,133),  it 
is  held  that  "a  suit  in  equity  to  annul  a  forged  deed  of 
land,  and  have  it  canceled,  and  the  record  of  it  declared 
void,  brought  by  the  legal  owner  of  the  land,  who  is  the 
grantor  named  in  the  forged  deed,  while  he  is  out  of  pos- 
session of  the  land,  is  not  taken  out  of  equitable  jurisdic- 
tion by  the  fact  that  the  deed  is  void.  U  is  not  necessary, 
before  bringing  sucli  suit,  that  the  legal  owner  should  es- 
tablish his  title,  and  obtain  possession  of  the  land  by  eject- 
ment at  law."  In  the  ease  of  !)<>  Camp  v.  Carnahan,  20 
W.  Va.  839,  this  Court  held  that  fcfca  court  of  equity  has  a 
right  to  cancel  a  deed  which  is  a  cloud  upon  the  title  of 
one  out  of  possession  of  the  land."  On  this  point  see,  also, 
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Rushnell  v.  Harford,  4  Johns.  Ch.  801,  and  Paper  Co.  v. 
0* Dougherty,  81  N.  Y.  474.  In  view  of  these  authorities, 
I  conclude  that  the  court  committed  no  error  in  overruling 
the  demurrer  to  the  plaintiff's  bill  for  want  of  equity. 

The  second  error  relied  on  by  the  appellants  pertains  to 
the  action  of  the  court  in  overruling  the  exceptions  to  the 
depositions  taken  in  behalf  of  the  plaintiff  on  account  of 
the  failure  to  file  the  proper  affidavits  as  to  the  non-resi- 
dence of  the  witnesses  as  provided  by  statute,  and  because 
of  the  insufficiency  of  the  several  notices  to  take  such  dep- 
osition, they  not  having  been  served  within  a  reasonable 
time,  as  required  by  law,  and  also  the  deposition  of  the 
party  in  interest  without  reasonable  and  proper  notice, 
and  without  an  express  order  of  the  court,  and  was  there- 
fore a  nullity,  and  could  not  be  the  basis  of  legal  and  pro- 
per evidence.  The  question  raised  by  this  assignment  of 
error  appears  to  have  been  definitely  settled  by  this  Court 
by  the  case  of  Abbott  v.  V Jlomtnedieu,  10  W.  Va.  677 
(first  point  of  syllabus),  where  it  is  held  that  "the  true 
purpose  and  intent  of  the  thirty-fourth  section  of  chapter 
180  of  the  Code  of  1808,  in  providing  for  an  affidavit,  is 
complied  with,  if  it  appears  by  the  deposition  of  the  wit- 
ness whose  deposition  was  taken,  or  other  evidence,  that 
the  witness  whose  deposition  was  taken  resided  out  of  the 
State  or  was  out  of  it  in  the  service  of  the  State,"  etc., 
uat  the  time  the  deposition  was  taken."  The  section  of 
the  statute  referred  to  in  this  decision  is  section  84  of  chap- 
ter 130  of  the  Code  of  1868,  and  is  also  found  in  section  34 
of  chapter  130  of  Code  of  1891,  and  provides  that  on  affi- 
davit that  a  witness  resides  out  of  the  State,  or  is  out  of  it 
in  the  service  thereof  or  of  the  United  States,  his  deposi- 
tion may  be  taken,  etc.;  and  as  we  have  seen  in  the  case 
of  Abbott  v.  ISJIommedieu,  trnpra,  such  affidavit  is  un- 
necessary if  it  appears  by  the  deposition  of  the  witness 
or  by  other  evidence  that  such  witness  resided  out  of  the 
State;  and  it  clearly  appears  from  the  depositions  that  each 
of  these  witnesses  was  a  non-resident  of  this  State  at  the 
time  his  deposition  was  taken,  and  it  also  appears  that 
said  J.  S.  Flumley,  whose  deposition  was  taken  in  the 
case,  was  a  nonresident  of  this  State  at  the  time  by  his 
sworn  answer  in  the  cause.  There  is  therefore  nothing  in 
the  exception  based  on  the  fact  that  no  affidavit  was  made 
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before  said  depositions  were  taken,  and  the  notices  to  take 
such  depositions  appear  to  have  been  given  a  reasonable 
time  before  the  same  were  taken. 

It  is  further  claimed  to  be  error  in  the  court  to  have 
allowed  the  depositions  of  J.  S.  Plumley  and  Robert  B. 
Plumley  to  be  retaken  after  exceptions  had  been  sustained 
to  their  depositions.  This,  however,  we  regard  as  in  ac- 
cordance with  the  rules  of  practice;  and  this  Court  held  in 
the  case  of  Vance  v.  Snyder,  (\  W.  Va.  2(>  (fourth  point 
of  syllabus,)  that  "it  is  not  error  in  a  court  of  equity  to 
give  a  party  leave  to  retake  depositions  which  the  court 
upon  an  exception*  determines  cannot  be  read,  for  want  of 
sufficient  notice,  at  the  term  at  which  it  is  so  determined." 
Barton,  in  his  (liancery  Practice  (section  297),  says: 
"The  general  rule  is  that  without  the  leave  of  the  court, 
and  for  good  cause,  a  deposition  once  taken  in  a  case  can 
not  be  retaken,  the  object  being  to  compel  a  full  disclosure 
on  the  side  before  the  other  side  proves  his  case,  and  to 
prevent  the  temptation  to  perjury  that  would  be  offered 
by  giving  opportunity  to  change  the  evidence  to  suit  the 
emergencies  of  the  case.  But  the  courts  possess  much 
latitude  in  permitting  a  second  examination ;  and,  where 
the  circumstances  of  the  case  and  justice  require  it, 
an  order  for  the  second  examination  of  the  same  witness 
will  be  made,  which,  unless  it  was  palpably  improper  to 
grant,  an  appellate  court  will  not  for  this  cause  reverse  the 
decree,  citing  Fant  v.  Miller,  17  (irat.  188.  In  accord  with 
these  views,  it  has  been  held  not  to  be  error  to  allow  depo- 
sitions to  be  taken  which  the  court,  upon  exception,  de- 
termines can  not  be  read  for  want  of  sufficient  notice,  the 
order  to  retake  being  made  at  the  term  at  which  the  mat- 
ter was  determined." 

The  fourth  assignment  of  error  relied  upon  by  the  ap- 
pellants is  claimed  to  have  been  as  to  the  action  of  the 
court  in  allowing  the  sheriff  to  amend  his  return  of  the 
service  of  the  notice  to  take  the  deposition  of  W.  (*.  Barth- 
olow,  after  the  deposition  had  been  taken  upon  an  irregu- 
lar and  insufficient  notice.  Ppon  this  question  Barton,  in 
his  Law  Practice  (volume  2,  p.  .1087),  says  :  "When  a  false 
return  has  been  made  by  a  mistake,  the  courts  are  liberal 
in  allowing  officers  to  amend,  their  returns,  and  this  has 
been  permitted  after  notice  of  a  motion  against  the  sheriff 
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founded  on  the  original  return."  See  2  Tuck.  BL  Conim. 
p.  871  ;  also  1  Kart.  Law  Prae.  p.  275,  §  88,  wliere  it  is 
said  :  "After  service  is  once  made,  there  can  he,  of  course, 
no  amendment  of  the  facts  of  service,  hut  if  what  has  heen 
done  lias  been  incorrectly  stated  in  the  return,  or  if  all  has 
not  been  stated  that  ought  to  be,  the  law  is  liberal  in  al- 
lowing the  return  to  be  amended  so  as  to  conform  to  the 
facts.  '*  And  again,  in  the  case  of  Cape  hart  w  Cunning- 
ham*  12  W.  Va.  750,  it  was  held  that  it  is  not  error  for  the 
court  to  permit  the  sheriff  to  amend  his  return  upon  a 
summons,  even  at  the  hearing  of  the  motion  to  reverse  the 
judgment,  and  such  amended  return  relates  back  to  and 
takes  the  place  of  the  original  return.  We  therefore  hold 
that  the  circuit  court  committed  no  error  in  allowing  the 
sheriff  to  amend  his  return  on  the  notice  to  take  the  dep- 
osition of  W.  (i.  Bartholow  in  this  case. 

This  disputes  of  the  errors  formally  relied  upon,  with 
the  exception  of  the  fifth  one,  which  claims  that  the  de- 
cree was  contrary  to  the  weight  of  the  evidence  and  the 
justice  and  equities  of  the  cause  as  established  by  the 
proof,  which  final  assignment  brings  us  to  the  considera- 
tion of  the  merits  of  the  cause,  and  upon  an  examination 
of  the  testimony  it  is  clear  to  me  that  the  circuit  court 
committed  no  error  in  reaching  the  conclusion  it  did  upon 
the  facts  proven.  The  witness  W.  G.  Bartholow  in  his 
deposition  positively  identifies  the  defendant  William  De- 
vaughn  as  the  man  who  came  to  his  office  in  the  city  of 
Marietta,  and  acknowledged  the  deed  which  the  plaintiff  is 
seeking  to  have  canceled  and  set  aside  as  fraudulent  and 
void.  He  further  says  that  this  man  Devaughn  came  to 
his  office  in  the  court  house  in  the  city  of  Marietta,  Ohio, 
representing  himself  to  be  J.  S.  Plumley,  and  presented 
the  deed  and  acknowledged  the  same  before  him  as  clerk 
of  the  court  of  common  pleas,  and  he  certified  the  acknowl- 
edgment on  that  date  under  the  seal  of  said  court;  and  he 
further  states  that  Exhibit  B.,  in  the  record,  appears  to 
be  a  copy  of  said  original  deed.  This  was  on  the  18th  day 
of  October,  1800.  That  he  saw  him  again  in  June,  1891, 
on  the  streets  in  Parkersburg,  W.  Va.,  and  recognized 
him  as  being  the  same  man  who  acknowledged  the  deed 
before  him  in  October,  1890,  and  then  learned  that  his 
name  was  William  Devaughn.     Again,  in  September,  1891, 
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during  the  session  of  the  criminal  court  of  Wood  county, 
he  saw  him  several  times  during  two  days,  wjrile  his  trial 
was  in  progress,  and  recognized  him  as  the  same  man  who 
acknowledged  the  deed  before  him  in  1890.  That  he  was 
there  as  a  witness  on  the  part  of  the  State  on  the  trial  of 
said  William  Devaughn  on  indictment  for  uttering  and  em- 
ploying as  true  the  deed  above  referred  to,  knowing  the 
same  to  be  forged,  and  that  he  is  certain  said  Devaughn 
is  the  same  man  who  acknowledged  said  deed.  J.  S. 
Plumley  in  his  deposition  positively  denied  that  he  exe- 
cuted any  such  deed  to  Nancy  Devaughn,  or  that  he 
authorized  any  one  else  to  execute  it,  or  that  he  was  in 
Marietta,  Ohio,  during  the  month  of  October,  1894);  and, 
when  asked  what  his  physical  condition  was  at  that  time, 
replied  that  he  was  blind,  and  could  not  have  gone  there. 
It  is  also  shown  by  Robert  Plumley,  Harvey  P.  William- 
son, and  Amos  Williamson,  who  were  neighbors  of  said 
J.  S.  Plumley,  in  Chester  County,  Pa.,  that  they  reside 
very  near  said  J.  S.  Plumley,  and  that  during  the  month 
of  October,  1890,  he  was  at  his  home  in  Pennsylvania, 
and  could  not  have  made  the  trip  to  Marietta,  Ohio,  with- 
out their  knowledge.  My  conclusion,  therefore,  upon  the 
case  j^resented  by  the  evidence,  is  that  the  circuit  court 
committed  no  error  in  holding  the  deed  from  J.  S.  Plum- 
ley to  Nancy  Devaughn,  mentioned  in  the  bill,  to  be  fraud- 
ulent and  void,  and  that  the  same  passed  no  title  to  said 
Nancy  Devaughn,  and  that  said  pretended  conveyance  is  a 
cloud  upon  the  plaintiff's  title  to  said  land,  and  removing 
the  same  as  such.  The  decree  complained  of  is  therefore 
affirmed,  with  cost  and  damages  to  the  appellee. 

Affirmed. 


CHARLESTON. 


g  i$j\  Jarrell  r.   French  et  al. 


7$!      4i2|        Submitted  January  25,  185)7— Decided  April  2-1,  1897. 

1.     "Rkvkksal — AjtjMltatr  Court — Rcrirte  on  Ap/nal. 

Point  1  of  syllabus,  Smith  v.  Yoke,  27  W.  V a.  «H«,  approved. 

(p.  4«H.) 
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2.  Dower — Release  of  Dower. 

Dower  can  only  be  released  by  writing  under  seal  and  ac- 
knowledged,    (p.  466.) 

3.  X>ow  eh— Decree — Error. 

It  is  error  to  decree  a  specific  sum  in  lieu  of  dower  without 
the  assent  of  all  the  parties  interested,     (p.  470.) 

4.  Appellate  Court. 

Point  3  of  syllabus,  Stoic  v.  Lowe%  21  W.  Va.  782,  approved, 
(p.  46!).) 

Appeal  from  Circuit  Court,  Raleigh  county. 

Bill  by  Frances  Jarrell  against  C.  I).  French  and  others 
for  an  assignment  of  dower,  or  a  gross  sum  in  lieu  of 
dower.  From  a  judgment  for  complainant,  defendants 
appeal. 

Reversed. 

Johnson  &  Hale,  for  appellants. 

Farley  &  Thompson  and  W.  E.  Chilton,  for  appellee. 

McWhorter,  Judge  : 

Augustus  Pack,  of  Boone  county,  died  in  November,  1884, 
seised  of  various  tracts  of  land  in  Boone,  Raleigh,  and 
other  counties  of  this  State,  in  which  his  widow,  Frances 
Pack,  who  has  since  intermarried  with  Leftwich  Jarrell, 
was  entitled  to  dower.  Pack  was  largely  involved  in 
debt.  Prior  to  his  death,  J.  P.  Underwood's  executor  in- 
stituted a  suit  in  Raleigh  County  circuit  court  to  subject 
the-lands  of  said  Pack  in  said  county  to  the  payment  of 
the  liens  thereon;  said  lands  consisting  of  two  tracts  of 
live  thousand,  six  hundred  and  six,  and  twenty-four 
acres,  respectively.  Said  lands  were  sold  under  de- 
cree in  said  cause  prior  to  Pack's  death,  at  which 
sale  C.  I).  French,  together  with  J.  M.  French  and 
G.  W.  Easley,  became  the  purchasers.  The  widow, 
Frances  Pack,  by  J.  M.  French,  her  counsel,  filed  her  bill 
in  Boone  county,  asking  that  her  dower  in  all  the  lands  of 
said  Pack  be  assigned  to  her  in  the  home  lands  in  Boone 
County.  She  afterwards  tiled  a  petition  in  said  Raleigh 
County  suit,  asking  that  her  dower  be  set  apart  in  said 
Raleigh  lands.  On  the  27th  day  of  October,  188o,  the 
Raleigh  suit  came  on  again  to  be  further  heard,  when  J. 
M.  French,  one  of  the  purchasers  of  the  Raleigh  lands,  ap- 
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peared  for  her,  having  inserted  in  said  decree  the  follow- 
ing clause:  "And  it  being  admitted  in  open  court  by  her 
counsel  that  Frances  Pack,  the  widow  of  Augustus  Pack, 
before  filing  her  petition  in  this  cause  filed  her  original 
bill  in  the  circuit  court  of  Boone  county  for  the  purpose  of 
asserting  her  right  to  dower  in  the  estate  of  the  said  Au- 
gustus Pack,  it  is  adjudged,  ordered,  and  decreed  that  the 
petition  filed  by  her  in  this  cause  at  the  July  term,  188*1, 
be  stricken  from  the  docket.'"  At  the  July  term,  ]8J)1,  of 
the  Boone  County  circuit  court,  a  decree  was  entered  in 
several  chancery  suits  involving  the  estate  of  said  Pack, 
including  the  widow's  suit  for  dower,  which  were  heard 
together;  and  the  said  widow  was  allowed  dower  in  all 
the  lands  which  had  been  sold  in  said  suits,  which  seems 
to  have  included  all  the  lands  of  which  Pack  died  seised, 
except  the  Raleigh  lands,  and  a  large  tract  of  fourteen 
thousand  five  hundred  acres  which  had  been  sold  in  pro- 
ceedings in  the  United  States  district  court,  and  also  a 
tract  of  one  thousand  nine  hundred  acres  which  had  been 
sold  for  the  sum  of  six  thousand  dollars  under  a  deed  of 
trust  in  which  the  widow  had  joined,  thereby  releasing  her 
dower  in  said  tract.  December  4,  1891,  plaintiff,  Frances 
Jarrell,  filed  her  bill  in  the  circuit  court  of  Raleigh  County, 
setting  up  her  dower  in  the  two  tracts  sold  to  C.  I),  and  J. 
M.  French  and  Easley.  Alleging  the  sale  of  the  same 
under  the  decree  in  said  Underwood  case  to  the  said 
Frenches  and  Easley,  and  a  conveyance  since  by  them  to 
the  defendant  J.  N.  Valley,  and  a  further  conveyance-  by 
said  Valley  to  the  defendants  Rowlands  and  Shultz,  and 
exhibiting  the  several  deeds  of  conveyance  to  these  parties. 
And  alleging  that  the  sale  was  made  under  the  decree  to 
satisfy  sundry  judgments  against  Pack,  which  were  liens 
upon  the  land,  but  that  the  latter  conveyances  to  French 
and  others  do  not  preclude  her  from  claiming,  or  bar  her 
right  of,  dower  in  said  lands,  to  which  she  is  entitled;  that 
she  is  entitled  to  dower  in  kind  in  said  real  estate,  but,  as 
the  lands  were  sold  under  decree  of  circuit  court,  the  said 
French,  or  those  claiming  under  him,  may  pay  her,  during 
her  life,  lawful  interest  on  one-third  of  the  value  of  said 
lands  at  the  time  of  the  sale,  which  was  at  least  twelve  thous- 
and dollars,  or  pay  to  her  the  gross  sum  in  lieu  thereof,  to 
be  computed  on  the   principle  laid  down   in  chapter  05  of 
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the  Code  of  West  Virginia;  that  she  was,  at  the  time  of 
the  death  of  her  husband,  forty-nine  years  old,  and  that 
she  since  intermarried  with  Leftwich  Jarrell;  that  said 
Tnderwood  suit  was  brought  in  Mr.  Pack's  lifetime,  and 
the  other  creditors  of  Pack  were  brought  in,  and  it  was 
proceeded  with  as  a  creditors'  suit  against  said  real  estate; 
that  at  the  July  term,  1885,  she  filed  a  petition  in  said 
Underwood  cause,  praying  dower  to  be  assigned  to  her  and 
computed  and  allowed  to  her;  and  that  after  said  petition 
had  been  filed,  on  the  27th  day  of  October,  1885,  the  same 
was  stricken  from  the  docket,  as  above  stated,  and  this 
was  all  that  was  ever  done  in  said  suit,  or  any  other  suit 
or  proceeding,  in  regard  to  the  dower  of  plaintiff  in  said 
real  estate.  Further  alleging  that  afterwards,  in  the  cir- 
cuit court  of  Boone  County,  her  said  original  bill  for  dower 
in  the  estate  of  A.  Pack  was  heard,  together  with  other 
creditors'  suits  pending  in  said  circuit  court  of  Boone 
County,  and  in  said  causes  so  heard  together  a  report  was 
made  by  Commissioner  William  Thompson  allowing  said 
petitioner  dower  in  said  real  estate  in  Raleigh  County,  but 
upon  exception  being  filed  to  said  report  the  court  held 
and  decreed  that  plaintiff  was  not  entitled  to  dower  in  the 
lands  mentioned  in  Raleigh  County,  to  be  assigned  out  of 
the  lands  in  Boone  county,  or  to  be  charged  against  the 
fund  arising  out  of  the  lands  in  Boone  county,  sold  under 
decrees  in  said  consolidated  causes  in  Boone  county.  And 
alleging  that  said  statement  in  said  decree  of  October  27, 
1885,  did  not  and  does  not  adjudicate  or  settle  her  rights 
in  the  premises,  nor  does  not  bar  her  in  any  way  from  dower 
in  said  real  estate  sold  said  French,  and  that  she  is  still 
entitled  to  dower  as  before  stated.  And  praying  that  the 
parties  named  in  the  caption  of  the  bill  be  made  defend- 
ants in  the  suit,  and  required  to  answer  the  same,  and  her 
dower  in  said  lands  be  assigned  to  her,  or  that  said  French, 
or  those  claiming  under  him  said  tracts  of  land,  and  in 
possession  thereof,  be  required  to  pay  her,  during  her  life, 
lawful  interest  on  one-third  of  the  value  of  said  lands  at 
the  time  of  the  sale,  or  pay  her  a  gross  sum  in  lieu  of 
dower,  to  lie  computed  on  principles  laid  down  in  chapter 
()5  of  the  Code  of  West  Virginia,  and  praying  for  general 
relief. 
J.  N.  Valley  filed  his  answer  to  the  bill,  admitting  his  in- 
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terest  in  the  lands  purchased  at  said  sale,  by  a  subsequent 
purchase;  alleging  that  by  reason  of  plaintiff's  having  dis- 
missed her  petition  October  27,   1885,   she  was  estopped 
from  claiming  dower  in   said   lands,   especially  since  they 
had  passed  to  the  hands  of  innocent   purchasers,  but  that, 
if  the  court  should  be  of   opinion  that  she  is  entitled  to 
dower,  they  be  allowed  to  pay  out  of  the  purchase  money 
still  due  from  them  the  amount  of  computation  of  dower. 
Defendants  J.  H.  and  S.   C.    Rowland  filed  their  answer, 
denying  the  right  of  plaintiff  to  have  her  dower,  if  she  has 
any  in  the  lands  sought  to  be  charged,  laid  off  in  kind,  and 
claiming  that  they  and  their  co-defendants  have  the  right 
to  pay  her  a  sum  in   gross  in  lieu  of  dower,  if   the  court 
should  hold  that  she  is  entitled  to  dower  in  the  lands,  un- 
der the  facts  and  allegations  set  out  in  the  answer  of  J.  N. 
Valley.     J.  M.  French  filed  his  demurrer  and  answer,  al- 
leging that  plaintiff  is  not  entitled  to  claim   dower  in  said 
land,  for  the  reason  that  said  Augustus  Pack  had  a  post- 
nuptial contract  with  the  said  Frances  by  which  she  was  to 
have   certain   personal    property  and    live  stock,    and   its 
increase,  as  a  marriage  settlement  made  by  said  Augustus 
Pack  upon  the  said  Frances,  and  she,   in  consideration  of 
said  settlement,  was  to  have  no  claim  of  dower,  or  inter- 
est of  any  kind,  in  said  Augustus  Pack's  real  estate,  which 
contract  was  in  writing,  and,  Frances  claimed,  was  burned 
when  the  house  of  Augustus  Pack  was  burned,  some  time 
before  Pack  died ;  and  alleging  that   Frances  had  set  up 
said  contract  in  a  suit  brought  by  her  in  the  circuit  court 
of  Boone  County  against  William  Hopkins,   administrator 
of  A.  Pack,  who  had  taken  possession  of  the  said  personal 
property  and  sold  a  large  part  thereof,  and  recovered  the 
value   of   said    property    from   said  Hopkins,   and  setting 
up   the  said    postnuptial    contract   between  her  and  said 
Pack   as  a   bar  to  her  right  of  recovery   in  this  suit,  and 
averring  his  ability  to  do  the  same.     Averring  further  that 
she  was  estopped  by  a  former  adjudication  of  her   petition 
in  the    Kaleigh  court.     Alleging  his  authority  for  having 
the  petition  dismissed,  and  that   she  had  authorized  him  to 
bring  her  suit  in  Boone  County  to  have  dower  assigned  her 
in  all  the  lands  of  Pack:  that  she  had  directed  him  to  have 
the  suit  brought  in  the  circuit  court  of  Kaleigh  County  by 
Chilton  dismissed,  and   to  go  on   with   the  suit   in  Boone 
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County,  and  have  her  dower  consolidated  and  laid  off  out 
of  the  home  place  in  Boone  County,  and  by  her  direction, 
as  her  counsel,  he  had  made  a  full  statement  of  the  facts 
to  the  judge  of  the  circuit  court  of  Raleigh  County  in  open 
court,  and  the  court  directed  the  suit  brought  by  said  Chil- 
ton dismissed,  and  claiming  that  she,  having  made  her 
election  to  take  her  whole  dower  in  the  Boone  lands,  was 
estopped  from  prosecuting  this  suit. 

At  the  June  rules,  1898,  plaintiff  filed  her  amended  and 
supplemental  bill,  alleging,  in  addition  to  the  allegations 
of  the  original  bill,  that  she  had  never  been  assigned,  or 
in  any  way  received,  dower  in  the  Raleigh  county  lands; 
that  J.  M.  French  had  been  her  husband's  attorney  for  a 
considerable  time  prior  to  his  death,  and  was  retained  by 
him  as  his  legal  adviser,  and  acted  in  nearly  if  not  all  of 
the  numerous  suits  brought  by  her  husband,  as  well  as 
acted  for  him  in  suits  brought  against  him;  that  being 
cognizant  of  all  the  facts,  and  of  the  intimate  acquaint- 
ance of  the  said  defendant  James  M.  French  with  all  the 
business  of  her  late  husband,  even  to  its  minutest  details, 
and  relying  upon  his  integrity  and  ability  as  an  attorney 
at  law,  she  employed  him  to  take  whatever  steps  were 
necessary  to  protect  her  interests  and  recover  her  rights  in 
the  estate  left  by  her  late  husband;  that  a  suit  was  insti- 
tuted in  Boone  county  and  decree  had  therein  as  alleged 
in  the  original  bill;  that  a  petition  was  also  filed  in  the 
suit  of  Underwood's  executor  against  Pack  and  others  in 
the  circuit  court  of  Raleigh  county,  asking  that  her  dower 
be  assigned  in  the  Raleigh  county  lands;  that  defendant 
French  was  employed  by  her  to  file  said  petition  and  bring 
said  suit  in  Boone  county,  and  she  relied  upon  him,  as  at- 
torney, to  attend  to  her  interests,  and,  while  he  was  so 
acting  and  she  was  so  relying  upon  him,  he  became  the 
purchaser  of  an  interest  in  the  lands  sold  in  the  Under- 
wood case;  that  that  fact  was  not  known  to  her  for  a  long 
time, — not  until,  in  fact,  a  short  time  before  the  filing  of 
her  original  bill ;  that  he  became  interested  in  the  pur- 
chase of  said  lands  on  the  27th  day  of  April,  188o,  and  on 
the  27th  day  of  October,  1885,  he  caused  the  decree  of 
dismissal  of  her  petition  liled  in  the  suit  to  be  entered, 
which  was  done  without  her  knowledge  or  consent;  that 
she  was  informed  that  C.  D.  French  and  Easley  were  joint- 
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ly  interested  with  the  defendant  J.  M.  French  in  the  pur- 
chase of  the  land:  that  Easley,  who  had  since  died,  was 
an  attorney  at  law,  and  that  before  the  purchase  he,  in 
company  with  (\  D.French,  went  to  Raleigh,  and  Boone 
counties,  and  made  a  careful  examination  of  the  records 
in  the  suits  in  each  of  said  counties,  in  which  the  estate  of 
her  late  husband  was  involved,  and  that  they  were  fully 
cognizant  of  the  relation  in  which  J.  M.  French  stood  to 
her;  that  she  never  at  any  time  authorized  J.  M.  French 
to  dismiss  the  petition  for  dower  in  the  Raleigh  county 
lands,  nor  did  she  ever  agree  with  him  or  any  one  else,  or 
represent  to  any  one,  that  she  desired  the  value  of  her 
dower  in  the  Raleigh  lands  assigned  to  her  out  of  the  lands 
in  Boone  county;  that  she  is  entitled  to  dower  in  the 
Raleigh  lands,  and  not  barred  from  right  of  dower  there- 
in. And  praying  for  her  dower  in  said  lands  to  be  assign- 
ed to  her,  or  that  said  French,  or  those  claiming  under 
him  the  said  tracts  of  land,  be  required  to  pay  her,  dur- 
ing her  life,  lawful  interest  on  one-third  of  the  value  of 
the  land,  or  pay  her  a  gross  sum  in  lieu  of  said  dower,  and 
for  general  relief. 

Defendant  James  M.  French  filed  his  demurrer  .and  an- 
swer to  the  amended  bill,  referring  to  his  answer  to  the 
original  bill,  and  making  it  a  part  of  this  answer,  so  far  as 
it  is  applicable  and  responsive  to  the  allegations  contained 
in  said  amended  bill.  And  in  answer  to  the  additional 
and  supplemental  matters,  if  any  there  be  set  up  in  plain- 
tiff's amended  bill,  defendant  says  that  it  may  be  true,  as 
is  charged  therein,  that  plaintiff  has  never  received  or 
been  assigned  dower  in  the  Raleigh  county  lands,  in  the 
original  and  amended  bills  described,  but  avers  that  it  is 
for  the  reason  that  she  is  not  entitled  now,  and  never  was 
entitled,  to  dower  in  the  Raleigh  county  lands,  and,  even 
if  she  ever  was  so  entitled,  she  waived  and  lost  her  right 
thereto  by  reason  of  claiming  and  taking  her  dower  in  the 
Boone  county  lands,  and  by  filing  her  petition  in  the  chan- 
cery suit  of  I'nderwood  in  Raleigh  county,  and  then  dis- 
missing her  petition  therein.  Denying  that  he  had  filed 
said  petition  for  her,  but  that  it  was  filed  by  William  E. 
Chilton,  her  attorney,  and  dismissed  by  her  direction.  Ad- 
mitting that  he  had  been  employed  in  matters  of  Pack's 
litigation   in  Boone  and  Raleigh   counties,  but   not  in  all 
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his  business.  That  Pack  requested  hi  in  to  induce  pur- 
chasers to  come  to  the  sale  and  buy  the  Raleigh  land.  That 
he  did  get  (i.  W.  Easley  and  (1.  D.  French  to  attend  the 
sale,  when  it  was  sold  to  C.  D.  French  at  one  dollar  and 
twenty  cents  per  acre,  having  theretofore  sold  for  be- 
tween seven  hundred  dollars  and  eight  hundred  dollars, 
which  sale  was  set  aside.  The  purchase  price  in  the  last 
sale  amounted  to  over  six  thousand  dollars,  which  was  re- 
garded by  Pack  as  a  good  sale  at  the  time.  That  before 
the  next  term  of  the  county  Pack  died,  and  the  suit 
was  revived  against  the  widow,  children,  and  heirs,  which 
delayed  the  confirmation  of  the  sale.  In  the  meantime 
plaintiff  employed  defendant  to  bring  her  suit  for  dower 
in  Boone  county,  wherein  she  asked  to  have  her  dower 
consolidated  in  the  home  lands,  saying  that  dower  in  the 
wild  lands  in  Raleigh  and  Boone  counties  would  be  of  no 
use  to  her;  that  she  had  been  advised  that,  if  they  were 
assigned  to  her,  she  would  have  no  right  to  remove  the 
timber  from  the  same, — saying  that  she  had  some  children 
to  raise,  and,  if  she  could  have  her  dower  assigned  to  her 
out  of  the  home  lands,  which  was  mostly  river  bottom  and 
cleared  .land,  it  would  enable  her  to  provide  for  and  main- 
tain her  children.  Plaintiff  told  defendant  that  she  had 
employed  William  E.  Chilton  to  have  her  dower  assigned 
to  her  out  of  the  Cabin  ('reek  lands,  which  had  been  alien- 
ated in  the  lifetime  of  her  husband  to  one  Jed  Hotchkiss, 
and  that  she  was  informed  by  said  Chilton  that  she  could 
get  computation  in  lieu  of  dower  in  kind,  and  that  the 
•  Hotchkiss  land  had  been  sold  under  a  decree  in  favor  of 
said  Pack  for  sixty  thousand  dollars,  and  that  she  would 
be  able  to  obtain  from  that  source  all  the  money  she  might 
stand  in  need  of.  That  defendant  told  the  plaintiff  at  the 
time  he  filed  her  bill  for  dower  that  he  was  interested  in 
the  sale  of  the  two  tracts  which  had  been  made  in  Raleigh 
county,  and  which  was  hid  in  by  C.  D.  French;  that  it 
made  no  difference,  however,  with  the  purchasers;  if  she 
claimed  computation  in  lieu  of  dower,  it  would  be  paid, 
under  the  direction  of  the  court,  out  of  the  purchase  price; 
that  if  she  claimed  it  in  kind,  and  it  was  assigned  her, 
they  would  not  take  the  land,  and  that  it  was  important 
for  her  to  determine  what  she  would  do  at  once,  and,  with 
a  full  knowledge  of  the    facts,  she  determined   to   bring 
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the  suit  just  as  lie  brought  it;  and  denying  the  statement 
that  she  never  authorized  him  to  dismiss  the  petition. 
That,  when  he  heard  that  she  had  tiled  a  j)etition  in 
Raleigh  county,  he  mentioned  the  matter  to  her,  and  she 
said  it  was  a  mistake  of  Mr.  Chilton;  that  she  had  em- 
ployed him  to  tile  her  petition  in  Kanawha  county  for  her 
dower  in  Cabin  Creek  lands,  but  had  not  employed  him  to 
lile  any  petition  in  Raleigh  circuit  court  for  dower, — and 
then  authorized  and  directed  defendant  to  have  it  dis- 
missed, and  gave  him  a  writing  to  that  effect  to  show  to 
said  Easley  and  French.  That  he  had  made  diligent  search 
for  said  writing,  but  had  been  unable  to  find  it,  and  is  un- 
der the  impression  that  he  lost  it  when  he  eanfe  so  near 
being  drowned  in  the  New  river,  a*  year  or  two  ago.  That 
he  never  heard  of  defendant  claiming  dower  in  the  Raleigh 
county  lands  until  long  after  the  purchase  money  had  been 
fully  paid  by  him  and  his  co-defendants,  or  until  after 
plaintiff  had  married  Leftwich  Jarrell.  And  he  claimed 
that  it  would  be  a  gross  fraud  upon  him  and  his  co-defend- 
ants to  have  her  dower  at  this  late  day,  in  the  face  of  her 
own  election  allowed  her;  and  he  denied  the  charge  that 
he  had  abandoned  her  business.  That  he  was  taken  sick, 
and  in  bad  health  for  many  months,  and  was  unable  to  go 
and  attend  to  the  Boone  county  suit. 

0.  D.  French  filed  an  answer  denying  the  allegations  of 
the  bill,  and  claiming  that  plaintiff  was  estopped  from 
claiming  dower  in  this  land  because  her  former  petition 
had  been  dismissed  at  her  own  instance,  by  her  direc- 
tion and  authority,  and  that  after  the  dismissal  and  aban- 
donment of  her  claim  she  stood  by  for  years,  saw  the  sale 
of  the  land  confirmed  to  the  defendants,  the  purchase 
money  paid  into  court,  and  the  same  disbursed  to  the  cred- 
itors of  Augustus  Pack,  without  protest  on  her  part,  which 
works  an  estoppel. 

Appellants'  first  assignment  of  error  is  that  "plaintiff, 
having  filed  her  petition  in  the  Underwood  suit  in  Raleigh 
circuit  court,  praying  for  assignment  of  her  dower  in  lands 
sold  therein  for  the  benefit  of  lien  creditors,  and  after- 
wards dismissing  her  said  petition,  admitting  that  she  had 
theretofore  filed  her  bill  in  the  circuit  court  of  Boone  county 
(where  her  husband  had  other  lands)  for  the  purpose  of 
having  dower  laid  off  to  her  in  all  the  lands  belonging  to 
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her  late  husband."  While  it  is  true  that  plaintiff  filed  a 
petition  in  the  cause  of  Underwood,  <7c,  against  Pack  and 
others  in  Raleigh  circuit  court,  as  set  out  in  said  assign- 
ment of  error,  and  the  same  was  afterwards  dismissed  on 
tile  27th  day  of  October,  1885,  without  adjudication  of  the 
matters  set  up  in  the  petition,  plaintiff  alleges  in  her  bill 
that  she  never  authorized  such  dismissal,  and  so  states  in 
her  deposition,  and  insists  that  it  was  without  her  knowl- 
edge or  consent ;  that  she  had  employed  defendant  J.  M. 
French  as  attorney  to  attend  to  her  interests  in  the  matter 
of  her  dower;  and  that,  instead  of  looking  after  it,  he, 
without  authority,  dismissed  the  petition,  and  then  failed 
to  prosecute  the  suit  in  Boone  circuit  court  which  he  had 
instituted  and  undertaken  to  prosecute  for  her.  On  the 
other  hand,  defendant  French  contends,  as  well  in  his  an- 
swer, to  which  replication  was  made,  as  in  his  deposition, 
that  he  had  from  plaintiff  full  authority  to  dismiss  said 
petition,  and  states  that,  because  of  personal  and  family 
afflictions,  he  was  unable  to  attend  to  the  suit  in  Boone 
county  to  have  plaintiff's  dower  assigned,  as  was  contem- 
plated in  the  bill  there  filed.  The  deposition  of  defendant 
C.  D.  French  is  taken  in  support  of  defendants'  conten- 
tion. This  witness  says  that  lie  knew  at  the  time  lie  pur- 
chased that  plaintiff  had  dower  in  the  land;  that  after 
they  purchased,  and  after  the  sale  was  confirmed,  he 
learned,  and  probably  might  have  known  before,  that 
plaintiff  had  filed  her  petition  in  said  suit,  asking  for 
dower  in  said  land,  but,  before  paying  in  full  the  purchase 
money,  they  desired  this  dower  right  of  plaintiff  settled, 
and  J.  M.  French,  who  is  a  lawyer,  went,  at  request  of 
Easley  and  himself,  to  see  plaintiff  and  get  said  dower 
matter  arranged.  French  returned  from  his  visit  to 
plaintiff,  and  showed  Easley  and  witness  a  paper  writing 
purporting  to  be  signed  by  plaintiff*,  authorizing  the  pur- 
chasers of  the  Raleigh  land  to  pay  the  purchase  money 
into  court  for  the  benefit  of  the  estate  of  her  husband,  and, 
if  they  would  do  so,  she  would  not  claim  dower  in  the 
Kaleigh  lands,  but  would  take  her  dower  all  together  in 
Boone  county  lands;  and  the  said  paper  directed  said  J.  M. 
French  to  dismiss  her  petition  for  dower  in  the  Kaleigh 
lands,  and  have  her  dower  all  thrown  together ;  which  paper 
was  examined  in  witness'   presence   by  J.  M.   French  and 
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Easier,  both  of  them  lawyers,  who  pronounced  the  paper 
good  and  all  right.  They  then  drew  a  decree,  and  had  it 
entered  of  record,  dismissing  the  plaintiff's  petition,  after 
which  they  psiid  the  purchase  money  into  court,  through 
the  commissioner,  and  allowed  the  same  to  he  paid  out  to 
creditors  of  Pack,  which  was  done  because  of  the  direction 
of  plaintiff  contained  in  said  paper.  Witness  further 
stated  that,  about  a  year  after  he  got  his  deed  for  the  land, 
they  were  about  to  sell  the  timber  on  the  land  to  J.  M. 
Thomas,  and  .J.  M.  French,  Kasley,  J.  M.  Thomas,  and  wit- 
ness stayed  all  night  at  plaintiff's  house,  while  they  were 
negotiating  the  sale  to  said  Thomas.  The  plaintiff  then 
or  since,  until  the  bringing  of  this  suit,  made  and  had 
made  no  demand  for  dower  whatever  in  said  land,  of  any 
character  whatever,  and  that  the  last  witness  saw  of  the 
paper  it  was  in  the-  possession  of  the  defendant  J.  M. 
French.  This  is  all  the  evidence  to  sustain  the  position  of 
the  defendant  French.  J.  M.  French  occupies  the  delicate 
and  very  embarrassing  relation  of  attorney  and  counsel  for 
plaintiff,  and  one  of  the  purchasers  of  the  land  in  whose 
interest  the  petition  for  dower  was  dismissed  in  said  suit, 
and  which  was  done  on  his  motion.  J.  M.  French  files  as 
an  exhibit  with  his  deposition  a  copy  of  a  written  contract 
with  plaintiff,  covering  his  employment  as  an  attorney  as 
follows:  UI,  Frances  Pack,  have  heretofore  employed 
James  M.  French  to  bring  suit  to  have  my  dower  assigned 
me  in  the  estate  of  my  late  husband,  Augustus  Pack,  and, 
being  desirous  of  securing  his  services  on  my  behalf  in  all 
things  arising  out  of  my  said  husband's  estate,  I  do  hereby 
agree  to  pay  said  James  M.  French  reasonable  fees  for  all 
services  in  representing  my  interest  in  my  said  husband's 
estate.  Witness  my  hand  and  seal  August  22d,  J88T>. 
Frances  Pack.  [  seal.  |  **'  Plaintiff's  rights  were  not  adju- 
dicated, and  release  must  be  by  deed,  ('otmtz  v.  (ivUjei\ 
1  ('all,  K)f>.  4fcA  fc in t>  covert  must  relinquish  her  equita- 
ble as  well  as  legal  rights,  separate  ami  apart  from  her 
husband."  3  Am.  A:  Eng.  Enc.  Law,  pp.  912,  918,  and 
cases  there  cited. 

The  second  assignment  of  error,  as  stated,  is  that,  "in 
the  suit  brought  by  the  plaintiif  in  Koone  county  for 
dower  as  aforesaid,  dower  was  assigned  to  the  plaintiff  in 
all  the  lands  of  her  late  husband,  including  the  Raleigh 
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county  lands  involved  in  this  suit,"  and  refers  to  pages  61, 
62,  and  6#  of  the  record.  By  reference  thereto,  which  is 
the  decree  entered  at  the  July  term,  1891,  in  the  several 
causes  involving  the  estate  of  Augustus  Pack,  including 
said  suit  for  dower,  it  is  decreed  that  "said  Frances  Jar- 
rell is  allowed  dower,  in  the  rate  of  nineteen  dollars  forty- 
one  and  two-fifth  cents,  on  each  one  hundred  dollars'  worth 
of  land  sold  in  this  cause,  except  six  thousand  dollars  for 
the  land,  and  including  the  six  hundred  dollars  aforesaid, 
in  the  Curtis  branch  lands,  making  seven  thousand  eight 
hundred  and  ninety-eight  dollars,  in  which  she  is  entitled 
to  dower  at  the  rate  aforesaid,  making  the  full  amount  of 
her  dower  at  this  date  one  thousand  five  hundred  and 
thirty-three  dollars  and  twenty-nine  cents  instead  of  two 
thousand  live  hundred  and  eighty-one  dollars  and  fifty- 
seven  cents;  and  said  land  so  sold  in  these  causes  is  con- 
firmed to  the  purchasers  thereof,  respectively,  free  and 
discharged  from  the  dower  of  said  Frances  Jarrell  (form- 
erly Pack)/'  The  six  thousand  dollars  mentioned  in  the 
decree  as  being  excepted  is  that  referred  to  in  the  fifth  ex- 
ception taken  to  the  commissioner's  report  by  \V.  C.  Hop- 
kins, administrator  of  A.  Pack,  in  these  words:  "(5)  To 
the  amount  of  dower  due  Frances  Jarrell,  the  commis- 
sioner, in  allowing  said  dower,  allowed  her  in  the 
$6,000  arising  from  sale  of  the  l,iMM)-aere  tract  pur- 
chased herein  by  \V.  E.  Chilton,  where  this  land  is  in- 
cluded in  the  trust  deed  in  which  Mrs.  Jarrell  joined,  and 
by  decree  of  this  court  this  $6,000  has  been  transferred  to 
the  trustees  in  said  trust  deed,  to  be  distributed  by  the 
United  States  federal  court.  Mrs.  JarrelFs  dower  should 
be  estimated  on  the  lands  sold  in  this  cause,  less  the  $6,000, 
and  the  amount  of  her  dower  reported  in  said  report  is 
therefore  wrong,  and  should  not  be  allowed/'  So  that 
dower  in  this  six  thousand  dollars  was  disallowed,  reducing 
the  dower  so  allowed  for  land  sold  in  Boone  county  from 
two  thousand  five  hundred  and  eighty-one  dollars  and  fifty- 
seven  cents  to  one  thousand  five  hundred  and  thirty-three 
dollars  and  twenty-nine  cents,  as  provided  in  the  decree. 
(Commissioner  Thompson's  report,  upon  which  said  decree 
was  based,  gives  a  list  of  sales  and  amounts  of  purchase 
money  of  property  sold  in  said  Boone  suit,  amounting  in 
all  to  thirteen  thousand  two  hundred  and  ninety-eight  dol- 
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lars,  from  which  anion nt  is  deducted  the  six  thousand  dol- 
lars in  which  plaintiff  was  not  entitled  to  dower,  leaving 
seven  thousand  two  hundred  and  ninety-eight  dollars;  and 
adding  to  this  last  sum  six  hundred  dollars,  arising  from 
the  sale  of  the  land  called  'Turtis  Branch  Lands,"  sold  in 
said  Boone  suit,  makes  the  total  amount  in  which  she  was 
entitled  to  dower  seven  thousand  eight  hundred  and  ninety- 
eight  dollars,  all  of  which  arose  from  sales  of  land  under 
the  Boone  suits.  In  said  commissioner's  report  the  fol- 
lowing reference  is  made  to  the  Raleigh  lands:  "The 
copies  of  the  proceedings  of  the  suit  in  Raleigh  county 
show  that  the  assets  arising  from  the  sales  of  land  made 
in  that  county  amount  to  the  sum  of  $7,027. 7o,  and  there 
has  been  paid  to  the  creditors  the  amount  of  $7,28#.07. v 
So  that  it  is  made  clear  that  plaintiff  received  nothing  in 
the  Boone  suits  on  account  of  dower  in  the  Raleigh  lands. 

The  third  assignment  is  that  "the  plaintiff  represented 
to  the  petitioner,  (\  I).  French,  after  he  had  purchased  the 
said  Raleigh  county  lands,  but  before  he  paid  the  pur- 
chase money  therefor,  that  she  hud  filed  her  bill  in  Boone 
county  for  dower  in  all  of  her  late  husband's  lands,  and 
that  she  did  not  intend  to  claim  dower  in  the  Raleigh  lands 
purchased  by  him;  thus  inducing  him  to  pay  all  the  pur- 
chase money  for  said  lands,  and  permitting  it  to  be  dis- 
tributed to  said  Pack's  creditors.  She  is  estopped  from 
setting  up  dower  in  said  lands  now.''  The  circumstances 
of  the  case,  the  interest  of  the  co-purchasers  (the  said  C 
D.  French  being  a  large  lien  creditor  of  Pack,  to  the 
amount  of  four  thousand  four  hundred  and  nineteen  dol- 
lars, which  was  paid  out  of  the  proceeds  of  the  sale  of  the 
Raleigh  lands),  and  the  relationship  of  one  of  them  (of 
attorney  and  counsel)  to  the  plaintiff,  together  with  the  di- 
rect conflict  of  testimony  taken  and  filed  in  the  cause, 
fully  authorize  the  court's  finding.  Smith  v.  Yoke,  27  W. 
V  a.  '030. 

The  fourth  assignment  is  that  "if  she  ever  had  any  claim 
in  the  Raleigh  county  lands,  it  ought  to  have  been  assigned 
to  her  out  of  the  unaliened  lands  of  her  husband,  Augustus 
Pack.  St  ha  hou  v.  Thorn,  2f>  (irat.  278."  The  appellants 
rely,  under  this  assignment,  on  Stunnon  v.  Thorn  \  but  the 
circumstances  of  this  case  take  it  without  the  purview  of 
that  case,  because,  without  the  fault  of  plaintiff,  the  suit 
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in  Boone  county  instituted  for  the  purpose  of  giving  her 
her  whole  dower  in  all  her  husband's  land  in  Boone  county 
was  not  so  prosecuted  as  to  secure  that  end,  and  by  the 
negligence  of  her  attorney,  J.  M.  French,  who  is  also  one 
of  the  purchasers  of  the  Raleigh  lands,  the  said  suit  failed 
of  its  purpose,  and  she  was  by  said  suit  only  endowed  of 
his  other  lands,  and  excluding  the  Kaleigh  lands;  and  the 
court  having  found  under  the  pleadings  and  evidence  in 
the  cause,  which  is  contradictory,  as  stated,  the  said  find- 
ings on  this  assignment  will  not  be  disturbed. 

The  fifth  assignment  is  that  "plaintiff  has  waived  all 
claim  to  dower  in  said  Kaleigh  county  lands."  This  is 
simply  a  repetition  in  another  form  of  the  third  assign- 
ment. 

The  sixth  assignment  is,  "Plaintiff  is  not  entitled  to 
dower  in  these  lands,  by  reason  of  an  ante-nuptial  contract 
made  with  her  late  husband,  which  is  referred  to  in  the 
answer  of  petitioner,  J.  M.  French,  and  not  denied  by  the 
plaintiff  in  this  cause."  It  is  true,  such  a  contract  is  men- 
tioned in  the  answer  of  J.  M.  French,  but  therein  called  a 
"postnuptial  contract'-  (I  presume,  by  mistake,  as  it  is  re- 
ferred to  in  appellants'  brief  as  an  "antenuptial  con- 
tract''), to  which  answer  there  is  replication,  and  the 
proof  to  establish  said  contract  wholly  fails.  No  proof 
was  taken  to  establish  any  such  contract. 

The  eighth  assignment  is,  "The  decree  .complained  of 
shows  that  it  was  rendered  by  Thomas  (i.  Mann,  Esq.,  but 
the  decree  does  not  show  that  he  was  a  resident  of  the 
State,  and  a  practicing  attorney  in  some  court  in  this 
State."  The  decree  complained  of  starts  out  with:  "It 
appearing  that  the  judge  of  this  Court  is  so  situated  as  to 
render  it  improper  for  him  to  sit  in  this  case,  an  election 
was  ordered  to  be  held  by  the  clerk  of  this  Court  for  the 
purpose  of  electing  a  special  judge  to  try  the  same. 
Thereupon  an  election  was  held  according  to  law,  and 
Thomas  (J.  Mann  was  elected  special  judge  to  try  this 
case,  and,  after  taking  the  oath  prescribed  by  law,  pro- 
ceeded to  hear  the  same,  and  rendered  this  decree."  No 
objection  was  raised  to  his  service  in  that  capacity.  If  he 
was  not  properly  elected,  the  objection  should  have  been 
made  then,  and  it  is  too  late  to  raise  it  in  this  Court  for 
the  first  time.     State  v.  Loire,  21  \V.  Va.  782,  syl.  tt. 
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The  seventh  assignment  is,  uThe  court  erred  upon  the 
whole  record  in  this  case."  Appellants  (\  I),  and  J.  M. 
French  object  in  their  pleadings  to  the  assignment  of  a 
specific  sum  from  the  value  of  said  lands  in  lieu  of  dower 
Ret  apart  in  kind  in  said  Raleigh  lands.  Blair  v.  Thorn p- 
,*<?//,  11  (irat.  441.  "There  cannot  he  a  decree  for  a  specific 
sum  in  lieu  of  dower  without  the  assent  of  all  the  parties 
interested. M  Therefore  the  court  erred  in  decreeing  that 
plaintiff  receive  the  sum  of  one  thousand,  two  hundred 
and  thirty-three  dollars  in  lieu  of  her  dower  in  said  lands. 
The  decree  is  reversed  and  cause  remanded,  with  direc- 
tions for  such  proceedings  to  he  had  therein  as  to  assign 
dower  in  kind  in  said  live  thousand,  six  hundred  and  thir- 
ty acres  of  land  to  plaintiff. 

lie  versed. 
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Pakkkkswru   Indistkial  (\>.   v.  Schcltz,  et  al. 
Submitted  February  4,  1897—  Decided  April  24,  1897. 

Advkksk   Posskssiox— (Unit  in  uity—  Title. 

Men*  naked  possession  of  land  without  claim  of  rijrht  is  no 
adverse  possession,  and,  no  matter  how  lonjr  continued,  will 
not  furnish  a  defense  to  an  action  or  confer  title,  (p.  472.) 

Advkksk  Posskssiox — Inch  mitre — Impromnvnts. 

One  in  adverse  possession  of  land  without  paper  title  has 
adverse  possession  only  to  the  extent  of  his  inclosure  or  ac- 
tual improvement,     (p.  472.) 

Advkksk  Posskssiox — Inclosure — Partial  luclosurr. 

Possession  by  inclosure,  to  he  adverse,  must  he  such  as  to 
be  exclusive  possession,  a  real  and  substantial  inclosure,  an 
actual  occupancy,  which  is  definite,  positive,  and  notorious, 
when  that  is  the  only  defense  against  a  lejral  title.  There- 
fore a  partial  inclosure  of  land  capable  of  total  inclosure, 
leaving  part  of  its  boundary  open,  is  not  sufficient,     (p.  47H.) 

A  1  >  V  K  KS  K    POSS  KSS 1 0  X  . 

A  party  relying  on  adverse  possession  must  show  clearly 
all  the  requirements  of  the  doctrine,     (p.  473.) 
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5.  Statute  ok  Limitations—  Title— Ejectment. 

The  statute  of  limitations  confers  a  legal  title,  enabling  one 
not  only  to  defend  but  to  maintain  ejectment  or  other  action 
on  its  strength,     (p.  475.) 

6.  Kjectmkxt—  Title  in  St  ran  f/cr— Burden  of  Proof—  E vide  nee. 

To  defeat  an  action  of  ejectment  by  an  outstanding  title  in 
a  stranger,  the  defendant  must  show  it  to  be  a  present,  sub- 
sisting, operative  legal  title,  on  which  the  owner  could  re- 
cover if  asserting  it  in  an  action.  Lt  is  not  for  the  plaintiff 
to  disprove  its  validity,     (p.  47(>.) 

7.  Titlk — Statute  of  Limitation* — Forfeiture* 

Title  vested  under  the  statute  of  limitations  may  be  for- 
feited for  nonentry  for  taxation  or  lost  by  adversary  posses- 
ion under  the  statute  of  limitations,     (p.  481.) 

K.    Adverse  Possession — Continuity — Subsequent  Entry, 

Adverse  possession  is  lost  by  break  in  its  continuity,  by 
abandonment,  or  other  cause,  before  the  bar  of  the  statute  is 
complete,  and  seisin. is  restored  to  the  true  owner.  A  subse- 
quent entry  is  a  new  disseisin,  and  cannot  be  added  to  the 
former  possession,     (p.  474.) 

9.  Instructions — Hypothetical  Instruct  iota*. 

Instructions  must  not  be  obscure,  or  vague  and  indefinite, 
or  put  inconsistent  legal  propositions,  or  propositions  which 
no  evidence  fairly  presents,  or  be  inconsistent  with  others  in 
the  case,  or  present  a  certain  hypothesis  and  make  the  case 
turn  wholly  on  it,  disregarding  another  hypothesis  fairly 
arising  on  the  evidence,     (p.  482.) 

10.  E  v  IDE  nc  k—  C  'la  im—  71  tic . 

Declarations  of  one  in  possession  of  land  explanatory  of 
such  possession,  as  under  what  right  or  claim,  are  admissible 
to  show  his  claim,  but  not  to  show  title,     (p.  473.) 

11.  Constitutional  Law— Forfeiture. 

Is  the  statute  forfeiting  tracts  of  less  than  one  thousand 
acres  of  land  constitutional  ?     (p.  478.) 

Error  to  Circuit  Court,  Wood  county. 

Ejectment  by  the  Parkersburg  Industrial  Company 
against  Otto  Schultz  and  others.  From  a  judgment  for 
defendants,  plaintiff  brings  error. 

Reversed. 

Mkrrick  &  Smith,  for  plaintiff  in  error. 

L.  I).  Turnkr  and  H.  P.  Oamdkx,  for  defendants  in  error. 
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Brannon,  Jidoe : 

This  is  an  action  of  ejectment  brought  by  the  Parkers- 
burg  Industrial  Company  against  Otto  Sehultz  and  other* 
to  recover  six  coterminous  town  lots,  numbered  from  seven 
to  twelve,  inclusive,  containing  one  hundred  and  twenty- 
six  poles  in  the  aggregate,  lying  near  the  mouth  of  the 
Little  Kanawha  river,  on  the  south  side  of  it  from  Park- 
ersburg.  The  plaintiff  traced  title  from  the  State  of  Vir- 
ginia under  two  patents, — one  to  James  Neal,  dated  Sep- 
tember J 4,  1785,  for  four  hundred  acres,  and  one  to  John 
Stokely,  for  one  thousand  two  hundred  acres,  dated  May 
9,  1804.  In  the  line  of  this  title  was  a  deed  from  Stokely 
to  J.  B.  Beckwith,  dated  November  2,  1844,  for  two  hun- 
dred and  twenty-live  acres  and  ninety-seven  poles.  The 
defendants  showed  no  paper  title,  but  relied  solely  on  ad- 
versary possession  under  some  claim  under  Elijah  Spencer, 
and  an  outstanding  title,  under  a  grant  from  King  George 
III.  to  Daniel  Richardson  and  others,  dated  December  1, 
1778,  for  twenty-eight  thousand  four  hundred  acres  of 
land. 

We  must  now  inquire  into  this  defense  of  adversary 
possession.  Where  one  man  has  actual  possession  of 
land  of  another,  if  he  makes  no  claim  to  own  it, 
he  is  merely  an  intruder,  called  commonly  a  usquat- 
ter,"  and,  no  matter  how  long  he  may  continue  there, 
the  statute  of  limitations  will  confer  no  right  upon 
him,  because  he  makes  no  claim  against  the  true  owner 
and  his  possession  is,  therefore,  not  adversary.  Creeknmr 
v.  Creekmt/r,  75  Va.  480;  Xotrfitt  v.  Reynold**  25  Grat.  141  : 
Ht/dxon  v.  Putney,  14  W.  Va.  561,  point  4;  Hutch.  Land 
Titles,  g  408;  Khieheloe  v.  Traeewelh,  11  Grat.  588,  point 
7.  If,  however,  he  claims  ownership  in  the  land,  though 
behave  no  writing  giving  color  of  title,  the  statute  does 
run  in  his  favor,  and  at  the  end  of  the  period  of  limi- 
tation prescribed  by  it  will  give  him  title,  but  only  to  the 
extent  of  his  inclosure  or  improvement.  Core  v.  FanpeU 
24  W.  Va.  288,  point  7;  Jarrett  v.  Steven*,  80  W.  Va.  445 
(15  S.  E.  177);  Oney  v.  Clendennln*  28  W.  Va.  84, 
point  4.  If  he  have  a  writing,  giving  color  of  title,  his 
possession  goes  to  the  extent  of  the  boundaries  specified  in 
it  where  there  is  no  actual  adverse  possession  under  the 
better  title  within  it.     Code  1891,  c.   90,  s.    19;   Oney  v. 
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Clenilennln,  28  \V.  Va.  34.  Possession  under  writing  im- 
ports that  it  is  under  claim  of  title  and  adverse,  and  will 
go  to  its  boundaries.  Ketch  ant  v.  Spurlock\  84  W.  Va. 
597  (12  S.  K.  882).  Spencer  set  up  some  claim  to  this 
land  as  shown  by  his  mere  declarations.  Declarations  of 
one  in  possession,  explanatory  of  his  possession  and  making 
claim,  are  admissible  evidence,  while  he  is  in  possession, 
to  show  that  he  is  in  under  claim  of  ownership,  but  not  to 
show  title.  Ilif/h  v.  Pancake,  42  W.  Va.  602  (26  S.  E. 
586) ;  1  (ireenl.  Ev.  §  1(H);  lioyall  v.  Llxle,  (50  Am,  Dec. 
712.  Let  us  look  at  the  character  of  possession  in  this 
case.  There  was  no  building,  cultivation,  or  improve- 
ment upon  this  land.  The  only  basis  for  adversary  imsses- 
sion  is  an  inclosure  by  a  fence.  Under  the  evidence  the 
question  presents  itself  whether  this  fence  was  such  as  the 
law  contemplates  to  give  adversary  possession.  Here  we 
must  first  note  that,  as  it  defeats  the  true  title,  adversary 
possession  must  be  taken  strictly,  and  the  facts  to  sustain 
it  proven  clearly.  Irvine  v.  Jfrftee,  42  Am.  Dec.  468; 
Hale  v.  Gltrfden,  10  N.  H.  402.  The  evidence  shows  that 
in  1848  or  1844  a  fence,  composed  perhaps  of  slabs,  inclosed 
two  sides  of  these  lots,  but  not  the  whole  area.  Certainly 
one  side  was  left  open.  Our  cases  hold  that  adverse  pos- 
session must  be  "exclusive" ;  that  is,  shut  the  adverse 
claimant  out.  In  Jacknon  v.  Shoonmakev,  2  Johns.  280, 
Chief  Justice  Kent  said  that  a  possession  fence,  by  felling 
trees  and  lapping  them  one  upon  the  other  around  the 
land,  was  "too  loose"  a  mode  of  taking  possession  to  be 
considered  adverse  possession.  He  said  :  "There  must  be 
a  real  and  substantial  inclosure,  an  actual  occupancy,  a 
potssesxio  peril x,  which  is  definite,  positive,  and  notorious, 
to  constitute  an  adverse  possession,  when  that  is  the  only 
defense,  to  countervail  a  legal  title."  Same  in  Vohurn  v. 
Hollh,  8  Mete.  (Mass.)  125.  In  Hale  v.  Glldden,  \i)  N. 
H.  897,  it  was  held  that  an  inclosure  by  a  brush  fence  and 
cutting  wood  from  a  wood  lot,  when*  a  person  had  no  color 
of  title,  is  insufficient;  the  possession  must  be  actual,  per- 
manent, and  exclusive,  marked  by  definite  boundaries. 
In  ArtnfttroHf/  v.  Iiixteau  (Md.)  59  Am.  Dec.  115,  it  was 
held  that  fences  on  three  sides  of  an  oblong  or  square 
piece  of  land  are  not  such  an  inclosure  as  would  constitute 
adverse  possession  where  such  inclosure  is  necessary.     See 
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Busw.  Lini.  §  247.  Possession,  to  he*  adverse,  must  be 
actual,  continued,  visible,  notorious,  distinct,  and  hostile. 
It  must  be  such  that  the  owner  may  be  presumed  to  have 
notice  of  it  and  its  extent.  It  must  he  open,  visible,  and 
exclusive.  Core  v.  Fiwpeh  24  W.  Va.  2**8,  point  5.  It 
has  been  several  times  held  that  protection  of  the  land  by 
substantial  inclosure  sufficient  to  turn  stock  is  necessary, 
and  that  it  is  not  sufficient  where  it  is  insufficient  to  turn 
stock.  Note  to  Plume  v.  Setr/irt/,  (>0  Am.  Dec.  004.  A 
poor  fence  around  a  part  of  this  small  area,  leaving  it 
open,  with  no  building  or  cultivation,  would  not  be  dis- 
tinct, hostile  possession,  excluding  the  owner,  giving  him 
warning  of  adverse  claim,  but  would  rather  indicate  an 
abandonment  of  a  once-intended  claim.  Though  from 
Spencer's  declarations  we  may  say  he  at  one  time  set  up  a 
claim,  yet  he  abandoned  it,  as  he  never  completed  this 
small  inclosure.  Other  lots  very  close  he  kept  inclosed, 
but  let  this  go,  evincing  an  abandonment. 

Here  comes  in  another  point  of  weakness,  forbidding  us 
from  considering  this  inclosure  as  conferring  title.  One 
of  the  indispensable  elements  of  adversary  possession  is 
that  it  must  be  continuous  for  the  whole  period  prescribed 
by  the  statute.  It  is  indefinite  when  this  possession  be- 
gan, but  say  J84tt.  As  an  inclosure  it  ended  in  18«#.  The 
bulk  of  the  evidence  clearly  shows  this.  One  of  Spencers 
sons,  living  just  there,  possessing  peculiar  means  of  infor- 
mation, said  he  did  not  ''remember  of  the  land  in  contro- 
versy being  fenced  after  1858;  we  let  the  fence  go."  Other 
evidence  fixes  1858  as  the  latest  date  at  which,  if  ever,  it 
could  be  considered  such  a  fence  as  the  law  requires.  (Vr- 
tainly  we  have  to  say  that  after  that  date  it  was  neglected, 
and  in  fact  abandoned,  going  into  utter  dilapidation. 
Some  of  its  rails  did  continue  there  of  course,  and  were 
burnt  by  the  troops  in  the  Civil  War,  in  180J,  but  they 
were  simply  remnants  of  what  had  been  for  years  a  skele- 
ton of  its  former  self.  Thus  there  was  only  ten  years  of 
adversary  possession,  if  any  ever  existed,  and  to  confer 
title  the  then  existing  law  required  fifteen  years.  The 
present  period  of  ten  years  first  began  with  the  Virginia 
act  of  March  27,  l8ol.  Hutch.  Land  Titles,  g  UX.  To 
confer  title  by  the  statute  of  limitations,  it  is  indispensa- 
ble that  the   possession  be    unbroken  and  continuous   for 
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the  i>eriocl  of  the  statute.  Core  v.  Faupel,  24  W.  Va.  2539; 
Oneyw  (leiulenniu,  28  W.  Va.  84.  Ever  so  short  a  break 
Avill  destroy  all  the  preceding  holdings,  and  the  possession 
must  begin  de  novo.  Hutch.  Land  Titles,  §  5378;  Down  tug 
v.  Mayes  (111.  Sup.)  538  N.  E.  020.  So,  if  there  be  a  vol- 
untary abandonment  before  the  bar  is  complete,  the  pos- 
session amounts  to  nothing.  Taylor  x  Deiuxeex  v.  Burnnides, 
I  Grat.  1(>o;  Armxtroiu/  v.  Morrill,  14  Wall.  140.  But  sup- 
pose, as  claimed,  the  possession  continued  down  to  1860  by 
inclosure,  then  the  statute  would  have  conferred  title  on 
Spencer,  for  the  statute  itself  confers  and  invests  title  in 
the  occupant  as  effectually  as  does  descent,  devise,  or 
grant,  so  that  he  may  not  only  defend,  but,  if  afterwards 
another  enter  upon  the  land,  he  may  maintain  ejectment 
on  the  title  conferred  by  the  statute,  though  he  have  not 
the  scratch  of  a  pen  to  show  title.  .  Garrett  v.  IiaiH*ey*  20 
W.  Va.  845,  point  4;  1  Am.  it  Eng.  Enc.  Law  (2d  Ed.) 
8853;  Hutch.  Land  Titles,  pp.  2537,  2538;  Bicknell  v.  Com- 
xtoek,  118  lT.  S.  150,  (5  Sup.  (1t.  5399) ;  Busw.  Lim.  §  229; 
Wood,  Lim.  Act.  498.  When  once  vested,  the  title  cannot 
be  lost  by  mere  abandpnment.  Mitehell  v.  Carder,  21  W. 
Va.  277.  But,  like  any  other  title,  a  title  acquired  by  ad- 
versary possession  may  itself  in  turn  be  destroyed  by  ad- 
versary possession.  Now,  if  Spencer  had  so  acquired  such 
title,  it  was  lost  long  before  this  suit  by  adverse  posses- 
sion, within  the  bounds  of  the  Beekwith  tract,  of  two 
hundred  and  twenty-live  acres  and  ninety-seven  poles. 
For  more  than  ten  years  there  was  actual  possession  of  it 
under  the  Beekwith  right,  under  which  the  plaintiff 
claims,  by  inclosure  and  cultivation  of  a  Held  of  thirty- 
five  acres,  erection  of  a  mill,  and  many  accompanying 
acts  of  ownership  at  different  times,  such  as  taking 
timber  and  rock  hauled  over  the  very  land  in  controversy. 
True,  possession  was  not  on  these  particular  lots ;  but,  in 
the  absence  of  their  occupation  (and  it  is  not  claimed  that 
it  continued  longer  than  18(>0),  tl^s  possession  under  the 
Beekwith  claim  spread  over  these  lots  and  defeated  this 
hostile  title  supposed  to  be  acquired  under  the  Spencer 
claim.  So  I  see  nothing  under  the  head  of  adversary  pos- 
session to  defeat  the  title  of  the  plaintiff. 

But  it  is  said  that  the  plaintiff  cannot  succeed  because  of 
the  said  patent    from    King  George    III,   as    it    shows  an 
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older  outstanding  title.  This  title  is  a  stranger  to  all  the 
parties  in  this  suit,  as  none  of  them  connect  with  it.  It  is 
settled  law  that  the  plaintiff"  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the  weakness  of 
his  adversary's  title,  and  therefore,  if  a  valid  title  he 
shown  to  exist  in  a  third  party,  though  the  defendant  is 
not  entitled  to  it,  yet  it  defeats  the  plaintiff;  hut  it  is  not 
merely  elder  title  that  will  defeat  the  plaintiff,  for  it  must 
he  a  present,  subsisting,  and  operative  legal  title,  on  which 
the  owner  could  recover  if  asserting  it  by  action.  fteu.senx 
v.  Law«on,  91  Va.  228  (21  S.  E.  347).  But  is  the  defendant 
to  show  facts  to  show  that  it  is  still  a  good  title?  or,  when 
he  presents  this  grant,  is  it  presumed  to  be  good  until  the 
plaintiff  repel  it?  In  the  long  lapse  of  time  since  this 
King  George  grant  issued,  we  have  had  many  laws  forfeit- 
ing and  selling  lands  for  delinquency  and  omission,  and  as 
a  matter  of  history  we  know  that  many  of  these  old  grants 
are  extinct  under  these  laws.  Vast  estates  have  been  thus 
sunk  in  the  sea  of  time  under  these  laws  since  the  date  of 
that  grant.  Say  that  a  plaintiff  has  shown  a  right  to  re- 
cover as  between  him  and  the  defendant,  the  defendant 
says  the  true  right  is  in  a  stranger.  It  is  his  plea.  He 
must  make  it  good.  Newell  on  Ejectment  (p.  652)  says 
that  ua  defendant  who  sets  up  an  outstanding  title  in  a 
third  person  as  a  defense  to  an  action  for  the  recovery  of 
the  possession  of  real  property  must  show  that  such  title 
is  still  a  living  and  effective  title,  not  barred  by  the  statute 
of  limitations,  or  in  any  other  way  ineffectual  or  void.5'  We 
have  the  high  authority  of  the  United  States  Supreme 
Court  in  (ireenleafw  fiirth,  (>  Pet.  802,  for  this  language : 
"In  the  case  before  the  court  the  defendant  [meaning 
plaintiff]  has  shown  prima  facie  a  good  title  to  recover. 
The  defendant  sets  up  no  title  in  himself,  but  seeks  to 
maintain  his  position  as  a  mere  intruder  by  setting  up 
title  in  third  persons  with  whom  he  has  no  privity.  In 
such  a  case  it  is  incumbent  upon  the  party  setting  up  the 
defense  to  establish  the  existence  of  such  an  outstanding 
title  beyond  all  controversy.  It  is  not  sufficient  for  him  to 
show  that  there  may  be  possibly  such  a  title.  If  he  leaves 
it  in  doubt,  that  is  enough  for  the  plaintiff.  He  has  a 
right  to  stand  upon  his  prima  facie  good  title,  but  he  is 
not  bound  to  furnish  anv  evidence  to  assist  the  defense » 
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It  is  not  incumbent  on  him  negatively  to  establish  the  non- 
existence of  such  an  outstanding  title.  It  is  the  duty  of 
the  defendant  to  make  its  existence  certain.''  No  posses- 
sion under  this  old  grant  was  shown;  nothing  as  to  its  tax- 
ation; simply  the  dry  grant.  That  was  not  enough.  More- 
over, the  possession  of  the  Beckwith  tract  for  more  than 
ten  years  defeated  the  older  right  under  the  King  George 
grant,  and  for  that  reason  it  was  not  a  subsisting  grant  as 
against  the  Beckwith  right.  That  possession  under  the 
Beckwith  right,  though  not  on  the  lands  in  contro- 
versy, extended  to  the  boundaries  of  the  tract,  cov- 
ering the  land  in  controversy,  under  authorities  above 
shown,  as  Beckwith  was  in  actual  possession  of  his  land, 
which  constituted  an  interference  or  an  interlock,  if  we 
call  it  such.  No  possession  anywhere  was  shown  under  the 
King  (ieorge  patent.  It  cannot  be  questioned  that  the 
King  (ieorge  patent  covered  all  the  Beckwith  tract,  as  it 
calls  for  the  mouth  of  the  Little  Kanawha,  and  runs  up  it 
and  down  the  Ohio  far  enough  necessarily  and  indisputa- 
bly to  include  the  Beckwith  tract. 

It  is  argued  that  the  right  of  the  defendants,  if  any  was 
acquired  by  possession,  has  become  forfeited  for  non- 
entry  for  taxes,  and  that  this  right  vests  in  the  plaintiff 
under  the  Beckwith  title  to  the  two  hundred  and  twenty- 
live  acres,  because  that  tract  had  been  in  possession  for 
live  years  and  taxes  paid  before  this  suit  began.  I  think 
this  is  clearly  so,  because  this  land  was  never  on  the  tax 
books  until  1884  under  this  Spencer  claim,  and  chapter  125, 
s.  7,  Acts  18(59,  found  in  section  5*4,  chapter  81,  Code  18(58, 
would  forfeit  it.  If  it  be  said  that  section  (5,  Art.  XIII., 
of  the  Constitution  of  1872,  operates  to  withdraw  the  years 
1870,  1871,  and  1872  from  computation  in  the  forfeiture 
of  tracts  of  less  than  one  thousand  acres  under  said  act,  I 
answer  that  it  may  be  so  as  to  lands  not  completely  for- 
feited when  the  Constitution  took  effect,  August  16,  1872, 
yet  not  so  as  to  tracts  which,  under  the  act  of  18(59,  had 
become  completely  forfeited,  and  vested  in  the  State,  as 
this  had.  It  did  not  intend  to  include  those  years  after 
18(59,  so  to  operate  on  lands  already  forfeited,  because  sec- 
tion 3,  Art.  XIII.,  of  the  same  Constitution,  made  pro- 
vision as  to  land  then  already  forfeited  by  transferring  it  to 
certain  persons  (and  under  this  the  owners  of  the  Beckwith 
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title  would  get  the  forfeiture  title),  and  selling  that  not 
transferred.     So   the   Constitution    only   withdrew    those 
years  from  operation  to*  forfeit  as  to  tracts  in  process  of 
forfeiture.     The  land   claimed   by    the  defendants  would 
also  be  forfeited  under  Acts  1872-78,   p.  881,  c.   117,  for 
live  years'  omission  after  1872,  and  would  vest  in  the  Beck- 
witli  title  under  the  same  act  (Id.  p.  882)  if  that  clause 
forfeiting  tracts  of  less  than  one  thousand  acres  be  con- 
stitutional.    It    is  not  necessary  for  the  purposes  of  this 
case  to  decide  that  point.     Speaking  for  myself,  I  cannot 
rid  myself  of  a  doubt,  long  entertained,  whether  statutory 
provisions,  enacted  since  the  Constitution  of  1872,  forfeit- 
ing tracts  of  less  than  one  thousand  acres  for  non-entry  are 
Constitutional.     The    Constitution    of  1868   (Article    IX., 
sec.  4)  released  taxes  since  1881  on  tracts  where  the  amount 
was  less  than  twenty  dollars,  and  released  all  tracts  of  less 
than  one  thousand  acres  forfeited  for  non-entry  since  18511 
(if  there  were  any),  thus  evincing  a  policy  to  forgive  small 
tracts  because  the  State  would  not  lose  much  thereby,  but 
chiefly  because  small  tracts  had  been  as  a  general   thing 
settled  upon,  and   on   them  were  the  homes  of  our  people, 
whereas  the  large  tracts  were  wild  and  owed  large  taxes, 
and  prevented  the  settlement   of  the  country,  and   it  was 
necessary  for  the  progress  of  the  country  to  remove  them 
out  of  the  way  of  settlement   and  improvement.     The  act 
of  18(59  forfeited  all  tracts  for  non-entry  without  regard  to 
quantity,  but  the  Constitution  of  1872  (Article   XIII. ,  sec. 
()),  while   it  declared   that  owners  should   put   all   tracts, 
whether  under   or  over  one  thousand   acres,   on   the   tax 
books,  yet,  when   it  denounced  the  penalty  of  forfeiture 
for  failure  to  do  so  as  a  rule  for  all  future  time,  it  applied  it 
only  to  tracts  of  over  one  thousand  acres,  thus  reasserting 
the    wisdom    of    the   same    policy    inaugurated    in    favor 
of  small   tracts  by  the   first   Constitution.     This  Constitu- 
tion of  1872  carfully  divided  tracts  into  two  classes, — one, 
those  tracts  containing  one   thousand  acres  or  more:  the 
other,  those  containing  less  than  that  amount, — and,  as  a 
rule  for  the  future,  denounced  forfeiture  against  only  one 
class.     Why  does  not  this  come  under  the  rule  of  construc- 
tion that  the  expression   of  one  thing  is  the  exclusion  of 
another?     It  is  a  strong  case  of  implied  prohibition.     It 
seems  unreasonable  to  say  that,  when  the  convention  and 
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people    took    up    this    subject  of  the  forfeiture  of  lands 
for   non-entry,     and    divided     them     into     two     classes, 
and     fulminated     the    penalty      of     forfeiture      against 
only    one,    as    a    rule    and    policy     for    the    future,    it 
left    it  to    the      legislature  to    impose  forfeiture   on  the 
other.     It   seems    to  me    this   act   contravenes  the   plain 
policy  and  rule  of  the  Constitution.     It  is  true  this  pro- 
hibition  against  the  forfeiture  of  small  tracts  is  only  by 
implication,  but  is  it  not  a   strong  and  plain  implication? 
An  act  may  be  void,  as  against  the  plain  implication  of 
the  constitution,  as  well  as  when  it  is  against  its  expres- 
sion.    Cooley,  Const.  Lim.  p.  78,  says:     ''Another  rule  of 
construction  is  that,  when  the  constitution  defines  the  cir- 
cumstances under  which  a  right  may  be  exercised  or  a  pen- 
alty imposed,  the  specification   is  an  implied  prohibition 
against  legislative  interference  to  add  to  the  condition,  or 
to    extend   the    penalty   to   other  cases."      Chief  Justice 
Thompson  said,  in   Page  v.  Allen,  58  Pa.   St.   848:     "The 
expression  of  one  thing  in  the  constitution  is  necessarily 
the  exclusion   of  things   not  expressed.     This  1  regard  as 
especially  true  of  constitutional  provisions  not  declaratory 
in  their  nature."     Such  is  the  character  of  the    provision 
under  discussion.     See  End.  Interp.  St.  §  588,  and  Donald- 
son  v.    Volts,  11)  W.  Va.  150.     Did  the  Constitution  of  1872 
repeal  the  forfeiture  clause  of  the  act  of  18(59?     That  act 
says  that  omission  for  years  both  prior  and  subsequent  to 
J809  shall  forfeit,  while  the  Constitution   says  that  only 
years  subsequent  shall  do  so.     They  are   repugnant   as  to 
tracts  of  one  thousand  acres.     But  did  the  act  yet  operate 
as  to  tracts  of  less"?     If  so,  years   prior  to   18(H)  counted 
against  them,  and  those  prior  years  ran  against  the  small 
tracts,  and  not  against  the   large.     This  can  not  be.     The 
intent  was  that  years  prior  to  ISfti)  should  not  count  in 
either  case.     I  use  this  argument  to  show  that  the  conven- 
tion took   up  this  subject  of  forfeiture  for  omission,  and 
imbedded  in  the  Constitution  a  full  and  complete  provision 
on  the  subject,  covering  the  whole  subject,  and   said  just 
where,    in  the   future,   it    intended  to   employ  the    harsh 
remedy  of  forfeiture,  denouncing  it  against  some  tracts, 
and  by  strong  implication  prohibiting  it   as  to  others  for 
the  future,  and  thus  repealed  the  old  rule  and  instituted  a 
new.     llerron  v.  Carton,  20  W.  Va.  02.     This  remedy  by 
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forfeiture  is  the  most  drastic,  severe,  and  terrible  remedy 
which  the  state  can  adopt  against  its  land  owners,  and 
ought  we  not  to  lean  in  favor  of  that  construction  which 
would  narrow  rather  than  extend  its  application? 

INSTRUCTIONS. 

The  court  erred  in  refusing  plaintiff's  instruction  No.  J, 
to  the  effect  that  the  defendants,  in  making  out  their  de- 
fense under  the  statute,  were  required  to  show  under 
what  color  or  claim  of  title  they  relied,  and  also  that  such 
adverse  possession  in  the  premises  continued  unbroken  for 
the  full  period  of  ten  years  before  the  institution  of  this 
suit;  that,  if  they  relied  on  adversary  possession  as  com- 
pleted before  March  27,  18(>1,  then  they  must  show  its  con- 
tinuance unbroken  for  the  period  of  iifteen  years.  Prin- 
ciples stated  above  show  that  this  instruction  should  have 
been  given.  Instead  of  giving  it,  the  court  substituted 
one  saying  generally  that  adversary  possession  for  ten 
years  was  sufficient,  without  discrimination  as  to  whether 
the  bar  was  supposed  to  be  complete  before  or  after  the 
act  of  1861,  and  in  the  face  of  the  fact  that  there  was  no 
evidence  tending  to  show  any  continuance  of  possession 
after  that  act,  and  that  would  require  fifteen  years,  where- 
as that  instruction  fixed  ten. 

ruder  principles  above  stated,  it  was  error  to  refuse  to 
give  plaintiff's  instruction  No.  7,  stating  that,  though  the 
David  Richardson  patent  was  prior  to  the  Neal  and  iStokely 
patents  under  which  Beekwith  claimed  the  two  hundred 
and  twenty-five  acres  and  ninety-seven  poles,  yet  that  if 
Beekwith,  prior  to  the  conveyance  made  to  him  by  ^Yil- 
liam  Bently,  trustee,  and  for  ii}\\  years  prior  to  the  insti- 
tution of  this  suit,  had  actual  possession  of  said  two  hun- 
dred and  twenty-five  acres  and  ninety-seven  poles  under 
the  David  Richardson  patent  then  the  Richardson  patent 
would  not  interfere  with  the  recovery  of  the  land  by  the 
plaintiff. 

The  court  erred  in  giving  defendants"  instruction  No.  ^ 
telling  the  jury  that  the  David  Richardson  grant  was  the 
oldest,  and  conferred  title,  and  if  it  covered  the  land  in 
controversy  the  plaintiff  could  not  recover,  unless  the  jury 
was  satisfied  that  the  land  had  been  forfeited  to  the  State 
for  non-entry  on  the  books,  and  for  failure  to  pay  taxes 
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thereon.  There  was  no  evidence  touching  this  matter.  It 
was  for  the  defendant  to  show  its  entry  for  taxes. 
The  defendant  had  no  right,  on  the  showing  made 
by  him  as  to  this  King  George  grant  to  Richard- 
son, to  present  a  case  on  it.  Another  grave  objec- 
tion to  this  instruction  is  that  it  utterly  ignores  any 
reference  to  the  evidence  to  show  that  possession  under  the 
Beekwith  right  adverse  to  the  Richardson  right  entered 
into  the  question  before  the  jury.  It  told  the  jury  that 
the  only  thing  that  could  defeat  the  old  King  George  grant 
was  forfeiture  for  taxes,  closing  its  eyes  to  the  fact  that 
it  might  be  defeated  by  actual  adverse  possession.  An  in- 
struction cannot  seize  upon  one  fact,  or  one  state  of  facts, 
and  make  the  case  turn  solely  on  them,  keeping  the  jury 
from  inquiring  into  other  facts  material  in  the  case  under 
the  evidence.  MrCreery  v.  Railroad  Co.,  48  W.  Va.  110 
(27  S.  E.  827);  Stor*x.  Feli'k,  24  W.  Va.  (K)6;  Thompson 
v.  I)ougla*s,  85  W.  Va.  844,   (18  S.  E.  1015). 

The  court  also  erred  in  giving  defendants'  instruction 
No.  4,  saying  that  if  Elijah  Spencer  rented  and  took  pos- 
session of  the  land  in  188(5,  or  shortly  thereafter,  claiming 
the  same  from  the  bank  of  the  Little  Kanawha  river  back 
to  the  foot  of  the  hill  called  "Ft.  Boreman,"  and  inclosed 
and  otherwise  improved  the  same,  and  kept  it  enclosed 
for  fifteen  years,  and  that  he  and  those  under  him  contin- 
ued to  occupy  openly  and  notoriously  the  premises,  in- 
cluding the  land  in  controversy,  by  the  exercise  of  acts  of 
ownership,  claiming  the  same  adversely  for  a  period  of 
more  than  ten  years,  then  they  must  find  for  the  defend- 
ants. This  instruction,  as  applied  to  this  case  was  very 
misleading.  There  is  no  evidence  to  show  that  Spencer 
ever  rented  to  or  from  anybody.  It  was  abstract  in  pre- 
senting any  matter  of  rent,  and  was  foreign  to  the  case. 
There  was  no  evidence  tending  to  show  that  Spencer 
took  possession  of  it  in  1888  or  shortly  thereafter.  There 
is  no  evidence  tending  to  show  that  Spencer  otherwise 
improved  it.  There  was  possession  by  Spencer  and  in- 
closure  of  land  north  of  an  alley  there,  which  was  not  the 
land  in  controversy  ;  and  this  instruction  imports  that  such 
inclosure  upon  that  land,  although  he  had  no  inclosure  or 
improvement  on  the  land  in  controversy,  and  no  paper 
title,  would   still   spread    over   the    land   in   controversy, 
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whereas  he  could  only  hold  by  actual  inclosure.  And  then 
it  propounds  two  different  periods  of  limitations,  ten  and 
fifteen  years,  because  it  goes  on  to  say,  ''And  kept  the 
same  inclosed  for  a  period  of  15  years, "  and  afterwards 
says,  "And  claimed  the  same  adversely  for  a  period  of 
more  than  10  years  before  the  institution  of  this  suit." 
Now,  which  period  did  the  court  intend  to  tell  the  jury  ap- 
plied,— ten  or  iifteen  years?  One  instruction  must  not  be 
inconsistent  with  another.  Much  graver  is  the  objection 
where  it  is  inconsistent  within  itself.  How  can  we  say 
whether  the  jury  acted  on  the  ten  year  or  the  fifteen  year 
period?  -We  could  not  say,  under  that  instruction,  on  which 
the  jury  acted  ;  and  an  instruction  capable  of  two  construc- 
tions, one  of  which  is  erroneous  and  may  mislead  the 
jury,  should  not  be  given,  (ran  Co.  v.  Wheeling,  8  W.  Va. 
823,  point  12;  opinion  in  McMechen  v.  MoMechen,  17  W. 
Va.  703;  Bavnett  v.  Lumber  Co.,  43  W.  Va.  441  (27  8.  E. 
209).  Again,  we  may  say  this  instruction  is  inconsistent 
with  the  fixed  period  of  ten  years  in  the  substitute  in- 
struction for  plaintiff's  No.  1,  and  instructions  must  not 
be  inconsistent  with  each  other.  A  bad  one  is  not  cured 
by  a  good  one.  A  bad  instruction  should  be  withdrawn. 
SfeKelret/  v.  Railroad  Co.,  35  W.  Va.  500  (14  S.  E.  261). 
It  is  bad,  too,  in  not  defining  adverse  possession,  and  lead- 
ing the  jury  to  say  that  mere  acts  of  ownership  constitute 
adverse  possession,  without  defining  and  explaining  to  the 
jury  what  kinds  of  acts  of  ownership,  and  under  what 
circumstances  they  constitute  adverse  possession. 

I  cannot  see  that  defendants'  instruction  No.  7  is  bad. 
I  do  not  see  that  a  defendant  who  relies  simply  on  posses- 
sion under  claim  of  title,  without  showing  color,  has  to  in 
any  way  particularize  what  his  claim  of  title  is,  so  he 
claim  it  in  connection  with  possession. 

The  court  gave,  for  defendants,  instruction  No.  8,  that 
if  Spencer  acquired  adverse  possession  to  the  premises 
shown  in  red  on  the  plat,  "in  the  manner  defined  in  these 
instructions,1' — that  is,  for  fifteen  years  prior  to  18(51,  or 
ten  years  since  18(11, — then  his  failure  to  keep  up  his  fences 
after  his  posssession  had  so  ripened  into  title  will  not 
constitute  an  abandonment  of  his  right  to  so  much  of  the 
land  as  remained  inclosed,  if  he  continuously  remained 
on  the  premises  which   he  had  formerly  inclosed.     Now, 
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the  red  on  the  plat  included  certain  lots  north  of  an  alley 
which  Spencer  unquestionably  inclosed  and  resided  upon, 
and  included  the  lots  in  controversy  south  of  that  alley, 
which  were  not  inclosed  except  in  the  manner  above 
stated,  and  the  inclosure  of  which  ceased  (with  the  very 
latest  possible  date,  as  claimed  by  the  defendants)  in  1860, 
while  the  possession  of  the  lots  north  of  the  alley  con- 
tinued. This  instruction  would  lead  the  jury  to  say  that 
the  continued  occupation  of  those  lots  north  of  the  alley 
would  extend  to  the  others,  though  there  was  no  improve- 
ment thereon,  and  the  fence  had  ceased  to  exist,  and  the 
inclosure  never  was  such  as  to  give  adverse  posession.  It 
would  give  the  defendants  the  benefit  of  the  inlosure  of 
other  land,  as  to  the  land  in  controversy,  and  they  were 
not  entitled  to  the  benefit  of  the  inclosure  of  such  other 
lands.  And,  again,  no  instruction  defined  adverse  posses- 
sion, though  this  instruction  appealed  to  them  for  the  man- 
ner of  acquiring  adverse  possession.  Then  there  was  no 
evidence  tending  to  show  adverse  possession  by  actual  oc- 
cupation for  any  time  after  18(51,  and  the  instruction  was 
foregn  to  the  case  as  to  that.  The  evidence  fairly  pre- 
sented no  such  case,  and  this  instruction  fixed  fifteen  years 
as  the  limit  prior  to  1861,  and  it  is  inconsistent  with  the 
ten-year  limit  fixed  by  the  substitute  for  the  plaintiff's 
instruction  No.  1.  And  what  does  it  mean  by  saying,  "If 
he  continuously  remained  on  the  premises  which  he  had 
formerly  inclosed"?  There  is  not  a  particle  of  evidence  to 
show  that  Spencer,  or  any  one  for  him,  before  this  suit, 
lived  a  moment  on  the  land  in  controversy,  or  improved  it, 
or  in  any  wise  remained  on  it ;  and  hence  we  must  construe 
that  language  as  meant  to  refer  to  other  land  north  of  the 
alley  on  which  Spencer  did  remain,  and  which  was  inclosed, 
— different  land  from  the  land  in  controversy, — thus  giv- 
ing the  defendants  the  benefit  of  possession  of  that  land, 
although  it  was  utterly  vacant,  fenceless,  houseless,  and 
without  improvement.  It  is  true  that,  after  title  has  be- 
come perfected  under  the  statute  of  limitations,  then  mere 
failure  to  keep  inclosed  is  immaterial,  for  the  party  has 
good  title  without  further  continuous  possession  until  he 
is  deprived  of  it  by  some  adversary  possession.  He  cannot, 
however,  abandon  or  discontinue  his  inclosore  while  the 
statute  is  running  in  his  favor  until  the  term  fixed  by  it  as 
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a  bar  shall  have  fully  elapsed.  The  instruction  was  vague 
in  some  of  its  features,  abstract  in  some,  inconsistent  with 
a  former  instruction,  and  misleading. 

Therefore  we   reverse   the  judgment,  set  aside  the  ver- 
dict, and  grant  a  new  trial. 

Reversed. 


CHARLESTON. 

Scott  v.  Chesapeake  &  ().  K.  Co. 
Submitted  January  20,  1897— Decided  April  24,  1897. 

Review  on  Appeal—  Weight  of  E  ride  nee. 

The  weight  of  the  evidence  is  for  the  jury,  and,  unless  it 
plainly  preponderates  against  the  verdict,  it  will  not  be  dis- 
turbed,    (p.  4S7.) 

Error  to  Circuit  Court,  Kanawha  county. 

Action  by  George  \V.  Scott  against  the  Chesapeake  <fc 
Ohio  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Affirmed. 

Simms  &  Exslow  and  J.  E.  Chilton,  for  plaintiff  iii 
error. 

E.  W.  Wilson,  for  defendant  in  error. 

Dent,  Jidoe: 

The  Chesapeake  &  Ohio  Railroad  Company  complains  of 
a  judgment  for  two  hundred  and  fifty  dollars  rendered 
against  it  by  the  Circuit  Court  of  Kanawha  county  at  the 
suit  of  George  W.  Scott.  The  only  witness  personally  in- 
troduced before  the  jury  was  the  plaintiff,  who  testified: 
That  on  the  80th  day  of  January,  1895,  he  purchased  a 
round-trip  ticket  of  the  defendant,  at  Charleston,  to  Cin- 
cinnati and  return,  which  is  as  follows:  "Chesapeake  & 
Ohio  Railway  Co.  (One  first-class  passage.)  Cincinnati, 
().,  to  Charleston,  W.  Ya.  Good  returning  only  on  trains 
Nos.  1(>  and  4,  leaving  Cincinnati  at  7:40  a.  m.  and  7:00  P. 
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M.,  respectively,  January  31st,  1895,  and  train  No.  16, 
leaving  Cincinnati  at  7:40  a.  in.,  February  1st,  1895.  Not 
good  for  stop-over.  Exc.  J9.  W.  H.  Fuller,  General  Pas- 
songer  Agent.  (4.  Special  Excursion.)"  That  he  went  to 
Cincinnati  on  that  day,  and  stayed  all  night  with  his 
brother.,  and  started  to  return  the  morning  of  the  31st, — 
the  next  day, — and  missed  the  train.  On  the  following 
morning  he  again  went  to  the  depot,  with  the  intention  of 
taking  7:40  a.  m.  train  for  home.  He  showed  his  ticket  to 
the  gateman,  and  passed  in  to  where  the  train  was  stand- 
ing, and  went  to  get  on  the  train,  when  the  conductor  or 
brakeman  said  to  him :  "The  ticket  ain't  no  account. 
You  can't  go  on  this  train.  Get  out  of  the  way."  He 
went  into  the  ticket  office,  and  showed  it  to  the  agent,  and 
the  agent  said:  u 'That's  all  right.  Go  on  and  get  on 
that  train,'  he  says,  and  I  went  back,  and  the  gateman 
would  not  let  me  through.  I  brought  the  ticket  on  back 
to  him,  and  he  said  he  would  go  up  and  get  General  Ryan 
to  extend  the  time.  I  took  it  to  General  Ryan  [general 
passenger  agent  for  the  Chesapeake  &  Ohio  Railroad], 
and  he  said  he  would  let  me  have  a  ticket  for  $4.  And  I 
told  him  that  if  he  could  not  give  it  to  me,  or  take  it  for 
its  face  value,  I  did  not  want  a  ticket  at  all;  that  it  was 
a  round-trip  ticket  and  return.  He  said  he  would  give  me 
a  ticket  for  $4."  The  usual  fare  is  five  dollars  and  fifteen 
cents.  The  reason  he  went  to  Gen.  Ryan  to  have  the  time 
extended  was  because  he  had  missed  the  train  without  his 
fault,  on  account  of  the  servants  of  the  company  refusing 
to  honor  the  ticket.  He  went  back,  and  borrowed  the 
money  from  his  brother  to  buy  a  ticket,  and  the  next  day 
(February  2d)  returned  home.  He  denied  telling  any  per- 
son that  he  missed  the  train  on  the  1st  of  February,  but 
said  he  had  remarked  that  he  missed  the  train  on  the  31st, 
in  the  hearing  of  some  strange  women  where  his  brother 
was  staying. 

The  defendant  introduced  the  depositions  of  three  wit- 
nesses, Bertie  Dole,  Mary  Hall,  and  Mary  Ingram,  whose 
testimony  is  to  the  effect  that  plaintiff  told  them,  or  re- 
marked in  their  hearing,  that  he  had  missed  the  train  on 
the  1st  of  February,  1895;  also,  the  deposition  of  F.  W. 
Lamberton,  who  says  he  was  the  conductor  on  the  7:40  a. 
m.  train  on  the  morning  of  the  1st  February,  1895,  and 
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that  he  did  not  prevent  any  one  from  getting  on  that  train. 
Charles  W.  Thoburn,  collector  on  the  train,  testified  to  the 
same  effect.  (4.  W.  Mullins,  brnkeman  on  same  train,  tes- 
tified to  the  same  effect.  A.  W.  Flowers  and  John  MeGrail 
testified  that  they  were  gate  keepers  at  the  depot  the 
morning  of  February  1,  1895,  and  that  they  were  the  only 
two,  and  that  neither  of  them  prevented  any  one  from 
passing  through  the  gates  on  that  morning  because  his 
ticket  was  not  good,  nor  for  any  other  reason.  Also,  Ed- 
gar Nornick,  another  gate  keeper,  testified  to  the  same 
effect.  These  witnesses  were  not  presented  before  the 
jury,  nor  submitted  to  cross-examination,  and  the  jury 
were  not  afforded  any  opportunity  of  seeing  them  or  hear- 
ing them  testify.  All  of  them,  no  doubt,  testify  to  the 
best  of  their  memories.  Human  memory  is  very  treach- 
erous, and,  if  they  had  been  produced  in  court,  by  cross- 
examination  their  memories  might  have  been  refreshed. 
At  least,  the  jury  would  have  had  a  much  better  opportu- 
nity of  judging  of  the  truthfulness  of  their  testimony. 
This  was  a  risk  the  defendant  must  have  decided  to  take, 
as  it  was  fully  able  to  produce  its  witnesses  in  court.  It 
would  have  been  good  policy  on  the  defendant's  part  also 
to  have  proven  that  such  an  occurrence  did  take  place  the 
morning  of  the  2d,  when  the  ticket  had  expired,  if  it  were 
possible  to  do  so. 

The  depositions  of  these  woman  are  hardly  worth  con- 
sidering, for  they  testify  that  plaintiff  said  he  missed  the 
train  the  morning  of  the  1st,  and  that  he  went  away  the 
morning  of  the  2nd.  This  is,  to  some  extent,  corrobora- 
tive of  the  plaintiff's  testimony:  for  he  did  miss  the  train 
the  morning  of  the  1st,  and  testified  that  he  left  for  home 
the  morning  of  the  2nd.  The  impression  is  endeavored  to 
be  produced  that  he  missed  the  train  for  the  reason  that 
he  was  too  late.  This  is  not  clear  from  the  depositions, 
but  he  admits  that  he  did  miss  the  train  for  this  reason  the 
morning  of  the  81st  January.  Depositions  of  a  doubtful 
nature,  depending  merely  on  questions  of  memory,  have 
very  little  weight  before  a  jury,  and  rightly  so;  for  the 
very  object  of  jury  trials  is  to  have,  among  other  essential 
things,  personal  inspection  and  observation  of  the  wit- 
nesses, including  their  mode  and  manner  of  testifying,  un- 
der the  supervision  of  the  court  and  the  rigid  eross-exami- 
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nation  of  opposing  counsel.  The  plaintiff  was  present, 
and  submitted  himself  to  the  ordeal  of  a  most  rigid  and 
searching  cross-examination,  in  which  able  counsel  used 
every  lawful  endeavor  to  impeach  his  testimony  and  prej- 
udice him  in  the  minds  of  the  jury,  from  which  he  came 
out  unscathed ;  and  this  fact  may  possibly  have  had  the 
effect  to  increase  the  damages  awarded,  for  jurors  are 
oftentimes  irritated  by  the  unbearable  and  unjustifiable 
manner  in  which  witnesses  are  sometimes  unmercifully 
treated  by  censorious  counsel.  This,  however,  may  not 
apply  to  this  case,  in  any  sense.  But  after  the  defendant 
has  had  the  opportunity,  but  failed,  to  produce  its  wit- 
nesses in  court,  and  the  jury  believe  the  witness  produced 
before  them,  rather  than  the  depositions  of  those  not  so 
produced,  this  Court  could  hardly  be  justified  in  holding 
the  verdict  to  be  contrary  to  the  evidence.  The  jury  heard 
the  witness,  and  believed  him,  and  refused  to  disregard 
his  evidence,  by  reason  of  the  uncertain  testimony  of  those 
they  did  not  hear.  It  is  their  province  to  weigh  the  testi- 
mony, and  it  is  not  for  this  Court  to  disturb  their  finding, 
sustained  by  the  lower  court,  unless  it  is  plainly  contrary 
to  the  preponderance  of  the  evidence.  Every  witness  for 
the  defendant  may  have  sworn  to  what  he  honestly  be- 
lieved to  be  the  truth,  and  yet  the  plaintiff's  evidence  be 
unimpeachable.  How,  then,  can  this  Court  disturb  their 
verdict?  Defendant  claims  that  the  plaintiff  should  not 
recover  because  he  failed  to  produce  his  brother  to  corrob- 
orate him.  The  defendant  failed  to  produce  Gen.  Ryan, 
general  passenger  agent,  and  the  ticket  agent,  to  contra- 
dict plaintiff.  This  is  certainly  an  offset.  The  defendant 
savs  the  ticket  agent  told  him  the  ticket  was  good  on  that 
train,  and  when  he  missed  it,  by  reason  of  the  gate  keeper 
refusing  him  admission,  told  him  that  he  would  get  Gen. 
Ryan  to  extend  it;  but  Gen.  Ryan  refused  to  do  so,  but 
told  him  he  would  soil  him  a  ticket  for  four  dollars.  Nei- 
ther of  these  witnesses  is  produced  and  the  presumption  is 
that  they  would  corroborate  plaintiff. 

The  defendant  insists  that  the  damages  allowed  are  ex- 
cessive, while  the  plaintiff  insists  that  the  damages  are 
merely  compensatory,  according  to  the  rule  established  in 
the  cases  of  Boater  v.  Hallway  Co.,  3(>  W.  Va.  818,  (15  S. 
E.  158);   Meet*  v.  Hail  road  Co.,  »»   \V.  Va.  475,  (20  8.  E. 
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566) ;  Trice  v.  Railway  Co.,  ±0  W.  Va.  271  (21  S.  E.  1022) 
— but  that  this  is  plainly  a  case  justifying  punitive  dam- 
ages for  the  disregard  on  the  part  of  the  company  of  the 
duty  it  owes  to  the  public.  The  verdict  of  the  jury  is  in 
effect  that  the  defendant  induced  the  plaintiff  to  purchase 
a  round-trip  ticket  from  Charleston  to  Cincinnati  and  re- 
turn, at  the  price  of  three  dollars  and  twenty-five  cents, 
and,  after  he  had  gone  to  Cincinnati,  peremptorily  refus- 
ed to  comply  with  its  contract  and  carry  him  back  unless 
lie  would  pay  the  additional  sum  of  four  dollars  which  he 
did  not  possess,  but  fortunately  had  a  brother  in  the  city 
from  whom  he  could  borrow.  This  latter  fact  ought  not  to 
mitigate  the  damages  allowable.  The  jury,  no  doubt, 
placed  themselvesin  this  man's  situation,  induced  to  travel 
almost  two  hundred  miles  from  home  on  promise  of  free 
and  certain  return,  and  then  left  without  means,  in  a 
strange  city,  to  return  as  best  he  could,  and  seek  a  court 
of  justice  for  redress.  To  turn  such  a  suitor  away  with 
mere  nominal  damages  would  be  adding  insult  to  injury. 
Cnder  such  circumstances,  following  the  cases  above  re- 
ferred to,  it  cannot  be  said  that  the  verdict  of  the  jury 
was  excessively  harsh.  With  Mr.  Sedgwick,  I  am  inclined 
to  think  that  in  all  similar  cases,  while  the  damages  are 
styled  "indeterminate  and  compensatory,"  they  are  dis- 
guised punitive  damages,  intended  to  operate  as  exemplary 
in  their  nature.  In  the  case  of  Mayer  v.  Frobe,M)  W.  Va. 
246,  (22  S.  E.  58),  this  Court  held  that  "in  actions  of  tort, 
where  gross  fraud,  malice,  oppression,  or  wanton,  willful, 
or  reckless  conduct,  or  criminal  indifference  to  civil  obli- 
gations, affecting  the  rights  of  others,  appear,  or  where 
legislative  enactment  authorizes  it,  the  jury  may  assess 
exemplary,  punitive,  or  vindictive  damages."  In  Suther- 
land on  Damages  (volume  8,  §  1)50)  the  rule  is  stated  to  be  : 
"If  a  corporation  like  a  railroad  company  is  guilty  of  an 
act  or  default  such  as,  in  the  case  of  an  individual,  would 
subject  him  to  exemplary  damages,  it  is  equally  liable 
thereto";  and  "as  the  corporation  can  only  act  through 
natural  persons,  its  officers  and  servants:  and  as  it,  of 
necessity,  commits  its  trains  or  vehicles  absolutely  to  the 
charge  of  persons  of  its  own  appointment;  passengers,  of 
necessity,  commit  to  them  their  safety  and  comfort  in 
transitu — the  whole  power  and  authority  of  the   corpora  - 
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Hon  pro  hac  vice  is  vested  in  such  employes,  and,  as  to 
such  passengers,  they  are  the  corporation."  In  Webb's 
Pollock  on  Torts  (page  220)  the  rule  is  stated  to  be,  "To 
warrant  a  verdict  for  exemplary  damages,  it  is  necessary 
to  prove  either  actual  malice,  wanton  negligence,  reckless 
conduct,  or  fraud."  In  the  case  of  Day  v.  Woodworth,  18 
How.  868,  Mr.  Justice  Grier  said :  "By  the  common  as 
well  as  by  statute  law,  men  are  often  punished  for  aggra- 
vated misconduct  or  lawless  acts  by  means  of  a  civil  action 
and  the  damages  inflicted  by  way  of  penalty  or  punish- 
ment given  to  the  party  injured."  The  true  rule  is  given  by 
Mr.  Justice  Gray  in  Railway  Co.  v.  Prentice,  147  U.  S.  101, 
( 13Sup.Ct.261  :)  "The  jury  may  award  exemplary,  punitive, 
or  vindictive  damages,  sometimes  called  'smart  money,'  if 
the  defendant  has  acted  wantonly  or  oppressively,  or  with 
such  malice  as  implies  a  spirit  of  mischief,  or  crimi- 
nal indifference  to  civil  obligations."  Was  the  defendant 
guilty  of  such  conduct  in  this  case?  The  defendant  is  a 
mere  creature  of  the  law,  having  neither  mind  nor  con- 
science to  be  the  subject  of  evil  intent  or  misconduct. 
Hence  the  law  visits  upon  and  imputes  to  it  the  miscon- 
duct of  its  agents  acting  within  the  scope  of  their  author- 
ity. The  Constitution  of  this  State  (section  9,  Art.  XI)  de- 
clares all  railroads  to  be  public  highways,  free  to  all  per- 
sons for  the  transportation  of  their  persons.  Clause  9,  s. 
82c,  c.  54,  (-ode,  provides  "that  all  railroad  corporations, 
whose  lines  of  road  shall  extend  into  or  through  the  State, 
and  which  extensions  are  incorporated  under  the  laws  of 
this  State  or  any  other  State,  or  the  United  States,  shall 
take  and  transport  passengers  and  freight  when  ottered." 
The  mere  refusal  to  accept  a  passenger  when  offered  is 
made  illegal.  How  much  more  illegal  is  it  for  a  corpora- 
tion to  sell  a  passenger  a  ticket,  and  then,  after  get- 
ting his  money,  refuse  to  let  him  ride  on  it!  And 
still  more  aggravated  to  sell  him  a  round-trip  tick- 
et, carry  him  one  way,  and  refuse  to  permit  him 
to  return  unless  he  pay  an  increased  sum.  Is  not  this 
aggravated  and  oppressive  misconduct,  and  criminal  indif- 
ference to  legal  obligations  affecting  the  rights  of  others? 
Would  it  not  be  denounced  in  an  individual  as  an  extor- 
tionate mode  of  getting  money  under  a  false  pretense?  Is 
it  not  a  wrong  in  which  the  public  is  vitally  interested? 
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One  of  the  foundation  stones  of  civil  government  is  the 
protection  of  the  weak  against  oppressive,  willful  con- 
duct of  the  strong,  and  this  is  a  principle  that  should  be 
most  rigidly  enforced  against  powerful  corporations  who 
derive  their  existence  and  strength  wholly  from  the  gov- 
ernment. The  jury  found  the  defendant  guilty  of  will- 
fully and  wantonly  refusing  to  allow  the  plaintiff  to  return 
on  a  ticket  that  it  had  induced  him  to  buy.  In  the  case  of 
Helm  v.  MWaughaii,  82  Miss.  1,  the  court  held  that  the 
refusal  to  stop  and  take  on  a  passenger  was  a  public  wrong, 
for  which  exemplary  damages  were  allowable.  And  in 
the  case  of  Railroad  Co.  v.  Hurst,  3(5  Miss.  000,  it  was  held 
that  the  jury  was  authorized  to  assess  exemplary  damages 
for  the  disregard  of  public  duty  against  a  railroad  com- 
pany for  not  allowing  a  passenger  to  get  off  at  a  station, 
but  compelling  him  to  leave  the  cars  some  distance  there- 
from. The  object  being,  "in  such  cases  to  protect  the  pub- 
lic against  the  negligence,  folly  or  wickedness  which  might 
otherwise  convert  these  great  public  blessings  into  the  most 
dangerous  nuisances."  The  defendant  in  this  case  did  not 
attempt  to  excuse  or  palliate  in  any  manner  the  conduct 
of  its  servants  in  willfully  and  wantonly,  and  with  some 
degree  of  aggravation  and  insult,  refusing  to  return  the 
plaintiff  to  his  destination,  but  simply  relied  on  a  denial 
of  the  whole  occurrence.  The  jury,  on  such  evidence  as 
it  had,  found  against  the  defendant.  Railroads  can  not  do 
such  things  with  impunity,  and  they  must  compel  their 
servants  to  submit  to.  the  law  of  the  land.  If  not,  the 
law  must  vindicate  itself  through  its  judicial  tribunals, 
substantially  rewarding  the  injured  party  who  seeks  its 
vindication  and  the  preservation  of  its  integrity;  and, 
though  the  remedy  may  appear  harsh,  it  is  far  better  that 
individuals  should  suffer  than  that  the  law  should  be  ren- 
dered impotent  and  ineffective  to  prevent  lawlessness,  op- 
pression, and  wrong.  In  submission  to  former  adjudica- 
tions of  this  Court,  the  judgment  is  affirmed. 

Note  by  Bhaxxox,  Ji'imjk: 

T  do  not.  wish  to  be  understood,  by  concurring  in  this  judgment, 
as  concurring  with  so  much  of  the  opinion  as  holds  that  punitive 
damages  can  be  awarded  against  a  corporation,  which  is  con- 
trary to  the  decision  of  this  Court  in  ltit-krtf*  v.  Railroad  Co.  33 
W.  Va.  433  (10  S.  E.8U1),  and  Downey  v.  Railroad  Co.,  28  W.  Va. 
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732.  The  question  is  foreign  to  this  case;  at  least,  not  necessary 
to  its  decision.  What  would  he  my  opinion  on  it  as  an  original 
proposition,  1  do  not  know,  as  I  have  not  examined. 

Affirmed. 


CHARLESTON. 

Shumate's  Executors  v.  Crockett,  et  ah 
Submitted  January  27,  1897— Decided  April  24,  1897. 

1.  Appeal — Limitation  of  Appeal. 

No  error  in  a  final  or  appealable  decree  will  he  considered 
upon  an  appeal  not  taken  within  two  years  from  its  date.  (p. 
492.) 

2.  Decree — Amendment  of  Decree — Motion. 

A  mistake  or  misreeital  of  a  sum  in  a  decree  will  be  cor- 
rected on  motion  after  notice,  under  section  5,  chapter  134, 
Code,  1891.     (p.  45)4.) 

3.  Convention  of  Liens— Payments— Restatement  of  Liens. 

Payment  of  some  of  the  debts  included  in  a  decree  made  on 
a  commissioner's  report  convening  liens,  under  section  7, 
chapter  139,  Code  1891,  in  a  suit  by  a  judgment  creditor  for 
himself  and  other  lienors,  will  not  suspend  its  execution,  or 
call  for  a  rehearing  or  restatement  of  liens,     (p.  493.) 

4.  Enforcement  of  Liens — Payments — Parties. 

A  suit  to  enforce  liens,  under  section  7,  chapter  139,  Code 
1891,  by  one  judgment  creditor,  suing  for  himself  and  other 
lienors,  will  not  be  suspended  by  payment  of  the  debt  of  the 
plaintiff  after  an  order  of  reference.  It  may  and  will  pro- 
ceed in  the  name  of  the  plaintiff,  unless  an  order  be  made 
substituting  another  person  as  plaintiff,     (p.  493.) 

5.  Purchase  Pendente  Lite—  Notice— Parties. 

Pendente  lite  purchasers  need  not  be  made  parties.  Where 
judgments  are  docketed  or  deed  of  trust  recorded,  or  liens 
otherwise  acquired,  and  a  ehnneery  suit  to  enforce  same  is 
pending,  there  need  be  no  notice  of  the  pendency  of  such 
chancery  suit,  under  section  13,  chapter  139,  Code  1891,  to 
bind  purchasers  purchasing  after  the  docketing  of  such  judg- 
ment or  recordation  of  such  deeds  of  trust  or  lien.  They  are 
pendente  lite  purchasers,  under  the  common-law  rule.  (p. 
493.) 
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Appeal  from  Circuit  Court,  Summers  County. 

A.  Shumate's  executors  sue  W.  C.  Crockett  ami  others. 
Decree  for  plaintiffs.  From  an  order  refusing  a  rehear- 
ing, Crockett  and  others  appeal. 

Modified  and  affirmed. 

Haynes,  Arbucklk  &  Heflin,  for  appellants. 

J.  H.  Miller,  D.  E.  Johnson  and  S.  L.  Flournoy,  for 
appellees. 

Braknon,  Judge : 

The  executors  of  A.  Shumate,  deceased,  judgment  cred- 
itors of  W.  C.  Crockett,  suing  for  themselves  and  all  other 
lien  creditors,  under  section  7,  chapter  139,  Code  1891, 
filed  a  bill  to  enforce  such  liens  against  lands  of  Crockett, 
and  also  one  debt  secured  by  a  deed  of  trust  given  by 
Crockett  and  Willie  C,  his  wife;  and,  upon  a  commission- 
er's report  ascertaining  liens,  the  court  pronounced  a  de- 
cree fixing  liens,  and  directing  a  sale.  This  decree  was 
May  18,  1891.  In  February,  1895,  before  sale,  Crockett 
and  wife  filed  an  answer,  asking  that  the  case  go  back  to 
a  commissioner  for  restatement  of  liens  in  view  of  certain 
partial  payments  on  debts  decreed,  and  to  expunge  usury 
in  one  debt;  and  Willie  C.  Crockett  filed  a  petition  asking 
rehearing,  and  that  Barclay  and  Bryan,  trustees,  and 
Doran,  be  made  parties.  And  John  G.  Crockett  and  Wil- 
lie C.  Crockett  filed  a  petition  to  rehear  the  decree.  The 
court  refused  to  rehear  or  recommit  the  report,  or  to  con- 
tinue the  cause.  It  refused  to  receive  the  petition  of  John 
G.  and  Willie  C.  Crockett,  and  also  refused  to  allow  it  to 
be  withdrawn.  W.  C.  Crockett,  Willie  C.  Crockett,  and 
John  G.  Crockett  appeal. 

We  shall  not  consider  any  objections  to  the  decree  of 
May  18,  1891,  because  that  decree,  if  not  in  full  sense 
final,  was  appealable;  and,  as  nearly  four  years  had  elapsed 
from  its  date  to  the  date  of  the  appeal,  those  questions 
are  forever  closed.  Hunter  v.  Holland,  27  W.  Va.  510. 
This  decree  was  such  a  final  decree  as  to  allow  a  bill  of 
review.  Core  v.  Strirkhr,  24  W.  Va.  (589.  And  three 
years,  if  not  two,  bar  a  bill  of  review. 

Some  considerations  based  on  things  taking  place  after 
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that  decree  are  relied  upon.  Some  payments  were  made 
on  the  debts,  hut  on  many  no  payments  were  made,  and 
what  was  paid  was  a  very  inconsiderable  fraction  of  the 
indebtedness  decreed.  Now,  a  reference  had  been  made, 
and  one  statement  of  liens  made.  That  complied  with  the 
law.  Can  a  defendant,  under  these  circumstances,  demand 
a  suspension  of  a  decree  fixing  liens,  and  a  reconvention  of 
creditors  from  partial  payments?  If  so,  a  debtor  would  have 
but  to  make  partial  payments  to  indefinitely  postpone. 
Reflect  that  the  court  did  make  a  reference,  and  on  its  re- 
port decreed  liens.  There  was  no  uncertainty,  then,  as  to 
liens  or  amounts.  After  partial  payments  could  not  ren- 
der it  indefinite  as  to  the  sum  for  which  the  land  was  to  be 
sold,  for  the  debtor  knew  what  payments  he  had  made, 
and  the  court  would,  if  necessary,  apply  them  by  further 
proceedings.  The  debt  of  the  plaintiffs  was  paid,  but  the 
suit  was  expressly  for  all  lienors,  and  others  had  appeared, 
and  become  parties,  and  that  payment  could  not  defeat  the 
decree.  The  decree  belonged  to  all,  not  one,  of  the  cred- 
itors, and  any  creditor  yet  unpaid  had  a  right  to  enforce 
it.  It  could  go  on  in  the  name  of  original  plaintiffs, 
or,  if  anybody  so  asked,  the  plaintiff's  name  could  be 
stricken  out,  and  another  creditor's  name  substituted;  but 
what  the  use  of  this,  unless  the  original  creditor  asked  it 
so  as  to  be  relieved  of  fee  bills?  Linsey  v.  McGannon,  9 
W.  Va.  154;  Bilmyer  v.  Sherman,  28  W.  Va.  662. 

As  to  the  point  that  Barclay  and  Bryan  and  Doran  were 
not  made  parties  :  After  the  commencement  of  this  suit, 
Crockett  and  wife  made  a  lease  for  years  to  Barclay,  trus- 
tee, for  the  purpose  of  boring  for  oil;  and  they  also  made 
a  deed  of  trust  to  Bryan,  trustee,  to  secure  Doran  bor- 
rowed money,  for  which  John  G.  Crockett  was  surety. 
Though  these  conveyances  passed  legal  title,  yet  they  were 
subsequent  in  time  to  the  docketing  of  the  judgments  and 
registry  of  the  deed  of  trust  decreed  as  liens  on  the  land ; 
and  section  13,  chapter  189,  ("ode  1891,  did  not  require  a 
notice  of  lis  pendens  of  this  suit,  and  it  operated  under  the 
common-law  rule  of  lis  pendens,  and  those  parties  were 
pendente  lite  purchasers,  and  need  not  be  made  parties. 
They  had,  by  construction  of  law,  notice  of  both  the  liens 
and  of  this  suit.  Harmon  v.  By  ram,  11  W.  Va.  511; 
Lynch  v.  Andrews,  25  W.  Va.  754;  Stout  v.  Mercantile  Co., 
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41  W.  Va.  389  (23  8.   E.  571);   O'Connor  v.  Bite.  43  W. 
Va.  54  (27  S.  E.  368.) 

There  was  in  the  decree  what  I  shall  call  a  clerical  mis- 
take. The  commissioner  reported  a  debt  of  B.  Prince  & 
Co.  as  ninety-six  dollars  and  fifty-eight  cents,  and  the  de- 
cree, by  mispunctuation,  makes  out  of  the  same  figures  a 
debt  of  nine  thousand  six  hundred  and  fifty-eight  dollars, 
a  signal  instance  of  the  power  of  punctuation,  especially 
if,  as  claimed,  it  be  good  ground  on  this  appeal,  if  it  were 
in  time,  for  the  reversal  of  the  whole  decree.  The  peti- 
tion of  Willie  C.  Crockett,  as  I  interpret  it,  assigned  this 
as  a  ground  of  rehearing.  This  is,  under  section  5,  chap- 
ter 134,  Code  1891,  a  mistake  or  misrecital  of  a  sum,  and 
the  decree  is  amendable  by  the  commissioners'  report 
within  five  years.  This  petition  is  good  to  correct  that 
error.  Crumlish  v.  Railroad  Co.,  28  W.  Va.  627;  Mar- 
tin v.  Smithy  25  W.  Va.  688;  Triplett  v.  Lake,  43  W. 
Va.  428.  The  only  question  is  that  said  section  re- 
quires notice  to  the  party  to  be  affected  by  the  amend- 
ment. The  want  of  it  is  the  only  impediment  in  the  way 
in  saying  the  court  below  ought  to  have  amended  the  de- 
cree in  this  particular  respect  under  that  petition.  If  the 
decree  were  interlocutory  or  not  appealable,  so  we  could 
treat  the  petition  as  one  for  rehearing,  we  could  dispense 
with  notice;  but,  as  it  is,  we  have  to  regard  the  petition  as 
a  bill  of  review,  requiring  process.  No  one  appeared  to 
this  petition  but  the  Bank  of  Princeton.  But  counsel  rep- 
resenting creditors  disavow  in  this  Court  all  idea  of  claim- 
ing more  for  Prince  &  Co.  than  ninety-six  dollars  and 
fifty-eight  cents  under  the  decree,  saying  it  was  merely  a 
clerical  misprision ;  and,  as  it  ought  to  be  corrected,  we  will 
amend  the  decree  in  that  point,  and  affirm  it  as  so 
amended. 

Modifier/  a n d  affirmed. 
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CHARLESTON. 

State  v.  Goetze. 

Submitted  February  6,  1897— Derided  April  24,  1897. 

1.  Ciuarettes — Orifpnal  Package — License — Interstate    Com- 

merer. 

Cigarettes  manufactured  in  another  state,and  imported  into 
this  State  in  the  original  package,  may  l)e  sold  in  such  original 
package;  and  the  act  of  the  legislature  of  West  Virginia 
.passed  February  21, 1895,  amending  and  re-enacting  the  ('ode, 
c.  32,  s.  B6.  so  as  to  provide  that  a  certain  license  fee  shall 
he  paid  for  selling  cigarettes  at  retail,  so  far  as  it  applies  to 
cigarettes  so  imported  and  sold  by  the  importer  in  West  Vir- 
ginia, is  not  an  exercise  of  the  police  power  of  the  State,  but 
a  regulation  of  interstate  commerce,  and  therefore  void, 
(p.  499.) 

2.  Cioarkttks—  Original  Package. 

Where  cigarettes  are  manufactured  in  a  sister  state,  and 
placed  in  paper  boxes  for  convenience  of  transportation  and 
sale,  and  such  boxes  are  provided  with  a  proper  label,  giving 
the  name  of  the  cigarettes,  the  caution  notice,  the  number  of 
the  factory,  the  number  of  the  revenue  district,  the  name  of 
the  state  in  which  they  are  manufactured,  and  the  proper  in- 
ternal revenue  stamp,  duly  canceled,  is  pasted  across  the  end 
of  such  package  so  as  to  seal  the  same,  in  accordance  with 
the  requirements  of  the  act  of  congress  and  the  internal  rev- 
enue laws  governing  the  packing,  shipment,  and  sale  of  ciga- 
rettes, such  paper  box  must  be  regarded  as  an  original  pack- 
age; and  its  character  will  not  be  changed  by  its  being  placed, 
with  other  boxes  of  the  same  kind,  in  a  wooden  box  for  ship- 
ment,    (p.  497.) 

Error  to  Circuit  Court,  Ohio  County.  m 

Charles  Goetze  was  convicted  of  selling  cigarettes  with- 
out a  license.  The  circuit  court  reversed  the  judgment, 
and  the  State  brings  error. 

Affirmed. 

John*  A.  Howard  and  T.  S.  Riley,  Attorney  General, 
for  the  State. 

S.  G.  Smith  and  W.  W.  Filler,  for  defendant  in  error. 
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English,  President: 

On  the  3d.  of  September,  1895,  Charles  Goetze  was  in- 
dicted in  the  Criminal  Court  of  Ohio  county  for  selling 
without  a  license  paper-wrapper  cigarettes,  in  violation  of 
chapter  11  of  the  Acts  of  1895.  On  the  18th  day  of  No- 
vember, 1895,  the  defendant  was  tried  upon  said  indict- 
ment, convicted,  and  judgment  entered  against  him  for 
the  payment  of  a  fine  of  ten  dollars  and  costs  of  prosecu- 
tion. The  defendant  obtained  a  writ  of  error  to  the  Cir- 
cuit Court  of  Ohio  county,  and  on  the  23d  of  June,  1896, 
the  circuit  court  reversed  the  judgment  of  said  criminal 
court,  and  held  that  the  act  of  the  legislature  referred  to 
was  unconstitutional,  and  dismissed  the  prosecution  against 
the  defendant.  It  appears  from  the  record  that  the  de- 
fendant admits  the  sale  as  charged  in  the  indictment,  but 
contends  that  he  had  a  right  to  make  such  sale,  for  the  rea- 
son that  the  act  referred  to  interfered  with  interstate 
commerce,  and  was  therefore  unconstitutional.  From  the 
judgment  of  the  circuit  court  the  State  of  West  Vir- 
ginia applied  for  and  obtained  this  writ  of  error,  assigning 
the  following  errors  :  First,  that  the  circuit  court  erred  in 
holding  that  the  act  of  the  legislature  referred  to  is  uncon- 
stitutional, and  by  reason  thereof  the  defendant  was  not 
guilty  as  charged  and  convicted  in  the  criminal  court;  sec- 
ondly, that  the  circuit  court  erred  in  setting  aside,  revers- 
ing and  annulling  the  judgment  of  the  criminal  court,  and 
dismissing  the  prosecution, — contending  that,  if  the  crimi- 
nal court  had  erred  in  its  judgment,  all  the  circuit  court 
could  do  would  be  to  reverse  the  judgment  of  the  court 
below  and  send  the  case  back  for  a  new  trial. 

The  facts  of  this  case,  as  appears  from  the  record  and  the 
agreement  of  counsel,  are  that  the  defendant,  Charles 
Goetze,  was  on  August  31,  1895,  doing  business  as  a  drug- 
gist in  the  city  of  Wheeling,  Ohio  county,  W.  Va.,  and 
that  he  purchased  from  the  American  Tobacco  Company 
(a  corporation  organized  under  the  laws  of  the  state  of 
New  Jersey,  having  a  factory  for  the  manufacture  of  cigar- 
ettes in  the  state  of  New  York  and  in  other  states,  but  hav- 
ing none  in  the  State  of  West  Virginia)  a  consignment  of 
cigarettes,  which  were  packed  in  a  large  wooden  box, 
which  box  contained  a  number  of  smaller  paper  boxes, 
each  of  which  paper  boxes  contained  ten  cigarettes,  which 
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cigarettes  were  known  as  "Sweet  Caporal"  and  "Virginia 
Brights,"  the  names  being  indorsed  on  the  packages,  and 
the  proper  revenue  stamp  affixed  thereto;  that  the  pack- 
ages of  cigarettes  were  not  unpacked  from  the  wooden 
case,  except  as  they  were  handed  out  to  purchasers  in  the 
paper  packages  of  ten  above  described ;  that  on  the  31st 
day  of  August,  1895,  the  defendant  sold  to  one  William 
Bell  two  of  said  paper  packages,  at  his  drug  store  afore- 
said, taking  the  same,  at  the  time  of  sale,  from  said  large 
box. 

It  is  disclosed  by  the  testimony  and  admissions  of  coun- 
sel that  the  defendant  purchased  the  cigarettes  in  question 
from  the  American  Tobacco  Company,  a  New  Jersey  cor- 
poration doing  business  in  New  York,  and  that  said  cigar- 
ettes were  packed  in  boxes,  each  containing  ten, 
which  boxes  were  properly  indorsed  and  stamped  as 
required  by  law,  and  that  said  paper  boxes,  for 
convenience  of  shipment,  were  packed  in  a  wooden 
box,  and  shipped  therein  directly  from  the  Amer- 
ican Tobacco  Company  in  New  York,  to  the  defend- 
ant, in  the  city  of  Wheeling,  and  after  the  wooden  box 
was  opened  said  cigarettes  were  sold  in  the  paper  boxes  as 
they  came  from  the  factory,  each  containing  ten,  and  not 
one  cigarette  at  a  time,  as  other  cigars  are  sold  by  retail. 
In  other  words,  they  were  sold  by  the  box,  and  not  by  the 
cigarette.  Were  they  sold  by  the  original  package,  or 
should  the  defendant  have  sold  the  entire  contents  of  the 
wooden  box,  without  opening  the  same,  in  order  to  consti- 
tute the  sale  by  the  original  package?  We  cannot  say  the 
wooden  box  constituted  the  original  package,  any  more 
than  we  would  say,  if  these  paper  boxes  had  been  wrapped 
in  thick  paper  and  tied  with  twine,  or  packed  in  a  barrel, 
for  convenience  in  shipping,  that  the  paper  parcel  or  the 
barrel  should  be  considered  the  original  package.  As  the 
cigarettes  came  from  the  hands  of  the  manufacturer,  they 
were  in  paper  boxes,  each  containing  ten,  for  the  conven- 
ience of  their  customers;  and,  whether  they  sold  one  box 
or  a  thousand,  these  paper  boxes  must  be  regarded  as  orig- 
inal packages.  These  packages,  as  before  stated,  had  upon 
the  in  the  label  giving  the  name  of  the  cigarettes,  the  cau- 
tion notice,  the  number  of  the  factory,  the  number  of  the 
revenue  district,  the  name  of  the  state  in  which  they  were 
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manufactured,  the  name  of  the  manufacturer,  and  the  in- 
ternal revenue  stain])  for  ten  cigarettes,  duly  canceled, 
pasted  across  the  end  of  each  package,  so  as  to  seal  the 
same,  in  accordance  with  the  requirements  of  the  act  of 
congress  and  the  internal  revenue  laws  governing  the 
packing,  shipment,  and  sale  of  cigarettes,  all  of  which  is 
required  by  law  to  constitute  a  package  of  cigarettes  ready 
for  shipment  and  sale;  and,  when  these  things  are  done, 
the  package  may  be  regarded  as  an  original  package. 
None  of  this  indorsement  or. stamping  is  required  to  be 
placed  upon  the  pine  box  or  barrel  or  paper  parcels  in 
which  these  packages  might  be  shipped,  and  opening  the 
box,  barrel,  or  parcel  for  the  purpose  of  taking  out  the  pa- 
per boxes  cannot  be  considered  as  breaking  the  original 
package.  These  packages  are,  moreover,  required  to  be 
put  up  in  this  particular  manner  by  the  act  of  congress, 
and  a  penalty  is  prescribed  for  a  failure  so  to  do.  Rev.  St. 
§  8892,  contains  the  following  provision,  to  wit :  "That 
every  manufaeturerer  of  cigarettes  shall  put  up  all  the  ci- 
garettes that  he  either  manufactures  or  has  made  for  him, 
and  sells  or  removes  for  consumption  or  use,  in  packages 
or  parcels,  containing  ten,  twenty,  fifty,  or  one  hundred 
cigarettes  each,  and  shall  securely  affix  to  each  of  said  pack- 
ages or  parcels  a  suitable  stamp  denoting  the  tax  thereon, 
and  shall  properly  cancel  the  same  prior  to  such  sale  or 
removal  for  consumption  or  use  under  such  regulations  as 
the  commissioner  of  internal  revenue  shall  prescribe/' 
And  section  8881  of  said  Revised  Statutes,  on  the  same 
subject,  provides  that  "he  shall  neither  sell  nor  offer  for 
sale  any  tobacco,  snuff,  or  cigars,  except  in  original  or  full 
packages,  as  the  law  requires  the  same  to  be  prepared  and 
put  up  by  the  manufacturer  for  sale,  or  for  removal  for 
sale  or  consumption,  and  except  such  packages  of  tobacco, 
snuff  and  cigars  as  bear  the  manufacturer's  label  or  cau- 
tion notice  and  his  legal  marks  and  brands  and  genuine 
internal  revenue  stamps  which  had  never  been  used.'' 

This  must  he  regarded  as  a  federal  question,  and  in  con- 
sequence we  must  look  to  the  federal  decisions  for  prece- 
dents which  shall  control  our  conclusion.  The  identical 
question  presented  in  this  case  was  passed  upon  in  the 
Tinted  States  circuit  court  for  the  district  of  West  Vir- 
ginia   in   re    Minor,  reported  in  09  Fed.  238,   and  it  was 
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there  held  that  "the  act  of  West  Virginia  (Feb.  21,  1895) 
amending  and  re-enacting  Code,  c.  82,  s.  66,  so  as  to  pro- 
vide that  a  certain  license  fee  shall  he  paid  for  selling 
cigarettes  at  retail,  so  far  as  it  applies  to  cigarettes  im- 
ported from  another  state  and  sold  by  the  importer  in 
West  Virginia  in  the  original  package,  and  to  cigarettes 
manufactured  in  another  state,  and  by  the  manufacturer 
sent  into  West  Virginia  in  the  original  package  for  sale 
by  the  agent  of  the  manufacturer,  and  so  sold  in  such 
package  by  such  agent,  is  not  an  exercise  of  the  police 
power  of  the  state,  but  a  regulation  of  interstate  com- 
merce, and  therefore  void."  (ioff,  J.,  in  his  opinion  in 
that  case,  on  page  285,  says:  "The  rule  now  well  estab- 
lished is  clearly  stated  by  Mr.  Justice  Field  in  Bowman  v. 
Itailroad  Co./ 125  lT.  S*.  465,  507  (8  Sup.  (1t.  689),  in 
these  words  :  'Where  the  subject  upon  which  congress  can 
act  under  its  commercial  power  is  local  in  its  nature  or 
sphere  of  operations,  such  as  harbor  pilotage,  the  improve- 
.ment  of  harbors,  the  establishments  of  beacons  and  buoys 
to  guide  vessels  in  and  out  of  port,  the  construction  of 
bridges  over  navigable  rivers,  erection  of  walls,  piers,  and 
docks,  and  the  like,  which  can  be  properly  regulated  only 
by  special  provisions  adapted  to  their  localities,  the  state 
can  act  until  congress  interferes  and  supersedes  its  au- 
thority; but  where  the  subject  is  national  in  its  character, 
and  admits  and  requires  uniformity  of  regulation  affecting 
alike  all  the  states,  such  as  transportation  between  the 
states,  including  the  importation  of  goods  from  one  state 
into  another,  congress  can  alone  act  upon  and  provide  the 
needed  regulations.'  It  follows  that  if  congress  has  not 
legislated  on  any  special  subject  relating  to  commerce,  and 
the  enactments  of  a  state  regarding  the  same  are  ques- 
tioned, the  only  matter  to  be  determined  by  the  courts  is, 
does  the  state  legislation  complained  of  amount  to  a  regu- 
lation of  commerce?  If  so,  it  is  unconstitutional  and 
void."  Judge  (5 off,  in  his  opinion,  also  says  :  "The  argu- 
ment submitted  by  counsel  for  the  state,  that  the  legisla- 
tion by  virtue  of  which  the  petitioner  was  arrested  is  but 
the  proper  exercise  by  the  state  of  its  police  power,  is,  1 
think,  without  merit.  That  which  does  not  belong  to  com- 
merce may  be  regulated  by  the  state,  under  its  police 
power,  but  that  which  does  belong  to  commerce  falls  within 
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the  exclusive  control  of  the  United  States.  This  act  of 
the  West  Virginia  legislature  inhibits  the  sale  by  the  pe- 
titioner (unless  he  first  pays  a  tax  for  the  privilege  so  to 
do)  of  the  original  packages  of  cigarettes  imported  by 
him  into  the  State  of  West  Virginia  from  the  State  of  New 
York  while  they  are  still  articles  of  commerce,  and  this 
demonstrates  by  the  authorities  I  have  referred  to  that  it 
is  not  a  proper  use  of  the  police  power." 

In  the  case  of  Lei*y  v.  Hardin,  reported  in  185  l\  S. 
KM)   (10  Sup.   Ct.   (181),  which   was  taken  to  the  supreme 
court  of  the  United  States  from  the  State  of  Iowa,  the  syl- 
labus reads  as  follows:     "A  statute  of  a  state  prohibiting 
the  sale  of  any  intoxicating  .liquors  except  for  pharmaceu- 
tical purposes,  medicinal,   chemical,   or  sacramental  pur- 
poses, and  under  a  license  from  a  county  court  of  a  state, 
is,  as  applied  to  a  sale  by  the  importer,  and  in  the  original 
packages  or  kegs,  unbroken  and  unopened,  of  such  liquors 
manufactured  in  and  brought  from  another  state,  uncon- 
stitutional and  void,  as  repugnant  to  the  clause  of  the  con-, 
stitution  granting  to  congress  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states." 
In  that  case  the  marshal  of  the  city  of  Keokuk,  under  the 
statute  of  the  state,  had  seized   a  number   of   barrels  of 
beer,  and  eleven  sealed  cases  of  beer,  which  had  been  man- 
ufactured by  Leisy  &  Co.  in  the  state  of  Illinois,  each  of 
which  kegs  or  barrels  had  placed  upon  it  over  the  plug  in 
the  opening  of  each  keg  a   United  States  internal  revenue 
stamp  of  the  district  in  which  Peoria   is  situated.     Said 
cases  were  substantially  made  of  wood,  each  one  of  them 
containing  twenty-four  quart  bottles  of  beer,  each  bottle 
of  beer  corked,  and  the  cork  fastened  in  with  a  metallic 
cap  sealed  and  covered  with  tin  foil  and  each  case   was 
sealed  with  a  metallic  seal.     That  said  beer  in  all  of  the 
said  kegs  and  cases  was  manufactured  and  put  up  into  said 
kegs  and  cases  by  the  manufacturers,  Leisy  &  Co.,  and  to 
open  said  cases  the  metallic  seals  had  to  be  broken.     That 
the  property  above  described  was  transported  by  Leisy  & 
Co.   from    Peoria,    111.,  by  rail,  to  Keokuk,  Iowa,  in  said 
sealed  kegs  and  cases,  and  was  offered   for  sale   by  John 
Leisy,   a  resident  of   Keokuk,   Iowa,   who  was  agent   for 
Leisy  cV:  Co.,  in  the  original  keg  and  sealed  case,  as  manu- 
factured  and   put  up  by  Leisy  A:  Co.,  and  transported  by 
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them  into  the  state  of  Iowa.  An  action  of  replevin  was 
brought  against  said  marshal  to  recover  said  property, 
which  was  decided  in  the  state  court  in  favor  of  the  plain- 
tiff, which  decision  was  affirmed  by  the  Supreme  Court  of 
Iowa,  and  was  then  taken  to  the  supreme  court  of  the 
United  States,  where  the  opinion  of  the  court  was  deliv- 
ered by  Justice  Matthews,  who,  after  going  into  an  ex- 
haustive review  of  the  subject,  and  citing  numerous 
authorities  in  support  of  his  position,  concluded  as  follows  : 
"The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not 
pharmacists,  and  have  no  permit,  but  import  into  Iowa 
beer,  which  they  sell  in  original  packages  as  described. 
Under  our  decision  in  Bowman  v.  Railway  Co.,  125  U.  S. 
507  (8  Sup.  V\.  089),  they  had  the  right  to  import  this  beer 
into  that  state;  and,  in  the  view  which  we  have  expressed, 
they  had  the  right  to  sell  it,  by  which  act  alone  it  would 
become  mingled  in  the  common  mass  of  property  within 
the  state.  Up  to  that  point  of  time,  we  hold  that,  in  the 
absence  of  congressional  permission  to  do  so,  the  state  had 
no  power  to  interfere,  by  seizure  or  any  other  action,  in 
prohibition  of  importation  and  sale  by  the  foreign  or  non- 
resident importer.  Whatever  our  individual  views  may 
be  as  to  the  deleterious  or  dangerous  qualities  of  particular 
articles,  we  can  not  hold  that  any  articles  which  congress 
recognizes  as  subjects  of  inter- stat**  commerce  are  not  such, 
or  that  whatever  are  thus  recognized  can  be  controlled  by 
state  laws  amounting  to  regulations,  while  they  retain 
that  character,  althought  at  the  same  time,  if  directly 
dangerous  in  themselves,  the  state  may  take  approj>riate 
measures  to  guard  against  injury  before  it  obtains  com- 
plete jurisdiction  over  them.  To  concede  to  a  state  the 
power  to  exclude,  directly  or  indirectly,  articles  so  situ- 
ated, without  congressional  permission,  is  to  concede  to  a 
majority  of  the  people  of  a  state,  represented  in  the  state 
legislature,  the  power  to  regulate  commercial  intercourse 
between  the  states,  by  determining  what  shall  be  its  sub- 
jects, when  that  power  was  distinctly  granted  to  be  exer- 
cised by  the  people  of  the  United  States  represented  in 
congress,  and  its  possession  by  the  latter  was  considered 
essential  to  that  more  perfect  union  which  the  constitution 
was  adopted  to  create."  This  question  has  frequently 
been  before  the  courts  of  the  different  states  and   the  Su- 
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preme  Court  of  the  duted  States,  and  other  cases  might 
be  cited  in  full  accord  with  the  decisions  we  have  quoted, 
but  it  is  regarded  as  unnecessary  for  the  determination  of 
the  case  we  are  now  considering.  Having  arrived  at  the 
conclusion  that  the  packages  of  cigarettes  sold  by  the  de- 
fendant in  this  case  were  original  packages,  and  the  evi- 
dence showing  that  they  were  sold  as  they  came  from  the 
manufacturer,  without  being  broken,  my  conclusion  is  that 
the  act  of  February  21,  1896,  was  not  an  exercise  of  the 
police  power  of  the  State,  so  far  as  it  applies  to  the  facts 
shown  by  the  testimony  in  this  cause,  but  a  regulation  of 
inter-state  commerce,  and  therefore  void;  and  the  crim- 
inal court  erred  in  overruling  the  defendant's  demurrer  to 
the  evidence,  and  entering  judgment  against  him.  The 
judgment  of  the  circuit  court  is  therefore  affirmed.- 

Affirmed. 


CHARLESTON. 
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Dillon  Bkgrk'S  Sox  >\   Kaklk. 
Submitted  January  20,  181)7— Decided  April  28,  1897, 

1.  Assumpsit — Written  Contract — Recoupment  of  Damn <j ex. 

In  an  action  of  annum  pnit  based  upon  a  written  contract, 
the  defense  to  which  is  that  the  same  was  procured  by  fraud 
and  misrepresentation,  gointf  to  the  whole  action,  the  doc- 
trim*  of  recoupment  of  damages  is  not  applicable,     (p.  512.) 

2.  Plkadi  x<  i — Xon-A  nsumpttit — Error. 

While  a  special  plea,  setting  forth  matters  in  discharge  of 
the  action,  may  be  filed  when  the  plea  of  non-annumpnit  has 
been  filed,  yet,  when  the  matters  set  up  in  said  plea  may  be 
jriven  in  evidence  under  the  general  issue,  it  is  not  error  to 
reject  such  plea.     (p.  511.) 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  Dillion  Beebe's  Son  against  J.  E.  Eakle.  Ver- 
dict for  plaintiff,  and  from  the  judgment  defendant  brings 
error. 

Ilevvrxed. 
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Linn  &  Byrne,  for  plaintiff  in  error. 
W.  E.  Haymond,  for  defendant  in  error. 

McWhorter,  Judge  : 

This  is  an  action  of  assumpsit,  brought  by  Dillon  Beebe's 
Son  in  the  Circuit  Court  of  Braxton  County,  against  J.  E. 
Eakle,  founded  upon  the  following  paper  writing:  "Eakle 
<£•  Co$>i(laffer  v.  Dillon  Iieehe%*  Son.  In  assumpsit  in  the 
Circuit  Court  of  Braxton  county.  Received  28rd  March, 
1894,  of  Dillon  Beebe's  Son  nine  hundred  and  twenty-two 
dollars  and  seventy-one  cents  ($1)22.71),  in  settlement  in 
full  of  all  balance  on  account  of  sawing,  work,  and  account 
of  every  kind  and  character  growing  out  of  the  contract 
between  said  Dillon  Beebe's  Son  and  said  Eakle  <fc  Coffin- 
datt'er,  dated  8th  October,  1892,  and  all  matters  involved 
in  above-styled  action,  and  said  action  to  be  dismissed 
without  costs  agreed.  And  whereas  the  firm  of  Jack  d: 
Carper  has  set  up  eetain  claims  to  a  part  of  the  fund  or  ac- 
count to  be  paid  by  said  Dillon  Beebe's  Son  on  account  of 
the  work  mentioned  in  said  contract,  by  suggestion  before 
(i.  S.  Berry,  justice;  and  W.  H.  Lee  claims  a  right  to  a  cer- 
tain part  of  said  amount  on  account  of  an  order  from  said 
Coffindaffer  to  said  Dillon  Beebe's  Son;  and  one  J.  B. 
Fowler  has  an  action  pending  in  said  court  against  Dillon 
Beebe's  Son,  in  which  he  claims  certain  amounts  on  ac- 
count of  certain  orders  of  said  Coflindatlcr  on  said  Dillon 
Beebe's  Son,  on  account  of  said  fund  from  said  contract, 
and  this  amount  so  received  leaving  nothing  on  account  of 
said  contract  or  otherwise  in  said  Dillon  Beebe's  Son's 
hands  out  of  which  to  pay  any  part  or  either  of  said  claims  : 
It  is  hereby  agreed  that  said  Dillon  Beebe's  Son  shall  not 
in  any  manner  be  held  liable  therefor,  and  the  under- 
signed hereby  indemnify  said  Dillon  Beebe's  Son  against 
each  and  all  of  said  claims  to  the  extent  of  said  nine  hun- 
dred and  twenty-two  dollars  and  seventy-one  cents,  in  so 
far  as  they  depend  upon  the  orders  of  said  (ieo.  \Y.  Colli  n- 
daff'er  and  the  effect  thereof  upon  the  said  fund.  [Signed] 
J.  E.  Eakle,  for  the  late  firm  of  Eakle  cV:  Coffindairer.'" 
The  declaration  avers  that  by  reason  of  judgments  of  Jus- 
tice G.  S.  Berry  in* favor  of  W.  H.  Lee,  for  eighty-seven 
dollars  and  seven  cents,  and  in  favor  of  Jack  cV:  Carper,  for 
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one  hundred  and  ninety-four  dollars  and  ninety-five  cents, 
and  a  judgment  of  Braxton  circuit  court  in  favor  of  James 
B.  Fowler,  for  five  hundred  and  thirty-seven  dollars  and 
forty-eight  cents,  plaintiff  was  compelled  to  pay,  and  dirt 
pay,  the  amounts  of  said  several  judgments  on   account   of 
the  claims  set  out  in  said  writing  sued  upon  ;  that  said  sums 
so  paid  by  plaintiff  to  Jack  A:   Carper,   W.   H.  Lee,   and 
James  B.  Fowler  were  not,  nor  was  any  part  thereof,   for 
any  debt  or  demand  of  any  kind  or  character  due  from  the 
plaintiff  to  them,  but  was  wholly  on  account  of  the  trans- 
action, orders,  and   claims   against   the  said   fund   arising 
from  the  said  contract  between  the  plaintiff  and  said  Eakle 
and  Coffindaffer,    as   to   each  the   said    indemnity  of  the 
said  defendant  extends  and  applies;  and   so  plaintiff  says 
that  said  defendant,  by  said  writing,  did  promise  to  pay  to 
the  plaintiff  the  said  sum  so  by  him   paid  out  to  the  said 
Fowler,  Lee,  and  Jack  &  Cai'per,  whenever  plaintiff  should 
be  made  liable  therefor.     The  declaration  contained  a  sec- 
ond count,  averring  the  pendency  of  an  action  of  a*xump- 
sit  in  the  circuit  court  of  Braxton  county,  in  which   Eakle 
&  Coffindaffer  were  plaintiffs,  and  said  Beebe  was  defend- 
ant, for  certain  sawing  and  other  work   done  by  Eakle   Ar 
Coffindaffer  for  Beebe  under  contract  of  October  8,  1892, 
and  also  the  pendency  of  a  proceeding  before  G.  S.  Berry, 
justice,  in  which  Jack  A:  Carper  were  plaintiffs,  and  said 
Beebe  defendant,  seeking  to  make  defendant  Beebe  liable 
as  garnishee  to  the  payment  of  a  certain   claim  of  Jack  it  . 
Carper  against  G.    W.    Coffindaffer,  who    was    a   member 
of  the  firm  of  Eakle  <fc  Coffindaffer,  on  account  of  the  fund 
arising  from  the  said  sawing  and  other  work  done  under 
the  said  contract  of  October  8,  1892;   and  that  there   was 
also  pending  in  said  circuit  court  on  the  28d  of  March,  1894, 
an  action   of  (iHMumpxtt,  in   which  .James   B.    Fowler   was 
plaintiff,  and  said  Beebe  was  defendant,  which  action  was 
based  upon  certain  orders  of  0.  \V.  Coffindaffer,  drawn  on 
said  Beebe,  in  favor  of  said  Fowler,  and  others,  and   trans- 
ferred to  said  Fowler,   which   orders  were  upon  the  fund 
arising  from  the  said  contract  of  October  8,  1892,  for   saw- 
ing; and  that  one  W.  H.  Lee,  on  the  said  2*1  March,  1894, 
held  a  certain  order  of  G.  W.    Coffindaffer  against  plain- 
tiff on  account  of  said  fund;  and  that  on  the  28d  of  Mardi 
the  said  J.  E.  Eakle  represented  to  plaintiff  that  he  had  a 
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right  to  ccllect  and  receive  such  balances  due  from  plain- 
tiff to  Eakle  &  Coffindaffer  on  account  of  the  Rawing  and 
other  work  done  under  said  contract  between  them  and 
plaintiff;  and  that  the  said  claims  of  Jack  &  Carper,  Lee, 
and  Fowler  were  not  proper  claims  upon  said  funds;  and 
that  they  had  :io  right  to  receive  anything  upon  account 
thereof;  and  that  thereupon  plaintiff,  upon  said  date,  paid 
and  settled  to  the  said  John  E.  Eakle  the  sum  of  nine  hun- 
dred and  twenty-two  dollars  and  seventy-one  cents,  being 
in  full  of  all  balances  on  account  of  sawing  and  other  work 
and  account  of  every  kind  and  character  growing  out  of 
the  contract  between  said  Eakle  and  Coffindaffer,  and 
thereupon  defendant,  Eakle,  executed  the  paper  here  sued 
upon,  of  date  March  23,  1894;  and  then  avers  that  he  was 
afterwards  compelled  to  pay  the  said  several  sums,  etc., 
and  averring  that  all  said  sums  by  him  so  paid  to  Jack  & 
Carper  and  Fowler  and  Lee  were  on  account  of  debts  and 
claims  against  the  fund  arising  from  the  contract  of  Octo- 
ber 8,  1892,  and  no  part  thereof  on  account  of  any  debt  or 
liability  of  the  plaintiff  to  the  parties  to  whom  such  debts 
were  so  paid;  and  that  by  reason  of  the  receipt  of  the  said 
amount  of  nine  hundred  and  twenty-two  dollars  and  sev- 
enty-one cents  by  the  said  defendant,  on  account  of  the 
said  fund  arising  from  said  contract  of  October  8th,  and 
his  promise  to  indemnify  as  aforesaid,  said  defendant 
became  and  was  liable  to  plaintiff  for  the  said  several  sums 
so  paid  to  Jack  &  Carper  and  Lee  and  Fowler,  at  least  to 
the  extent  of  nine  hundred  and  twenty-two  dollars  and 
seventy-one  cents,  etc.  On  the  15th  day  of  December, 
1894,  defendant  pleaded  the  general  issue  of  nonutHHump- 
.*//,  and  at  the  same  time  tendered  his  specifications  of  set- 
off and  four  special  pleas,  marked,  respectively,  "Special 
Plea  No.  1,"  "Plea  No.  2,"  "Plea  No.  3,"  and  "Plea  No.  4," 
and  also  a  notice  of  recoupment,  to  the  filing  of  which  set- 
off, notice  of  recoupment,  and  pleas,  and  each  of  them,  the 
plaintiff  objected,  and  the  court  sustained  the  objection  to 
each  of  said  pleas  and  to  said  notice  of  recoupment,  and  to 
all  of  the  items  named  in  the  set-off,  except  the  item 
therein  alleging  a  mistake  in  settlement.  And  said  plead- 
ings so  objected  to  (with  the  exception  aforesaid)  were  re- 
jected, and  said  set-offs,  so  far  as  relates  to  the  alleged  mis- 
take only,  were  filed,  to  which  rulings  of  the  court,  reject- 
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ing  said  set-offs  (with  the  exception  aforesaid),  notice  of 
recoupment,  and  said  several  pleas,  defendant  excepted, 
and  tendered  his  bill  of  exceptions.  And  on  April  23, 
1895,  a  jury  was  impaneled,  and  on  April  24th,  having 
fully  heard  the  evidence  and  arguments  of  counsel,  ren- 
dered their  verdict  for  plaintiff  for  five  hundred  and 
ninety-six  dollars  and  ii\T^  cents,  which  was  entered  of 
record;  and  on  the  1st  day  of  May,  1895,  defendant  moved 
the  court  to  set  aside  the  verdict  of  the  jury,  and  grant 
him  a  new  trial,  because  the  said  verdict  iscontrarv  to  the 
law  and  the  evidence,  and  because  of  the  several  matters 
set  forth  in  his  bill  of  exceptions,  which  motion  the  court 
overruled,  and  entered  judgment  on  said  verdict. 
Plea  No.  4  tendered  by  defendant  is  a  follows: 
"And  the  said  defendant,  for  further  plea  in  this  behalf, 
says  that,  before  the  execution  of  the  writing  set  forth  in 
the  plaintiff's  declaration,  a  contract  had  been  entered  into 
between  this  defendant  and  one  (Jeorge  W.  Coffindaffer, 
in  the  words  and  figures  following,  to  wit :  fcThis  contract, 
made  this  18th  day  of  February,  1893,  between  John  E. 
Eakle,  of  the  first  part,  and  (i.  W.  Coffindaffer,  of  the 
second  part,  both  of  the  county  of  Braxton  and  State  of 
West  Virginia,  witnesseth  :  That  on  the  24th  of  August, 
1892,  by  a  written  contract  of  that  date  between  the  par- 
ties hereto,  said  Eakle  sold  said  Coffindaffer,  on  the  terms 
mentioned  therein,  one-half  interest  in  a  certain  sawmill, 
and  said  Coffindaffer  agrees  to  pay  him  therefor  .$600,  to  be 
paid  as  follows:  Said  Coffindaffer  was  to  settle  with  said 
Eakle  every  80  days,  and  pay  him  50  cents  for  every 
thousand  feet  of  lumber  sawed,  to  be  applied  as  a  credit 
on  said  debt.  This  writing  further  witnesseth  that  said 
Eakle  has  rented  to  the  said  Coffindaffer  the  other  half 
interest  in  said  mill  for  the  term  of  one  year,  and  the  said 
Coffindaffer  agrees  to  pay,  as  rent  therefor,  sixty-two  and 
one-half  cents  on  every  one  thousand  feet  sawed,  and 
agrees  to  pay  the  50  cents  above  mentioned  also  on  every 
thousand  feet  of  lumber  sawed,  to  be  paid  as  follows: 
Said  parties  are  to  make  settlement  every  30  days,  and  said 
Coffindaffer  agrees  to  leave,  in  the  hands  of  the  party  for 
whom  he  saws,  the  above  amounts,  75  cents  on  the  thous- 
and of  which  is  to  be  pud  at  the  end  of  every  thirty  days, 
37£  eents  on  the  thousand,  the  residue,  to  be  paid  when 
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the  amount  which  is  reserved  by  the  party  for  whom  the 
said  Coffindaffer  may  be  sawing  is  due  and  payable,  but, 
if  no  payment  is  reserved  as  aforesaid,  then  all  of  the 
$1.12j-  on  the  thousand  is  to  be  paid  at  the  end  of  every 
thirty  days,  and,  if  as  much  as  874  cents  on  the  thousand 
is  not  reserved,  then  all  of  the  $1,124  on  t'ie  thousand 
must  be  paid,  except  the  amount  so  reserved.  Said  Coffin- 
daffer agrees  to  run  said  mill  constantly  and  faithfully 
until  said  debt  of  $600  is  paid,  and  during  said  year,  una- 
voidable accidents  and  events  excepted,  and  to  keep  said 
mill  in  good  repair,  and  return  in  as  good  condition  as 
when  he  received  it,  ordinary  wear  and  tear  excepted. 
The  failure  on  the  part  of  the  said  Coffindaffer  to  pay  the 
$1,124  on  t'ie  thousand  above  mentioned,  at  the  time  and 
as  above  set  out,  or  to  run  said  mill  constantly  and  faith- 
fully, as  ahove  mentioned,  or  his  failure  to  pay  any  of  the 
above  agreement,  renders  his  rights  under  the  contract  and 
the  prior  contract  of  sale  above  mentioned  null  and  void, 
and  shall  for  such  failure  be  rescinded.  Witness  the  fol- 
lowing signatures  and  seals.  J.  E.  Eakle.  [Seal.]  George 
W.  Coffindaffer.  [Seal.]'  Which  said  agreement  was 
duly  acknowledged  on  the  18th  day  of  February,  1893,  be- 
fore a  notary  of  Braxton  county,  by  the  parties  thereto, 
and  was  on  the  6th  day  of  March,  1893,  duly  admitted  to 
record  in  the  office  of  the  clerk  of  the  county  court  of 
Braxton  County.  And  the  defendant  avers  that  on  the  8th 
day  of  October,  1892,  an  agreement  in  writing  was  entered 
into  between  this  defendant  and  George  W.  Coffindaffer, 
of  the  one  part,  and  the  plaintiff',  of  the  other  part, 
whereby  the  defendant  and  the  said  Coffindaffer,  by  the 
firm  name  of  Eakle  &  Coffindaffer,  agreed  to  do  certain 
sawing  and  work  for  the  said  plaintiff,  and  in  pursuance 
of  which  agreement  there  had  become  due  and  payable 
from  the  said  plaintiff,  before  the  23d  day  of  March,  1894, 
and  for  a  long  time  prior  thereto,  a  large  sum  of  money, 
to  wit,  $1,598.15,  on  account  of  the  sawing  and  work  done 
in  the  declaration  mentioned,  all  of  which  sawing  and 
work  were  done  under  and  in  pursuance  of  the  contract 
last  mentioned ;  and  the  amount  which  had  become  due 
as  aforesaid  was  the  balance  due  from  said  plaintiff'  after 
allowing  him  credit  for  such  sums  as  he  had  paid,  and  was 
entitled  to  credit  for,  on  account  of  said  contract.     And 
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the  defendant  avers  that  the  said  George  W.  Coffindaffer, 
to  provide  for  the  payment  of  the  amount  mentioned  in 
the  contract  of  February  18,  1898,  to  wit,  $1,124  per  thous- 
and for  each  thousand  feet  lie  should  saw  as  therein  pro- 
vided, on  the  18th  day  of  February,  1898,  drew  an  order 
U|)on  the  said  plaintiff  in  the  words  and  figures  following, 
to  wit :  'Dillon  Beebe's  Son  :  It  is  agreed  between  G.  W. 
Coffindaffer  and  J.  E.  Eakle  that  certain  amounts  men- 
tioned in  the  contract  between  them  is  to  be  retained  by 
you,  and  paid  to  the  said  Eakle;  and  you  are  hereby  di- 
rected to  reserve  said  amounts,  and  pay  to  the  said  Eakle. 
Certain  other  amounts  of  money  are  agreed  to  be  reserved 
by  you,  and  paid  to  him  as  aforesaid,  amounts  of  which 
will  hereafter  be  furnished  you,  and  are  to  be  paid  out  of 
the  amount  reserved  by  you  on  said  sawing.  This  18th 
day  of  February,  1898.  George  W.  Coffindaffer,' — and 
delivered  the  same  to  this  defendant,  whereby  this  defend- 
ant became  and  was  entitled  to  have  and  demand  of  and 
from  the  said  plaintiff  one  dollar  and  twelve  and  one-half 
cents  per  thousand  thereafter  sawed  by  said  Coffindaffer 
under  the  contract  of  the  8th  of  October,  1892,  hereinbe- 
fore referred  to,  and  also  certain  other  amounts  for  which 
orders  were  to  be  hereafter  drawn  as  stipulated  in  the  said 
last  mentioned  order. 

"And  the  defendant  avers  that  the  plaintiff",  to- wit,  on 
the  13th  day  of  February,  1898,  had  notice  of  the  contract 
of  that  date  between  this  defendant  and  said  Coffindaffer, 
hereinbefore  set  out;  and  that  the  plaintiff,  to-wit,  on  the 
18th  day  of  February,  1898,  had  notice  of  the  order  of  that 
date  drawn  on  him  by  said  George  W.  Coffindaffer,  and 
hereinbefore  set  out,  and  agreed  and  promised  to  pay,  re- 
serve, and  pay  to  this  defendant  the  amounts  therein  men- 
tioned.    And  the  defendant  avers  that  afterwards,  to-wit, 

on  the day  of  November,   1898,  and   in   pursuance  of 

the  order  of  the  18th  of  February,  1898,  aforesaid,  the  said 
George  W.  Coffindaffer  drew  an  order  upon  the  plaintiff, 
directing  him  to  pay  this  defendant  the  sum  of  1578.71, 
which  amount  represented  the  'certain  other  amounts'  in 
the  order  of  February  18,  1898,  aforesaid,  to  be  reserved 
by  the  plaintiff,  and  paid  to  this  defendant,  of  which  last- 
mentioned  order  the  plaintiff,   to-wit,  on  the day  of 

November,  1898,  had  notice,  and   the  plaintiff  then  and 
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there  promised  to  pay  the  same;  and  this  defendant  avers 
that,  on  account  of  the  orders  so  drawn  by  the  said  George 
\\\  Coffindatter  on  the  plaintiff,  this  defendant  became 
and  was  entitled  to  demand  and  receive  of  and  from  the  said 
plaintiff  a  large  sum  of  money,  to- wit,  $1,598.15,  and  that 
the  plaintiff,  to-wit,  at  various  times  after  the  said  orders 
were  drawn,  and  before  the  28d  day  of  March,  1894,  in 
consideration  of  his  indebtedness,  which  this  defendant 
avers  then  existed  on  account  of  sawing  and  work  done  for 
him  under  his  contract,  aforesaid,  with  Eakle  <k  Coffin- 
datter, promised  to  pay  the  defendant  the  amount  which 
had  become  due  and  payable  to  him  as  aforesaid,  to-wit, 
the  said  sum  of  $1,598.15,  which  amount  was  due  and  pay- 
able to  this  defendant  at  the  time  of  the  making  and  de- 
livering of  the  writing  signed  by  this  defendant,  a  copy  of 
which  is  contained  in  the  plaintiff's  declaration,  and  to  re- 
cover which  a  suit  had  been  instituted  in  the  Circuit  Court 
of  Braxton  County  by  the  said  George  W.  Coffindatter  and 
this  defendant  against  the  plaintiff,  and  the  same  was 
pending  and  undetermined  at  the  time  this  defendant 
signed  and  delivered  to  the  plaintiff  the  writing  so  set  out 
in  said  declaration.  And  the  defendant  avers  that  before 
and  at  the  time  of  the  making  and  delivery  of  the  writing 
dated  March  28,  1894,  set  out  in  the  said  declaration,  the 
plaintiff  falsely  and  fraudulently,  and  for  the  purpose  of 
inducing  this  defendant  to  execute  and  deliver  the  said 
writing,  represented  to  this  defendant  that  no  judgment 
had  beei\  entered  in  the  proceedings  before  G.  S.  Berry, 
justice,  in  favor  of  Jack  &  Carper,  referred  to  in  said 
writing;  and  that  said  Jack  &  Carper  were  not  entitled  to 
recover  from  him  (the  said  plaintiff)  the  amount  of  their 
said  claim,  for  which  said  proceeding  before  said  justice 
had  been  instituted;  and  that  their  said  claim  was  found- 
ed upon  orders  drawn  by  said  G.  W.  Coffindatter  upon  the 
plaintiff,  for  moneys  due  or  to  become  due  from  the  plain- 
tiff on  account  of  the  contract  of  November  8,  1892,  afore- 
said :  and  that  the  claims  of  said  Fowler  and  the  said  Lee, 
referred  to  in  the  said  writing,  were  likewise  founded  up- 
on orders  drawn  by  said  G.  \V.  Coffindatter  upon  the  plain- 
tiff for  moneys  due  and  to  become  due  upon  the  said  con- 
tract last  mentioned;  and  that  the  said  plaintiff  had  not 
accepted    the   said  orders,  or    any  of  them,  orally   or   in 
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writing,  and  was  in  no  wise  liable  by  any  act  or  accept- 
ance of  his,  or  on  account  of  any  agreement  on  his  part  to 
pay  the  said  orders,  or  any  of  them,  or  any  part  thereof. 

"And  the  defendant  avers  that,  in  truth  and  in  fact,  as 
the  plaintiff  well  knew,  a  judgment  had  been  rendered  by 
the  said  (L  S.  Berry,  justice,  in  the  proceedings  aforesaid, 
in  favor  of  Jack  <fc  Carper,  against  the  plaintiff,  and  that 
the  plaintiff  had,  as  he  then  well  knew,  accepted  the  orders 
in  favor  of  the  said  Fowler  and  the  said  Lee,  and  each  of 
them  respectively,  and  had  in  fact,  as  he  well  knew,  be- 
come liable  by  original  undertakings  and  promises,  and  by 
acts  and  conduct  then  unknown  to  this  defendant,  and  by 
the  plaintiff  fraudulently  concealed  from  this  defendant, 
to  pay  the  several  sums  so  claimed  by  Jack  <fe  Carper,  Fow- 
ler, and  Lee,  respectively.  And  this  defendant  avers  that 
the  said  G.  W.  Cotfindatfcr  had  no  authority  to  draw  the 
orders  upon  the  plaintiff  referred  to  in  the  writing  signed 
by  this  defendant  and  in  the  declaration  set  out,  upon 
which  the  respective  claims  of  Jack  &  Carper,  Fowler,  and 
Lee  were  founded ;  and  that  this  defendant  relied  upon 
the  false  and  fraudulent  representations  so  made  as  afore- 
said by  the  said  plaintiff,  and  did  not  know  that  the  same 
or  any  of  them  were  false,  as  in  fact  they  were;  and  by 
means  of  said  false  and  fraudulent  representations  this  de- 
fendant was  induced,  and  did,  execute  and  deliver  a  writ- 
ing of  2#d  March,  1S94,  set  out  in  the  declaration,  to  the 
plaintiff;  and,  but  for  said  false  and  fraudulent  represen- 
tations, this  defendant  avers  that  he  would  not  have  so  ex- 
ecuted and  so  delivered  the  said  writing.  And  the  de- 
fendant avers  that,  by  reason  of  the  said  false  and  fraudu- 
lent representations  so  made  as  aforesaid  by  the  said  plain- 
tiff, the  consideration  for  the  execution  of  the  said  writ- 
ing and  the  compromise  of  the  suit  therein  mentioned  has 
wholly  failed,  and  the  defendant  has  sustained  damages 
amounting  to  a  large  sum,  to-wit,  $1,593.15,  and  here 
offers  to  set  off  so  much  thereof  as  is  sufficient  to  meet  the 
demands  of  the  plaintiff,  and  for  the  residue  asks  judg- 
ment against  the  said  plaintiff.  And  this  he  is  ready  to 
verify.  James  B.  Fowler,  Linn  &  Byrne,  Dulin  <fc  Hall,  P.  D. 

"State  of  West  Virginia,  Braxton  County,  to-wit:  .J.  E. 
Eakle,  the  defendant  named  in  the  foregoing  plea,  being 
tirst  duly  sworn,  upon  his  oath  says  that  the  facts  and  alle- 
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Rations  contained  in  the  foregoing  plea  are  true;  except 
so  far  as  they  are  therein  stated  to  be  on  information,  he 
belives  them  to  he  true.     J.  E.  Eakle. 

"Taken,  subscribed,  and  sworn  to  lie  fore  me,  this  the 
18th  day  of  December,  1894.     C.  T.  Byrne,  Notary." 

Pleas  Nos.  1  and  2  are  of  about  the  same  import,  while 
No.  8  only  goes  to  the  claim  of  Jack  &  Carper. 

"kSaid  special  pleas,  so  far  as  they  contain  defense  to  the 
action,  in  effect  only  amount  to  the  general  issue.  And 
the  matters  sought  to  be  set  up  in  the  said  pleas  as  defense, 
so  far  as  they  are  good,  if  sufficiently  pleaded,  could  be 
given  in  evidence  on  the  plea  of  non-aftttiunpsif.  It  is  not 
error  to  reject  a  special  plea  setting  up  matters  in  defense 
to  the  action,  when  the  plea  of  non-a##untpftit  is  filed,  and 
the  matter  of  defense  of  such  plea  may  be  given  in  evi- 
dence under  the  plea  of  no n -a hhu mp* vV."  Hale  v.  Land 
Co.,  11  W.  Va.  229,280;  Railroad  Co.  v.  Lafertys,  U 
Grat.  478;  Railroad  Co.  v.  Polly,  Id.  454.  "When  fraud 
is  intended  to  be  set  up  as  a  defense,  it  may  be  given  in 
evidence  under  the  general  issue  in  «xmm  input  t."  2  Saund. 
PI.  &  Ev.  top  page  2f>,  side  page  527.  Recoupment  is  said 
to  be  "that  right  of  the  defendant  in  the  same  action  to 
claim  damages  from  the  plaintiff,  either  because  he  has 
not  complied  with  some  cross  obligation  of  the  contract 
upon  which  he  sues,  or  because  he  lias  violated  some  duty 
which  the  law  imposes  upon  him  in  the  making  or  perform- 
ance of  that  contract."  MeAlli*ter  v.  Reah,  4  Wend.  488; 
A/.,  8  Wend.  109:  Allaire  Work*  v.  Guion,  10  Barb.  55, 
and  other  cases  cited.  "In  England,  as  well  as  in  some  of 
the  United  States,  the  principles  of  recoupment,  as  defined 
by  us,  have  been  recognized  only  in  a  restricted  form. 
Under  the  name  of  reduction  of  damages,  the  defendant 
is  allowed  to  show  all  such  violations  of  his  contract  by  the 
plaintiff  as  go  to  render  the  consideration  less  valuable; 
but  he  is  compelled  to  resort  to  an  independent  action  for 
any  immediate  or  consequential  damages  affecting  him  in 
other  respects."  "The  damages  recouped  must  be  for  a 
breach  of  the  same  contract  upon  which  suit  is  brought." 
Batterman  v.  Pierre,  8  Hill  (N.  Y.)  171;  Spalding  v. 
Vandercook,  2  Wend.  481 ;  Denting  \.  Kemp,  4  Sandf.  147; 
Miles  v.  El  kin,  10  lnd.  829.  And  in  The  Wellsville  v. 
Geisse,  8  Ohio  St.  888:     "Recoupment,  however,  even  as 
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enlarged  in  its  meaning  by  modern  usage,  signifying 
nothing  more  than  a  reduction  of  damages,  the  right  can 
not  be  exercised  under  a  plea  the  office  of  which  is  to  set 
up  a  complete  bar." 

The  defense  attempted  to  be  set  up  in  this  cause  goes  to 
the  whole  action,  and  alleges  the  procurement  of  the  con- 
tract by  fraud  and  deceit,  which,  if  well  proven,  defeats 
the  action.  A  recoupment  of  damages  therefore  is  not 
applicable,  so  that  the  court  did  not  err  in  refusing  to  file 
the  said  four  special  pleas  and  set-offs,  but  properly  filed 
the  set-oil's  as  to  the  alleged  mistake.  The  defense  in  this 
case  not  being  based  on  a  violation  of  a  contract,  but  up- 
on the  procurement  of  the  contract  by  fraud  and  misrepre- 
sentations, the  settlement  should  not  be  opened  except  to 
correct  mistake. 

The  third  assignment  is  that  "the  court  erred  in  limiting 
the  evidence  introduced  by  the  petitioner  as  shown  by  the 
bill  of  exceptions  No.  tf."  The  court  did  not  err  in  so 
limiting  the  effect  of  said  evidence  so  introduced  as  to 
show  a  mistake  in  the  settlement,  as  alleged  in  the  notice 
of  set-oils,  and  so  far  as  they  tend  to  prove  that  J.  E. 
Eakle  was  entitled  to  amount  due  from  Dillon  Bcebe's  Son 
to  Eakle  &  Coffindaffer. 

The  second  assignment  is  that  "the  court  erred  in  reject- 
ing the  evidence  offered  by  the  petitioner,  as  shown  by 
bill  of  exceptions  No.  4."  The  bill  of  exceptions  No.  4 
shows  that  on  the  trial  defendant  offered  to  prove  the  sever- 
al matters  of  defense  set  up  in  the  special  pleas,  to  the 
introduction  of  all  of  which  testimony  plaintiff  objected, 
and  the  court  sustained  the  objection,  and  refused  to  admit 
in  evidence  the  several  matters  of  defense  aforesaid.  The 
court  erred  in  rejecting  any  evidence  offered  by  the  appel- 
lant, as  shown  in  said  bill  of  exceptions  No.  4,  in  so  far  as 
such  evidence  might  tend  to  prove  the  procurement  of  the 
contract  sued  upon  in  this  case  by  the  plaintiff  by  false 
and  fraudulent  representations,  as  such  evidence  was  ad- 
missible under  the  general  issue.  It  follows,  therefore, 
that  the  fourth  assignment  is  well  taken,  that  the  court 
should  have  set  aside  the  verdict  of  the  jury,  and  granted 
a  new  trial.  For  the  reasons  stated,  the  judgment  com- 
plained of  is  reversed,  and  the  case  remanded  for  a  new 
trial  to  be  had  therein. 

Reversed. 
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CHARLESTON. 

Foley  et  al.  v.   Riley  et  al.  

48  513 

47    787 

Submitted  February  8,  1897— Decided  April  28,  1897.         43113 

49  11 
s50    105 

1.  Equity  Pleading — Plea  in  Abatement — Error.  p= 

I     43  519 

A  plea   in  abatement,  though   in  a  chancery  suit  by  one  j   52  a&8 
judgment  creditor  for  himself  and  all  lienors,  may  be  with-    43  5I3I 
drawn  by  the  defendant  filing  it,   and  another  defendant  can  $£  ^1 
not  avail  himself  of  it  nor  rely  on  its  withdrawal  as  error.        43-5^3 
(p,  514.)  -»j& 

2.  Equity  Practice— Summons. 

A  summons  commencing  a  suit  may  issue  on,  be  returnable 
to,  and  be  served  on,  the  same  first  Monday  in  a  month,  if 
rule  day.     (p.  514.) 

8.    Judgment  Liens — Enforcement  of  Judgment   Liens — Suits 
Pending. 

When  a  suit  under  section  7,  chapter  189,  Code  1891,  has 
been  begun  by  one  judgment  creditor  for  himself  and  all 
other  lienors  to  enforce  the  lien  of  a  judgment  on  land,  no 
other  lien  holder  can  sue  for  the  same  purpose.  If  he  does, 
the  pendency  of  the  first  suit  may  be  pleaded  in  bar  and  dis- 
missal of  the  second  suit.     (p.  515.) 

4.  Equity  Pleading — Demurrer — Answer — Order  of  Reference. 

When  a  demurrer  to  a  bill  is  overruled,  a  time  reasonable 
under  the  circumstances  of  the  case  must  be  given  for  answer; 
but  when  a  time  is  fixed,  objection  to  its  shortness  must  be 
made,  else  the  point  is  waived.  A  mere  order  of  reference, 
deciding  nothing,  may  be  made  without  such  answer,  (p. 
518.) 

5.  Certificate  of  Publication— Amendment. 

Amendment  of  a  certificate  of  publication  of  a  notice  may 
be  made  under  leave  of  the  court,  as  in  the  case  of  amend- 
ment of  return  of  service  of  process,     (p.  518.) 

6.  Dew— Description. 

What  is  a  sufficient  description  of  land  in  a  deed.     (p.  520.) 

Appeal  from  Circuit  Court,  Doddridge  County. 

Separate  bills  by  B.  W.  Foley,  for  the  benefit  of  himself 
and  other  lien  holders,  against  F.  J.  Kuley  it  Bro.  and 
others,  and  by  \V.  S.  Stuart,  for  the  benefit  of  himself  and 
other  lienholders,  against  said  defendants  Kuley.  The 
two  cases  were  consolidated,  and  from  a  decree  for  com- 
plainants defendants  appeal. 

Affirmed. 
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J  as.  Hitciiinsox  and  C.  T.  Caldwell,  for  appellants. 

W.  S.  Stewart,  John  Bashel,  U.  \V.  Lynch,  and  M.  H. 
Willis,  for  appellees. 

Branxox,  Judge : 

B.  W.  Foley,  suing  for  the  benefit  of  himself  and  other 
lien  holders,  brought  a  chancery  suit  against  F.  J.  Kuley 
&  Bro.  and  others  to  enforce  the  lien  of  a  judgment  of  the 
plaintiff  and  judgments  of  other  parties  against  the  land 
of  Kuley  &  Bro.,  ami 'afterwards  \V.  S.  Stuart,  suing  for 
himself  and  other  lien  holders,  brought  against  F.  J.  Kuley 
&  Bro.  a  chancery  suit  for,  we  may  say  here,  a  similar  pur- 
pose. The  two  cases  were  consolidated,  and  a  joint  decree 
pronounced  therein  enforcing  lien  and  selling  lands  to  pay 
the  same,  and  F.  J.  Kuley  and  others  appealed. 

The  first  point  made  against  the  decree  is  that  the  court 
should  have  sustained  a  plea  in  abatement  filed  in  the 
Foley  suit  by  \V.  S.  Stuart,  but  the  short  answer  to  this  is 
that  Stuart  withdrew  that  plea.  It  is  said  that  he  could 
not  do  that  to  the  prejudice  of  the  Ruleys,  considering 
that  this  was  a  suit  brought  for  the  benefit  of  all  lien  hold- 
ers, but  it  was  the  personal  plea  of  Stuart,  and  if  the 
Ruleys  wanted  to  make  the  defense  on  that  plea  they 
should  have  filed  one  of  their  own.  I  know  no  law  by 
which  the  plea,  especially  a  plea  in  abatement,  of  one  de- 
fendant can  be  insisted  upon  against  the  wiil  of  the  one 
filing  it.  But  that  plea  is  bad  as  a  plea  in  abatement.  It 
is  leveled  at  the  writ  and  should  pray  that  the  writ  be 
quashed,  not  order  whether  the  defendant  should  further 
answer.     1  (1hit.  PI.  4(52;  Steph.  PI.  845. 

The  second  point  made  against  the  decree  is  that  two 
pleas  in  abatement  filed  by  F.  J.  Kuley  in  the  Stuart  suit 
were  ignored  by  the  court.  One  of  those  pleas  alleged 
that  the  summons  was  issued  February  5,  1894,  returnable 
to  the  first  Monday  in  February,  1894,  which  was  the  same 
day.  That  has  long  been  a  common  practice,  and  was  ap- 
proved in  the  case  of  Spray i Hh  v.  Hallway  ^V>.,  85  \V.  Va. 
189  (18  S.  E.  45).  The  other  plea  set  up  the  pendency  of 
the  Foley  suit  before  the  commencement  of  the  Stuart 
suit,  averring  that  Stuart  was  a  defendant  in  the  Foley 
suit.     This  is  not  exactly  a   plea  of  another  suit  pending 
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between  the  same  parties  for  the  same  cause.  Such  a  plea 
has  been  sometimes  called  a  plea  in  abatement,  at  other 
times  a  plea  in  bar.  Bart.  Ch.  Prac.  247.  1  regard  this 
plea  as  in  bar  under  the  statute,  and  that  it  need  not  be 
filed  at  rules.  A  point  is  made  against  it  because  not  filed 
at  the  first  rules.  Then  what  is  its  effect?  It  states  two 
facts, — one,  that  another  suit  brought  in  behalf  of  all  lien 
holders  to  enforce  judgment  liens  against  the  real  estate 
was  already  pending  at  the  date  of  its  institution.  Is  this 
a  good  bar  to  the  Stewart  suit,  except  under  statute,  as 
between  living  parties?  One  judgment  creditor  can  bring 
his  own  suit  on  his  own  judgment  to  enforce  his  lien,  un- 
less he  has  been  made  a  formal  party  in  another  suit.  As 
against  the  estate  of  a  dead  man,  it  is  also  so.  It  is  true 
that,  after  an  order  of  account  in  a  suit  to  administer  a 
dead  man's  estate,  if  another  creditor,  with  knowledge  of 
it,  bring  a  suit  for  the  same  purpose,  he  will  pay  the  cost 
of  his  suit.  LaUUt'ii  v.  Aline,  28  W.  Va.  5U5.  This  seems 
to  have  been  the  established  chancery  practice  to  prevent 
numerous  suits  against  a  dead  man's  estate,  all  his  assets 
being  a  fund  for  the  payment  of  his  creditors,  and  to  avoid 
their  exhaustion  by  numerous  suits;  but  I  do  not  under- 
stand that  to  be  the  practice  in  suits  to  enforce  liens 
against  land  of  a  living  man.  As  to  the  estate  of  a  dead  man 
there  was  no  prohibition  against  separate  suits  by  separate 
creditors  until  the  court  had  made  an  order  of  reference 
for  the  convention  of  all  the  creditors,  thus  making  the 
suit  one  for  the  benefit  of  all  creditors;  but  our  statute  has 
very  properly  gone  beyond  this,  and  fully  provided  for  a 
chancery  suit  to  administer  his  real  estate  for  the  benefit 
of  his  creditors,  and  has  provided  that  if,  after  the  com- 
mencement of  that  suit,  any  creditor  commence  another 
suit,  either  in  law  or  in  equity,  no  costs  shall  be  recovered 
in  such  last-mentioned  suit.  Whether  in  such  case  a  plea 
setting  up  the  pendency  of  the  former  suit  would  be  in 
bar,  calling  for  the  dismissal  of  the  second  suit,  is  not  be- 
fore us.  That  would  rest  on  the  construction  of  that  stat- 
ute,— chapter  86,  Code  1891.  In  the  case  of  liens  against 
the  realty  of  a  living  judgment  debtor,  our  statute,  in  sec- 
tion 7,  chapter  189,  (-ode  1891,  has  gone  far  beyond  the 
rule  of  chancery  practice  before  it,  if  it  be  as  I  have  stated 
above.     That  statute  plainly  intends    one  suit,  and  one 
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only,  to  enforce  all  liens  resting  upon  the  land,  and  to 
prohibit  multiplicity  of  suits,  devouring  the  land  to  the 
injury  of  both  debtor  and  creditors.  I  think  that,  after  a 
suit  is  brought  by  one  lien  holder  for  the  benefit  of  himself 
and  others,  no  other  can  sue,  and  though  the  suit  be  not 
so  brought,  yet  another  cannot  sue  after  an  account  of 
liens  is  ordered  for  the  benefit  of  all.  The  statute  allows 
a  defense  of  this  kind  to  a  second  suit,  because  it  says  that 
the  court  may  enjoin  it  and  compel  him  who  brings  it  to 
come  in  and  assert  his  lien  in  the  first  suit,  or  may  make 
such  order  in  relation  to  it  as  the  court  or  judge  may  deem 
right  to  protect  the  interests  of  all  parties,  and  I  have  no 
doubt  that  the  pendency  of  the  first  suit  may  be  set  up  by 
plea  in  bar  of  the  second  suit  upon  it  with  costs,  because 
that  suit  is  brought  in  violation  of  law.  This  plea  also 
averred  that  Stuart  was  a  formal  party  to  the  Foley  suit. 
That  is  another  reason  why  he  should  not  prosecute  a  sec- 
ond suit,  for,  as  I  understand  the  law,  when  a  party  is 
made  a  defendant  to  a  suit  as  to  a  particular  right  and 
may  receive  in  it  relief,  he  must  abide  its  result,  receive 
his  relief  under  it,  else  there  would  be  endless  confusion, 
great  harassment  to  the  debtor,  and  piling  up  of  costs  upon 
him.  It  is  essential  that  these  principles,  to  avoid  multi- 
plicity of  suits,  burdensome  costs,  and  confusion  of  pro- 
ceedings, be  rigidly  enforced.  But  in  this  case  this  plea 
was  not  followed  up.  The  defendants  did  not  bring  it  to 
hearing,  nor  prove  the  facts  involved  in  it.  Where  there  is 
a  demurrer,  and  it  is  not  expressly  passed  on,  it  is  deemed 
to  have  been  overruled,  because  no  facts  are  necessary  to 
be  shown  there,  the  bill  showing  them ;  but  a  plea  intro- 
duces new  facts,  and  they  must  be  proven.  Say  that,  as 
the  cases  were  heard  together,  the  facts  stated  in  the  plea 
would  be  shown  by  the  record  of  the  Foley  case;  what 
then?  Looking  at  it,  we  find  that  the  Stuart  bill  is  more 
comprehensive  than  the  Foley  bill,  embracing  matters  not 
embraced  by  the  latter  bill ;  and  particularly  it  attacks  a 
conveyance  of  a  tract  of  land  to  the  wife  of  D.  C.  Kuley  as 
voluntary  and  fraudulent  as  to  creditors,  a  matter  of  im- 
portance to  creditors  not  at  all  contained  in  the  Foley  bill. 
Now  we  shall  have  to  treat  this  plea  under  principles  gov- 
erning the  plea  treated  of  in  the  books  as  a  plea  of  another 
sliit  pending.     It  is  in  effect  an  allegation  that  another 
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suit  is  pending  between  the  same  parties,  on  the  theory 
that  the  same  relief  can  be  administered  in  one  of  the 
chancery  suits  as  in  both.  Turning  to  Bart.  Ch.  Prac.  869, 
we  find  that  in  order  that  such  a  plea  be  available  "it  is 
requisite  that  the  whole  effect  of  the  second  suit  should  be 
attainable  in  the  first,  and  if  it  appears  on  the  face  of  the 
plea  that  this  is  not  the  case  the  court  will  overrule  it, 
and  it  sometimes  happens  that  the  second  bill  embraces 
the  whole  subject  in  dispute  more  completely  than  the  first. 
In  such  cases  the  practice  appears  to  be  to  dismiss  the  first 
bill  with  costs,  which  puts  the  case  upon  the  second  bill 
in  the  same  situation  that  it  would  have  been  if  the  first 
bill  had  been  dismissed  before  the  filing  of  the  second. 
The  common  practice  in  such  cases  is  to  hear  the  causes 
together.  The  defense  of  another  suit  pending  does  not 
apply  where  the  second  bill,  though  by  a  different  person, 
although  fox  the  same  matter,  as  far  as  concerns  the  foun- 
dation of  the  demand,  is  for  a  different  equity."  1  Beach, 
Mod.  Eq.  Prac.  §  33,  says  that  "the  pendency  of  a  prior 
suit  will  not  be  a  bar  to  a  subsequent  suit,  if  the  latter 
embraces  more  as  to  parties  and  subjeef-inatter  than  the 
former,  but  it  may  justify  an  order  of  the  court  staying  the 
further  prosecution  of  the  first  suit."  I  cannot  say,  under 
these  special  circumstances,  that  this  second  suit  was  sub- 
ject to  dismissal,  seeing  the  difference  in  matter  here  spec- 
ified and  in  some  other  respects,  especially  as  section 
7,  chapter  189,  Code  1891,  enables  the  court  to  make  any 
order  that  may  seem  right  and  proper  in  such  case,  and  the 
court  has  ordered  the  suits  to  be  consolidated  and  heard 
together,  and  I  do  not  see  that  any  harm  can  come  to  the 
defendant  from  that,  except  a  small  amount  of  costs  prior 
to  the  consolidation.  It  is  true  it  may  be  argued  that 
Stuart,  as  to  the  tract  of  land  which  he  sought  to  subject, 
conveyed  by  the  alleged  fraudulent  deed,  could  have  filed 
an  amended  bill  in  the  Foley  suit,  as  it  was  brought  for 
the  benefit  of  all  lienors;  yet,  under  the  well-established 
law  laid  down  above,  I  hesitate  to  say  that  Stuart's  suit 
could  have  been  dismissed.  And,  then,  suppose  the  court 
ought  to  have  dismissed  the  Stuart  suit  on  this  plea,  shall 
we  reverse  this  decree  for  that  error  of  mere  proceeding, 
which  seems  to  involve  nothing  more  than  a  small  amount 
of  costs,  when  we  know  that  in  the  Foley  case  the  decree 
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was  proper?  That  would  justify  the  decree,  and  we  ought 
not  to  allow  this  error,  if  such,  in  the  Stuart  suit  to  destroy 
the  rights  of  the  parties  under  the  Foley  suit. 

The  third  point  against  the  decree  is  that  the  court  over- 
ruled the  demurrer  of  the  defendants  to  the  Stuart  bill.  No 
cause  of  demurrer  is  assigned  or  appears,  unless  we  say,  as 
is  argued,  it  was  the  pendency  of  the  Foley  suit,  and  this  did 
not  appear  upon  the  face  of  the  Stuart  hill,  and  is  no  ground 
of  demurrer.  See  v.  Roger**  #1  W.  Va.  475,  (7  S.  E.  4#(5). 
The  point  that  the  South  Penn  Oil  Company,  having  sever- 
al oil  leases  on  the  real  estate,  was  not  made  a  party,  is 
another  ground  of  demurrer,  hut  its  rights  do  not  appear 
on  the  face  of  the  bill,  and  in  fact  that  company  was  made 
a  party  to  the  Stuart  case  and  the  Foley  case. 

The  fourth  point  made  against  the  decree  is  that  the 
court  overruled  the  demurrer  on  one  day,  and  required 
the  defendants  to  answer  on  the  next.  I  should  say  that 
this  was  an  unreasonably  short  time,  as  a  general  thing, 
but  the  defendants  did  not  ask  longer  time,  did  not  ask  a 
continuance;  and  there  is  nothing  in  this  point,  because 
the  decree  entered  at  that  term  was  only  an  order  of  refer- 
ence, not  a  decree  on  the  merits,  decided  nothing,  and 
the  defendants  had  until  the  nejxt  term  to  file  their 
answers,  and  did  then  file  them. 

Now,  we  come  to  the  exceptions  to  the  report  of  the 
commissioner.  One  exception  is  that  proper  notice  of  the 
commissioner's  execution  of  the  order  of  reference  was  not 
given.  The  certificate  of  publication  showed  its  publica- 
tion for  four  weeks,  but  not  successive  weeks.  Would  we 
not  take  it  that  the  publication  was  four  successive  weeks 
rather  than  one  week  was  skipped?  I  do  not  think  that 
the  omission  of  the  word  "successive''  hurt  the  certificate. 
But  an  affidavit  of  the  publisher,  filed  by  leave  of  the 
court,  amended  the  return  in  that  respect,  and  I  take  it 
that  it  was  as  proper  to  allow  that  amendment  as,  under 
the  same  principles,  authorizing  the  court  to  allow  the 
amendment  of  the  return  of  an  officer  of  process,  which  is 
done  at  any  time  (luring  the  proceedings,  and  sometimes 
later,  with  great  liberality.  The  editor  is  an  officer,  exe- 
cuting an  order  of  publication,  and  the  same  principles 
apply  to  his  certificate,  or  return  thereof,  as  to  officers'  re- 
turns. 
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Another  exception  is  because  the  tracts  of  one  hundred 
and  twenty-five  and  twenty-six  acres  were  reported  as  own- 
ed by  the  partnership  of  F.  J.  Kuley  <fc  Bro.,  making  them 
first  liable  to  partnership  indebtedness,  while  the  title 
papers  showed  that  it  was  owned  by  F.  J.  Kuley  and  his 
brother.  Those  papers  show  that  the  conveyances  were  to 
the  firm. 

Another  exception  is  that  a  tract  of  one  hundred  and 
ninety-seven  and  one-half  acres  was  the  property  of  Lenora 
V.  Kuley,  as  she  could  have  shown,  had  she  been  served 
with  process.  She  was  a  party  to  the  Foley  bill,  and  was 
served  with  process.  That  bill  did  not  show  why  she  was 
a  party,  but  she  came  in  and  filed  her  answer,  alleging 
ownership  in  the  tract,  but  ottered  no  proof  thereof,  save 
her  answer,  which  was  denied  by  replication;  and  the 
proof  in  the  case  shows  that  it  was  purchased  with  part- 
nership money,  and  at  the  time  of  this  report  she  had  not 
filed  her  answer.  Besides,  she  signed  the  Maxwell  deed 
of  trust,  which  distinctly  recited  that  this  tract  of  land 
belonged  to  F.  J.  Kuley.  So  there  can  be  nothing  in  this 
exception  to  the  report. 

Another  exception  is  that  the  commissioner  reported  a 
certain  debt  due  under  the  Hammond  deed  of  trust  in 
blank.  In  one  part  of  his  report  the  commissioner,  in  re- 
ferring to  the  land  owned  by  Hammond,  leaves  the  amount 
of  the  debt  blank,  but  in  the  formal  report  of  liens  he 
gives  the  specific  amount  of  that  debt. 

Another  exception  is  that  the  report  allowed  a  debt  of 
sixty-live  dollars  and  seventy-five  cents  in  favor  of  Edwin 
Maxwell,  special  commissioner,  for  the  use  of  Lewis  Max- 
well. It  is  said  Edwin  Maxwell  could  not  assign  the  debt 
as  commissionor;  but  the  parties  were  before  the  court, 
and  the  decree  would  protect  the  debtor,  and  those  en- 
titled to  the  debt  are  making  no  exception,  and,  besides, 
the  matter,  if  error,  is  below  the  jurisdiction  of  this  (\>urt, 
and  not  assignable  as  error  for  reversal. 

Another  exception  is  that  the  report  allows  a  certain 
judgment  in  favor  of  (J.  I),  Camden's  estate,  because  it 
constituted  a  purchase-money  lien  on  land  in  Ritchie.  Ex- 
cept for  the  statement  of  the  answer,  denied  by  general 
replication,  we  do  not  know  that  any  such  fact  exists,  and 
we  need  not  therefore  discuss  the  question  whether  the 
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commissioner  erred  in  reporting  this  debt,  but  it  seems  to 
me  that  if  so  the  commissioner  was  hound  to  report  that 
debt  as  a  judgment  binding  the  lands  involved  in  this  suit, 
as  Camden  could  look  to  this  land  as  well  as  his  own,  the 
debt  being  a  personal  debt,  a  judgment  lien  debt,  and  a 
specific  lien  debt.  How  could  the  commissioner  omit  it  from 
his  report?  If  Camden's  debt  should  exhaust  the  Dod- 
dridge land,  it  might  give  riirht  of  substitution  to  some 
other  creditor  on  the  Ritchie  land,  if  in  fact  any  such  ex- 
ists. 

Another  exception  is  that  the  commissioner  erroneously 
reported  a  deed  of  trust  debt,  under  a  deed  of  trust  from 
the  Ruleys  to  Edwin  Maxwell,  trustee,  alleging  that  the 
description  of  the  lands  therein  is  uncertain.  That  trust 
conveys  certain  tracts  of  land  lying  on  Arnold's  creek  and 
tributaries,  and  headwaters  of  Doe  run,  in  Central  and 
West  Union  districts  in  Doddridge  county,  giving  descrip- 
tion relative  to  each  tract.  Two  of  the  tracts  so  reported 
were  not  identified,  and  were  not  decreed,  but  the  others 
were,  I  think,  identified  by  the  aid  of  extraneous  testi- 
mony. All  that  is  required  for  description  in  a  deed  is 
reasonable  certainty,  and  the  deed  need  not  be  in  itself 
fully  capable  of  identification,  because  extraneous  testi- 
mony, to  apply  the  deed  to  the  subject-matter  to  which  it 
relates,  and  thus  identify  it,  may  be  admitted  to  help  out 
the  descrption  of  the  deed.  This  is  very  well  established. 
JSintpkins  v.  White,  48  W.  Va.  125  (27  S.  E.  241);  Thorn 
v.  Phares,  85  W.  Va.  772  (14S.  E.  899) ;  Warren  v.  $ytne, 
7  W.  Va.  474. 

Another  exception  is  that  the  Ruleys  should  have  had  a 
credit  of  one  thousand  five  hundred  and  seventy-four  dol- 
lars seventy  cents  upon  a  certain  Lewis  Maxwell  debt  se- 
cured by  a  deed  of  trust.  This  is  based  on  a  certain  alleged 
payment  made  on  the  2d  of  April,  1890,  upon  certain  in- 
debtedness of  the  Ruleys  to  Maxwell.  Afterwards,  on  the 
4th  of  February,  1898,  they  gave  the  deed  of  trust  to  se- 
cure this  debt,  and  they  say  that  they  did  not  get  credit 
for  that  amount,  but  had  laid  the  papers  away  and  for- 
gotten them.  A  settlement  between  Maxwell  and  them 
took  place  at  the  date  of  the  execution  of  the  deed  of 
trust.  In  fact,  they  admit  that  there  were  three  settle- 
ments, including  this  settlement  at  the  date  of  the  deed  of 
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trust.  Strange  that  they  would  forget  so  large  a  payment. 
The  fact  that  the  payment  was  made  is  unquestionable, 
but  we  do  not  know  the  elements  entering  into  the  settle- 
ment at  the  time  of  the  date  of  the  deed  of  trust.  They 
did  not  appear  before  the  commissioner  to  set  up  this 
credit,  although  the  account  lingered  before  him  month 
after  month  for  four  months.  When  parties  have  settle- 
ment, it  is  conclusive,  in  the  absence  of  mistake  or  fraud, 
and  a  bond  or  note — in  this  instance,  a  solemn  deed  of 
trust — is  conclusive  upon  all  items  of  the  included  account, 
and  the  burden  is  on  the  party  seeking  to  re-open  it,  and 
he  must  distinctly  allege,  and  by  clear,  convincing  evi- 
dence prove,  the  particular  facts.  The  court  ought  not  to 
refer  the  matter  to  a  commissioner  to  settle  the  accounts 
between  the  parties  prior  to  the  date  of  the  settlement. 
But,  I  repeat,  they  made  no  effort  to  sustain  this  alleged 
credit  before  the  commissioner,  and  his  report  is  presumed 
to  be  right.  Caldwell  v.  Capevton,  27  W.  Va.  397;  Smith 
v.  Patton,  12  W.  Va.  541,  point  5;  Fry  v.  Feamster,  36 
W.  Va.  454  (15  S.  E.  253).  No  objection  is  made  to  any 
debt  reported,  save  as  to  the  omission  of  this  credit. 

Another  exception  is  to  the  report  as  to  the  lien  of  the 
deed  of  trust  executed  by  the  Ruleys  to  indemnify  Holmes 
as  security  in  certain  notes,  on  the  ground  that  Holmes  is 
proceeding  to  collect  his  claim  for  indemnity  under  another 
collateral  trust  on  personal  property,  and  the  commissioner 
reports  that  said  deed  of  trust  cannot  be  enforced,  for 
Holmes  has  not  paid  any  of  the  debts  for  which  the  deed 
was  executed.  Now,  this  deed  of  trust  constituted  no  lien 
on  the  lands,  because  it  indemnifies  as  to  notes  which 
Holmes  had  signed,  or  might  thereafter  sign,  without 
specifying  any  notes  in  any  way,  and  is  too  general.  Goff 
v.  Price,  42  W.  Va.  384  (26  S."  E.  287).  This  debt  was  in 
fact  not  decreed  against  the  land,  but  was  declared  a  lien, 
and  it  was  reserved  for  the  future  to  decree  upon  it,  and 
there  is  no  ground  for  reversal  of  the  decree  on  that  score : 
but  it  can  never  be  decreed,  because  of  its  voidness. 

Another  exception  is  that  the  commissioner  erred  in  the 
manner  or  way  of  reporting  the  priority  of  liens.  It  is 
useless  to  go  through  the  whole  report  to  specify  under 
this  exception.  It  is  sufficient  to  say  that  the  liens  are 
given  their  proper  priorities,  some  debts  being  first  lien  on 
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certain  property  sind  second  lien  on  other  property,  which 
is  very  commonly  the  case.  This  exception  is  too  general, 
anyhow.  It  does  not  put  its  linger  upon  any  error  as  to 
priority  given  to  any  debt,  and  an  exception  to  a  report 
like  this,  reporting  various  claims  upon  various  parcels  of 
real  estate,  ought  to  give  specifications.  Crlsltp  v.  Cain* 
19  W,  Va.  488. 

Another  exception  is  that  the  commissioner  reported 
that  the  realty  would  not  rent  for  enough  in  five  years  to 
discharge  the  liens.  The  evidence  referred  to,  to  sustain 
this  exception,  consists  of  depositions  taken  in  an  entirely 
different  case,  not  in  these  cases,  and  not  referred  to  or 
made  part  of  the  record  in  any  order  or  in  any  wise,  and 
were  taken  in  a  suit  in  which  the  Ruleys  were  not  parties. 
D.  C.  Ruley,  one  of  the  owners  of  the  land,  and  one  of  the 
appellants,  when  asked  about  the  renting  of  the  land,  said 
in  his  deposition  before  the  commissioner,  when  asked  if 
it  would  rent  for  sufficient  in  five  years  to  pay  the  liens,  in- 
cluding the  Maxwell  deed  of  trust:  "I  do  not  think  it 
would.  It  would  have  to  rent  very  high  if  it  did."  There 
is  nothing  to  sustain  this  exception,  but  the  evidence  is 
against  it.  Then,  there  was  the  Maxwell  deed  of  trust. 
There  was  no  right  to  rent  the  land,  when  it  in  law  called 
for  a  sale.  Besides,  the  liens  reported  aggregated  nearly 
twenty-five  thousand  dollars,  and  there  being  about  one 
thousand,  eight  hundred  acres  of  land  worth  about  twenty 
dollars  an  acre,  how  could  it  keep  down  the  interest  and 
discharge  the  principal  of  this  large  sum  in  five  years? 
The  bills  charge  that  it  would  not,  and  they  were  taken 
for  confessed  at  the  time  commissioner  made  his  report. 

Another  exception  says  that  the  commissioner  erred  in 
not  reporting  a  certain  deed  of  trust  given  by  the  Ruleys 
to  Franklin  Maxwell.  Strange  that  debtors  would  except 
to  the  failure  to  report  an  additional  debt  against  them. 
They  cannot  do  it,  because  it  does  not  aggrieve  them.  The 
truth  is  that  this  Maxwell  debt  constituted  a  parr  of  a  sec- 
ond deed  of  trust,  and  had  the  commissioner  reported  this 
first  debt  he  would  have  made  the  Ruleys  pay  the  same 
twice,  as  Maxwell's  answer  admits  it. 

The  last  point  made  against  the  decree  is  that  it  failed 
to  subdivide  the  land  into  lots  for  sale.  The  defendants 
stood  by  during  all  this  proceeding,  and  never  until  after 
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the  commissioner's  report,  and  the  cause  was  ready  for 
hearing,  did  they  ask  that  it  he  done.  They  could  not  ask 
that  the  case  he  stayed  for  an  order  of  partition  or  subdi- 
vision.  The  lauds  were  decreed  to  be  sold,  in  various 
tracts  as  conveyed,  of  different  quantities,  from  fifteen  to 
two  hundred  acres,  except  that  there  was  one  tract  of  three 
hundred  and  fifty-six  and  one-half  acres.  Besides,  if  the 
court  had  not  directed  how  to  sell,  it  is  a  matter  left  to 
the  discretion  of  the  commissioner.  Bone  v.  Brown,  17  W. 
Va.  649.  But  the  court  directed  it  to  he  sold  in  tracts  as 
conveyed,  which  is  stated  in  Kor.  Jud.  Sales,  §  81,  under 
the  authority  of  Chancellor  Kent,  to  be  the  proper  course. 
We  see  no  error  in  this.     We  therefore  affirm  the  decree. 

Affirmed. 


CHARLESTON. 

Prick  et  ah  v.  City  of  Moindsville  et  ah 
Submitted  February  6,  1897— Decided  April  28,  1897. 

1.  Supreme  Court  of  Appeals— -He view  on  Appeal— Constitu- 

tional Law. 

This  Court  is  in  duty  bound  to  in  (pi  ire  into  the  constitu- 
tionality of  an  act  of  the  legislature,  when  the  question  is 
properly  presented  for  its  consideration,     (p.  525.) 

2.  Legislature—  Title  of  Act— Object  of  Act. 

If  the  original  title  of  a  bill  is  sufficient,  the  legislature 
does  not  vitiate  the  legislation  by  rendering  such  title  more 
definite  and  specific  during  the  progress  of  enactment,  if  the 
object  of  the  bill  is  not  thereby  essentially  changed,     (p.  527.) 

3.  Auts  of  the  Legislature  —  Journal — Conntitutional  Law. 

A  mere  clerical  omission  in  the  journal  of  either  house  will 
not  vitiate  an  act  of  the  legislature,  if  there  is  sufficient  on 
the  face  of  the  journal  to  show  substantial  compliance  with 
constitutional  requirements,     (p.  52H.) 

Appeal  from  Circuit  Court,  Marshall  County. 

Bill  by  B.  W.  Price  and  A.  Tomlinson  against  the  city 
of  Moundsville  and  others.  Decree  for  defendants,  and 
plaintiffs  appeal. 

Affirmed. 


Digitized  by  CjOO'Q IC 


524  Price  e t  ah  v.  City  of  Moinpsville  vt  at. 

J.  B.  McClitrev  for  appellants. 
Ewing,  Melvin  <fc  Ewing,  for  appellees. 

Dent,  Judge: 

B.  W.  Price  and  A.  Tomlinson,  citizens  and  tax  payers 
of  the  county  of  Marshall,  appeal  from  the  order  of  the 
Circuit  Court  of  said  county  dissolving  an  injunction 
awarded  them  against  the  city  of  Moundsville  and  its 
officers.  The  question  involved  is  the  constitutionality  of 
the  act  of  the  legislature  amendatory  to  the  charter  of  said 
city,  passed  on  the  9th  day  of  January,  1895.  The  objections 
to  the  enactment  are :  First,  that  the  title  thereof,  as 
passed  by  the  two  branches  of  the  legislature,  was  so  ma- 
terially variant  as  to  make  a  different  enactment  by  each 
house,  and  render  the  same  invalid;  second,  that  the  jour- 
nal of  the  house  does  not  affirmatively  show  the  bill  to 
have  been  read  three  times;  third,  that  the  boundaries  of 
the  city,  as  set  forth,  are  not  certain  and  definite. 

At  the  very  threshold  of  the  case  comes  up  this  inquiry 
as  to  whether  this  Court  is  bound  by  the  enrollment  of  the 
bill,  as  an  absolute  verity,  and  therefore  precluded  from 
making  inquiry  as  to  whether  constitutional  requirements 
have  been  fulfilled  in  its  enactment.  The  common  law,  or 
English  rule,  which  has  been  followed  by  the  Supreme 
Court  of  the  United  States,  as  to  congressional  enact- 
ments, and  many  state  courts,  is  that  the  enrollment,  rati- 
fication, and  approval  of  an  act  of  the  lawmaking  branch 
of  the  government  render  the  same  conclusive  and  unim- 
peachable, a'tid  forever  preclude  the  judiciary  from  inquir- 
ing into  the  procedure  in  relation  thereto  prior  to  its  en- 
actment. In  England  there  is  no  written  constitution  con- 
trolling the  legislative  branch  of  the  government,  and  the 
acts  of  parliament,  being  regarded  in  their  nature  as  judi- 
cial,— as  emanating  from  the  highest  tribunal  in  the  land, 
are  placed  on  the  same  footing  and  regarded  with  the  same 
veneration  as  the  judgment  of  the  courts,  which  cannot  be 
collaterally  attacked.  With  regard  to  the  enactments  of 
congress,  there  is  no  provision  in  the  Constitution  of  the 
United  States  authorizing  the  courts  to  inquire  into  their 
constitutionality,  either  as  to  the  procedure  in  enactment, 
or  as  to  whether  the  subject-matter  of  the  act  conforms  to 
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the  constitution.  By  usurpation,  in  the  first  place,  as  is 
sometimes  claimed,  the  Supreme  Court  of  the  United 
States  invested  itself  with  authority  to  determine  whether 
an  act  of  congress  contravened  the  express  provisions  of 
the  Constitution ;  but  when  it  came  to  the  question  as  to 
whether  the  court  should  further  usurp  the  right  to  go  be- 
hind the  solemn  authentication  of  an  act,  and  determine 
whether,  in  the  enacting  procedure,  constitutional  require- 
ments had  been  adhered  to,  the  court  stopped  short,  and 
held  that  the  respect  due  to  co-equal  and  independent  di- 
visions of  the  government  requires  the  judicial  department 
to  rely  on  the  solemn  assurance  of  the  legislative  and  ex- 
ecutive departments  that  in  the  passage  of  the  act  the  re- 
quired constitutional  procedure  had  been  fully  complied 
with  in  all  respects.  Field  v.  Clark*  148  l\  S.  649,  (12 
Sup.  Ct.  495).  The  Constitution  of  this  State  is  not  a  grant 
to,  but  an  express  limitation  of  the  powers  of,  the  legisla- 
ture; and  while  it  divides  the  government  into  three  co- 
ordinate departments  (the  legislative,  executive  and  judi- 
cial), and  provides  that  they  shall  be  separate  and  distinct, 
so  that  neither  shall  exercise  the  powers  properly  belong- 
ing to  either  of  the  others  (Const.  Art.  V,  sec.  1),  it  im- 
poses on  the  judiciary  the  duty  of  deciding  the  constitu- 
tionality of  a  law,  without  limitation;  thus  not  only 
authorizing  inquiry  as  to  whether  the  act  itself  is  within 
constitutional  limitations,  but  also  as  to  whether  the  same 
has  been  enacted  in  conformity  with  the  express  mandates 
of  the  Constitution.  There  is  no  such  comity  between  the 
separate  departments  of  the  state  government  as  would  re- 
quire submission  to  the  alleged  acts  of  each  other  in  vio- 
lation or  defiance  of  the  express  requirements  of  the  Con- 
stitution. No  unconstitutional  enactment  in  fhis  State 
can  interfere  with  the  rights  of  private  citizens  unless  it  is 
sanctioned  by  all  three  of  the  departments  of  the  State  gov- 
ernment. The  Constitution,  as  the  expression  of  the  will 
of  the  people,  is  the  supreme  law,  and  it  is  the  duty  of 
each  department  of  the  State  government  created  by  it  to 
see  thar  it  is  preserved  inviolate.  Their  comity  is  first  due 
to  it,  and  then  to  each  other.  If  one  or  more  of  the  de- 
partments of  the  government  can  wholly  disregard  and 
nullify  the  wholesome  provisions  of  the  Constitution,  and 
then    impregnably  fortify  themselves    behind  their  own 
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solemn  authentication,  this  "solemn  authentication"  be- 
comes a  substitute  for  the  Constitution,  and  the  mere  will 
of  the  legislative  or  executive  department,  or  both,  be- 
comes the  will  of  the  people,  and  the  Constitution  is  as 
though  it  never  had  been.  Being  brought  into  disrespect 
in  one  feature,  the  whole  thereof  is  liable  to  the  same  dis- 
regard and  irreverence.  It  is  not  a  case  of  jealousy  be- 
tween the  separate  departments,  but  each  one,  in  all  its 
arts,  should  be  ever  ready  to  challenge  the  most  careful 
scrutiny  and  investigation  into  its  strict  allegiance  and 
loyalty  to  the  spirit  and  letter  of  the  instrument  which 
gives  it  existence  and  clothes  it  with  power.  A  different 
rule  prevails  in  other  states,  dependent  upon  the  provis- 
ions of  the  various  constitutions  as  construed  by  their 
courts  of  last  resort.  See  Varr  v.  Coke,  110  N.  0.  226, 
(22  S.  E.  16),  when  the  question  is  fully  discussed,  with  an 
elaborate  note,  in  47  Am.  St.  Rep.  8<)i,  814.  To  the  con- 
verse, see  Spangter  w  Jacoby,  14  111.  297:  also  58  Am. 
Dec.  571,  and  elaborate  note.  The  rule  established  in 
these  latter  authorities  is  that  ua  bill  duly  enrolled,  au- 
thenticated, and  approved  is  presumed  to  have  been  pass- 
ed by  the  legislature  in  conformity  with  the  requirements 
of  the  Constitution,  unless  the  contrary  is  made  to  affirm- 
atively appear;  and  the  proof  furnished  by  the  journals  of 
the  two  houses  in  matters  of  procedure  must  be  clear  and 
conclusive,  to  overcome  this  presumption."  The  journals 
must  affirmatively  show  the  omission  by  the  legislature  of 
some  essential  constitutional  requirement,  to  overcome  the 
presumption  of  validity.  Heretofore  this  Court  has  fol- 
lowed this  rule.     Oxbow  v.  Staley,  5  \V.  Va.  85. 

1.  In  reference  to  the  question  of  title  :  On  examination 
of  the  journals  of  both  houses,  it  appears  that  the  act  in 
controversy  was  introduced  into  the  house  under  the  title 
of  uHouse  Bill  No.  15.  A  bill  to  amend  and  re-enact 
chapter  4  of  the  Acts  of  1889."  And  under  this  number 
and  title  it  was  carried  through  the  house.  When  sent  to 
the  Senate,  the  title  was  changed  so  as  to  read  :  "An  act 
to  amend  and  re-enact  sections  2,  8,  5,  8,  9,  11,  18,  17,  20, 
27,  29,  81,  82,  «5,  and  42  of  chapter  4  of  the  Acts  of  the 
Legislature  of  West  Virginia,  passed  on  the  18th  day  of 
February,  1889,  to  amend  the  charter  of  the  city  of  Mounds- 
ville,  and  to  extend  its  corporate  limits," — under  which 
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latter  title  it  was  carried  through  the  senate,  signed  by  its 
president  and  the  speaker  of  the  house,  approved  by  the 
governor  and  duly  enrolled.  Section  HO,  Art  VI.,  of  the 
Constitution,  provides  that  "no  act  shall  embrace  more 
than  one  object,  and  that  shall  be  expressed  in  the  title," 
— thus  requiring  every  act  to  have  a  title  expressive  of  the 
object  of  the  bill.  Section  41  provides  that  each  house 
shall  keep  a  journal  of  its  proceedings,  and  cause  the  same 
to  be  published  from  time  to  time,  and  all  bills  and  joint 
resolutions  shall  be  described  therein  as  well  by  their  title 
as  by  their  number.  The  only  essential  requirements  as 
to  the  title  is  that  it  shall  express  the  object  of  the  bill, 
and  there  is  no  provision  of  the  Constitution  which  inhib- 
its the  legislature,  during  the  progress  of  legislation,  from 
changing  the  language  of  the  title  of  a  bill  so  as  to  render 
it  more  definite  and  specific  without  altering  the  object 
thereof.  In  this  case  the  original  title  comprehended 
everything  that  was  included  in  the  amended  title.  Had 
it  not  done  so,  there  would  have  been  some  reasonable 
grounds  of  complaint.  The  change  was  unnecessary,  yet 
it  afforded  those  interested  a  larger  information  of  the 
proposed  changes  in  the  law.  Hence,  it  was  in  no  sense 
misleading,  and  therefore  could  not  invalidate  the  enact- 
ment. If  the  original  title  is  sufficient,  the  legislature 
does  not  vitiate  the  legislation  by  rendering  such  title 
more  specific  during  the  progress  of  enactment,  if  the  ob- 
ject of  the  bill  is  not  thereby  essentially  changed. 

2.  In  relation  to  the  failure  to  read  the  bill  a  second 
time  :  When  it  came  up  in  the  house  in  regular  order  for 
its  second  reading,  a  motion  was  made  to  dispense  there- 
with, which  was  lost.  Several  amendments  were  offered, 
and  one  adopted,  and  it  was  then  passed  on  its  third  read- 
ing. The  journal  (iocs  not  say  that  the  bill  was  read  a  sec- 
ond time,  but  it  is  plainly  apparent  from  what  it  does  con- 
tain that  this  is  a  mere  clerical  omission,  which,  in  a  court 
of  record,  would  be  amendable  on  motion.  The  legislature 
having  expired,  its  journal  is  beyond  the  power  of  amend- 
ment, as  there  is  no  one  legally  authorized  to  make  such 
amendment.  The  courts  therefore  will  supply  all  clerical 
mistakes  in  such  records,  to  prevent  the  failure  of  a  sol- 
emn legislative  enactment  by  mere  clerical  misprision. 
The  legislature  having  fully. complied   with'  the  Constitu- 
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tion,  its  acts  will  not  be  vitiated  by  a  defect  in  the  journal 
which  is  shown  on  the  face  thereof  to  be  clerical  in  its  na- 
ture; for  in  such  case  it  does  not  affirmatively  appear  that 
the  legislature  did  not  conform  to  the  requirements  of  the 
Constitution,  but  the  reverse  is  apparent,  though  not  ex- 
pressed in  so  many  words.  If  a  journal  does  not  furnish 
the  means  of  amendment,  on  its  face,  as  to  any  essential 
matter  that  may  be  omitted,  then  the  act  would  be  viti- 
ated. Such  is  not  this  case,  for  the  second  reading  is  ap- 
parent from  the  journal,  though  not  expressed  in  words. 
State  v.  Francis,  20  Kan.  782. 

3.  In  relation  to  the  boundaries:'  The  last  complaint  is 
that  the  act  does  not  make  the  boundaries  certain  and  defi- 
nite. In  what  respect  plaintiffs  are  injured  by  this  fact  is 
not  made  plain  in  the  bill,  and,  if  not  injured,  they  have 
no  right  of  complaint.  The  boundary,  however,  seems  to 
be  precise  and  certain.  Natural  objects,  such  as  the  Ohio 
river,  Grove  creek,  the  penitentiary  sewer,  and  various 
others,  any  one  of  which  would  give  a  surveyor  a  perma- 
nent starting  point  to  locate  all  the  lines  mentioned,  even 
if  the  corners  were  not  marked  and  located  on  the  ground, 
which  is  presumably  the  case.  The  injunction  in  this  case 
was  awarded  for  the  purpose  of  giving  the  plaintiffs  an 
opportunity  to  be  heard  in  this  Court  on  the  novel  ques- 
tions presented  by  them.  When  the  application  was  first 
made  to  the  circuit  judge  for  an  injunction,  instead  of 
passing  on  the  matter  as  presented  by  the  plaintiff's  bill, 
he  permitted  the  defendants  to  also  present  their  answer, 
and  then  proceeded  to  adjudicate  the  matter  as  though  it 
were  a  motion  to  dissolve,  rather  than  an  original  applica- 
tion, and  refused  to  award  the  injunction,  thereby  depriv- 
ing the  plaintiffs  of  the  right  to  appeal  and  have  their 
case  heard  and  determined  in  this  Court;  and  so  the  in- 
junction was  granted  by  one  of  the  judges  of  this  Court, 
as  a  matter  of  necessity,  to  secure  plaintiffs  the  right  of 
appeal.  Therefore  the  circuit  court  committed  no  error  in 
immediately  dissolving  the  same,  as  the  object  thereof  was 
secured.  The  error,  if  any  was  committed,  was  by  the 
judge,  in  allowing  the  defendants  to  appear  and  present 
answers  and  make  defense  before  an  injunction  had  been 
awarded.  There  is  no  provision  in  the  law  for  any  such 
procedure.     It  is  true  that  a  court  or  judge  may  require 
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reasonable  notice  to  be  given  of  the  plaintiff's  application 
but  he  is  only  to  be  satisfied  with  the  plaintiff's 
equity  by  affidavit  or  otherwise  before  he  acts  thereon ; 
and  it  is  not  expected  that  he  shall  have  the  issues 
made  up  on  a  pure  bill  for  injunction  on  application, 
and  thereby  deprive  the  applicant  of  all  power  of  appeal 
from  a  decision  on  the  merits.  In  other  words,  on  the 
original  application  he  must  view  the  case  from  the  stand- 
point of  plaintiff's  papers,  and,  if  from  these  he  is  satis- 
fied of  the  equity,  he  grants  the  injunction,  and  requires  a 
sufficient  bond  to  cover  the  defendant's  damages,  provided 
the  injunction  should  afterwards  appear  to  have  been 
illegally  awarded.  When  a  circuit  court  or  judge  finally 
hears  and  determines  a  case  on  its  merits,  he  should  enter 
an  appealable  order,  and  not  one  that  requires  a  party  to 
begin  anew  by  application  for  original  process  to  a  judge 
of  this  Court.  In  this  case,  however,  a  motion  to  dissolve 
would  have  raised  all  the  questions  involved,  as  they 
must  be  tried  by  the  act  itself  and  the  journal  of  the  two 
houses,  and  the  court  would  judicially  take  notice  of  both, 
as  essentially  dependent,  and  an  answer  was  unnecessary. 
Order  dissolving  injunction  affirmed. 

Affirmed* 


CHARLESTON. 

Wallis  v.  Neale  et  al.  48  sail 

47    4H| 

Submitted  February  12,  1897— Decided  April  28,  1897.       |g_  £| 

.    Guardian    and    Ward— Purchase  for    Ward— Liability  of 

Ouarrh'ftn. 

Where  a  guardian,  in  pursuance  of  the  request  in  writing 
of  his  ward,  purchases  for  her  a  horse,  and  executes  his  notes 
as  guardian  for  the  purchase  money,  and  she  accepts  and 
uses  the  horse  for  several  years,  and  finally  trades  it  for  a 
horse  and  colt,  which  she  afterwards  sells,  and  receives  the 
proceeds,  although  the  guardian,  by  executing  such  note, 
becomes  personally  liable  for  the  purchase  money,  this  fact 
does  not  relieve  the  estate  of  the  ward  from  liability  for  said 
purchase  money,     (p.  537.) 
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2.    Guardian   and   WAKi>—Ilc8ignation  of   Guardian— Settle- 
ment. 

If  a  third  party  pay  said  purchase  money  for  said  ward,  and 
takes  up  said  notes,  and,  said  guardian  having  resigned,  said 
third  party  is  appointed  guardian  for  the  ward  in  the  room 
and  stead  of  said  former  guardian,  he  will  be  entitled  to 
credit  in  the  settlement  of  his  accounts  for  the  amounts  so 
paid  for  his  ward,  the  benefit  of  which  was  received  by  such 
ward.     (p.  **87.) 

Appeal  from  Circuit  Court,  Mason  County. 
Bill  by  Sallie  A.  Wallis  against  E.  L.  Neale  and  W.  K. 
Gutin.     Decree  for  defendants,  and  plaintiff  appeals. 

Affirmed. 

Tomlinson  &  Wiley,  for  appellant. 

J.  B.  Menager  and  W.   K.  Gunn,  for  appellees. 

English,  President: 

On  the  first  Monday  in  March,  1895,  Sallie  A.  Wallis 
filed  her  bill  in  the  Circuit  Court  of  Mason  county  against 
E.  L.  Neale,  her  guardian,  and  William  K.  Gunn,  seeking 
thereby  to  surcharge  and  falsify  the  account  of  said  Neale 
as  her  guardian.  The  bill  alleges  :  That  one  J.  D.  With- 
ers was  appointed,  qualified,  and  gave  bond  as  her  guardian, 
and  served  as  such  until  July  7,  1892,  when  he  resigned, 
and  the  defendant  E.  L.  Neale  was  appointed  such  guardian 
in  the  room  and  stead  of  said  Withers.  That  on  July  7, 
1892,  said  Neale  qualified  as  her  guardian,  and  gave  bond 
as  such,  with  the  defendant  William  K.  Gunn  as  his  surety 
thereon.  That  on  November  15,  1893,  she  intermarried 
with Wallis,  her  maiden  name  being  Sallie  A.  Col- 
well.  That  on  January  8,  1894,  said  E.  L.  Neale,  as  her 
guardian,  made  a  settlement  of  his  accounts  as  such 
guardian  before  John  E.  Beller,  one  of  the  commissioners 
of  accounts  of  Mason  County,  wherein  he  charged  against 
the  plaintiff's  estate  one  note  and  interest  paid  F.  J.  Jones, 
one  hundred  and  twenty-three  dollars,  which  she  alleges 
was  an  improper  charge  against  her  or  her  estate.  That 
neither  she  nor  her  estate  ever  owed  such  a  note  or  interest 
thereon,  and  therefore  said  item  was  improperly  allowed 
by  said  commissioner,  and  that  said  credit  should  be  de- 
ducted from  said  settlement.     And  the  plaintiff  designates 
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the  following  items  as  improper  credits  to  said  E.  L. 
Neale  as  her  guardian,  to  wit :  sixty-five  cents  as  of  March 
5,  1892;  six  dollars  as  of  May  25,  1892;  fourteen  dollars 
and  forty-three  cents  as  of  December  29,  1892 ;  thirteen 
dollars  and  eighty-eight  cents,  date  not  given;  duebill  to 
F.  J.  Jones  for  ten.  dollars.  That  the  amount  found  due 
said  guardian,  marked  "Amount  due  guardian  and  to  bal- 
ance, $190.96,"  is  illegal  and  improper.  That  said  guardian 
had  no  authority  to  involve  her  estate  in  debt  to  exceed 
the  income  therefrom  in  any  one  year,  and  that  the  said 
sum  of  one  hundred  and  ninety-six  dollars  and  nine- 
ty-six cents  was  improperly  charged  against  her  es- 
tate, and  should  be  stricken  from  said  settlement 
made  by  said  commissioner  on  January  8,  1894. 
That  said  settlement  was  confirmed  by  the  county 
court  on  April  3,  1894,  and  ordered  to  be  recorded,  and  a 
certified  copy  thereof  is  exhibited.  That  on  December  7, 
1894,  said  E.  L.  Neale,  as  guardian  for  plaintiff,  made  a 
second  settlement  of  his  accounts  as  such  guardian  before 
John  E.  Beller,  a  commissioner  of  the  county  court  of 
Mason  county,  wherein  said  guardian  was  allowed  the  fol- 
lowing credit :  "By  amount  due  guardian  at  last  settle- 
ment, $196.96;  interest  on  same,  $10.36," — which  sums 
plaintiff  alleges  were  illegal  and  improper  credits  allowed 
said  guardian,  and  that  neither  of  said  items  is  properly 
allowed  as  a  credit  to  said  guardian  in  said  settlement, 
and  that  said  items  should 'be  stricken  out.  That  the  item 
in  said  settlement,  "Amount  to  balance  and  due  guardian, 
$29.30,"  is  improper,  and  should  not  have  been  allowed 
or  charged  in  said  settlement,  and  should  be  stricken 
therefrom.  That  the  said  settlement  of  December  7, 1894, 
made  by  her  said  guardian,  E.  L.  Neale,  containing  the 
charges  and  credits  above  complained  of,  was  confirmed  by 
the  county  court  of  Mason  County  on  January  8,  1895,  and 
ordered  to  be  recorded,  a  certified  copy  of  which  settle- 
ment and  the  order  of  confirmation  was  exhibited.  That 
the  defendant  W.  K.  Gunn  was  and  is  the  surety  of  E.  L. 
Neale  on  bis  bond  as  plaintiff's  guardian,  a  certified  copy 
of  which  bond  was  exhibited. 
The  plaintiff  further  alleges  that  she  was  twenty-one  years 

of  age  on  the day  of  November,  1894,  and  is  therefore 

entitled  to  the  possession  and  control  of   her  estate,  both 
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real  and  personal,  and  that  there  is  justly  due  her  from 
her  said  guardian  the  sum  of  two  hundred  and  seven  dol- 
lars and  thirty  cents.  She  therefore  prays  that  the  credits 
and  charges  above  set  forth  may  be  stricken  from  the  said 
settlements,  and  each  of  them,  and  that  the  said  E.  L. 
Neale  be  required  to  pay  to  plaintiff'  any  sum  found  due 
her;  that  the  order  confirming;  said  settlements  be  set  aside 
and  annulled  as  to  the  items  therein  set  forth,  and  that 
said  settlements  of  account  be  surcharged  and  falsified  as 
to  the  items  above  set  forth ;  that  the  court  decree  to  her 
the  sum  due  her  from  her  said  guardian,  against  said  guar- 
dian and  W.  K.  Gunn,  the  surety  on  said  guardian's  bond, 
and  that  the  case  be  referred  to  a  commissioner  to  make  a 
true  and  final  settlement  of  the  guardianship  accounts  of 
said  E.  L.  Neale;  and  for  general  relief.  On  the  9th  day 
of  May,  1895,  the  defendant  E.  L.  Neale  demurred  to  the 
plaintiff's  bill,  which  demurrer  was  overruled  by  the  court, 
and  thereupon  said  Neale  tendered  his  separate  answer  to 
the  plaintiff's  bill,  which  was  ordered  to  be  filed,  and  the 
plaintiff  replied  generally  thereto,  said  defendant  by  his 
answer  putting  in  issue  all  the  material  allegations  of  the 
plaintiff's  bill,  and  the  cause  was  referred  to  H.  R. 
Howard,  one  of  the  commissioners  of  the  court,  to  settle 
the  account  of  said  E.  L.  Neale  as  guardian  of  the  plaintiff, 
Sallie  A.  Wallis  (nee  Colwell),  and  to  take,  state,  and  re- 
port an  account  of  all  the  money  and  property  that  had 
come  into  the  hands  of  said  guardian  by  virtue  of  his  ap- 
pointment as  such.  Several  depositions  were  taken  before 
said  commissioner,  and  on  the  first  day  of  August,  1895, 
said  Commissioner  Howard  returned  his  report,  in  which 
he  found  that  said  guardian  had  overpaid  his  ward  the  sum 
of  eight  dollars  and  ninety-five  cents.  The  plaintiff,  Sallie 
A.  Wallis,  excepted  to  said  report — First,  because  the  com- 
missioner allowed  the  note  of  one  hundred  dollars  given 
by  a  former  guardian  of  plaintiff  for  a  horse,  together  with 
interest  thereon,  as  a  charge  against  plaintiff's  estate,  and 
said  defendant  E.  L.  Neale  was  allowed  a  credit  therefor: 
Heemirfh/,  because  said  commissioner  allowed  said  guardian 
credit  for  a  duebill  given  by  plaintiff's  former  guardian, 
together  with  interest  thereon;  third,  because  said  com- 
missioner allowed  said  guardian  for  an  account  of  Neale 
Bros.,  and    for  looking   after  the   real  estate  of  his  said 
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ward;  fourth,  because  said  commissioner  allowed  said 
guardian  a  greater  price  for  hauling  than  he  charged  in  his 
settlement,  surcharged  and  falsified  in  this  case, — and 
asked  that  all  the  evidence  taken  in  the  case  and  all 
vouchers  filed  before  said  commissioner  be  certified  to  the 
circuit  court  of  Mason  County.  On  the  11th  day  of  Febru- 
ary, 1896,  the  cause  was  finally  heard,  and  the  court  over- 
ruled said  exception,  and  sustained  said  report,  except  as 
to  the  balance  due  said  E.  L.  Neale  from  Sallie  A.  Wallis, 
which  balance  amounted  to  the  sum  of  eight-  dollars  and 
ninety-five  cents  as  shown  by  said  report,  which  was  therby 
disallowed,  and  to  that  extent  said  report  was  corrected, 
and  it  was  further  decreed  that  the  plaintiff  take  nothing 
by  her  bill,  and  that  each  party  should  pay  their  own  costs; 
and  from  this  decree  Sallie  A.  Wallis  applied  for  and  ob- 
tained this  appeal,  and  assigned  the  following  errors,  to 
wit :  u(l)  The  court  erred  in  sustaining  the  report  of  the 
commissioner,  H.  R.  Howard.  (2)  The  court  erred  in 
overruling  plaintiff's  exceptions  to  said  commissioner's  re- 
port. (3)  The  court  erred  in  entering  the  decree  of  Feb- 
ruary 11,  1896." 

These  assignments  may  be  considered  together.  It  ap- 
pears, from  the  testimony  in  the  case,  that  J.  D.  Withers 
was  appointed  guardian  for  the  appellant  in  December, 
1886;  that  she  owned  a  tract  of  land  containing  one  hund- 
red and  fifty  acres,  about  thirty  of  which  were  under  cul- 
tivation; that  said  Withers  lived  near  this  tract  of  land, 
and  looked  after  its  management  and  cultivation  for  his 
ward,  but  made  no  settlement  of  his  account  as  such  guar- 
dian ;  that  on  the  7th  day  of  July,  1892,  said  J.  D.  Withers 
resigned  his  guardianship  of  said  ward,  and  the  defendant 
E.  L.  Neale  was  appointed  her  guardian  in  the  room  and 
stead  of  said  Withers;  and  that  said  Neale  received  noth- 
ing belonging  to  the  estate  of  said  ward  from  said  Withers, 
but  proceeded  at  once  to  control  arid  cultivate  said  tract  of 
land.  On  the  11th  day  of  March,  1890,  J.  I).  Withers,  who 
was  then  guardian  of  the  appellant,  in  pursuance  of  her 
written  request,  purchased  for  his  said  ward  from  F.  J. 
Jones  a  horse,  for  the  consideration  of  one  hundred  and 
ten  dollars,  executing  his  note  as  of  that  date,  for  one 
hundred  dollars,  with  interest  from  date,  which  note  was 
signed,  "J.  D,  Withers,  Guardian  for  Sallie  A.  Ochrel!,'' 
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and  on  the  same  day  executed  a  duehill  for  tew  dollars  to 
said  F.  J.  Jones,  signed  in  the  same  way.  Both  said  note 
and  duebill  were  executed  for  the  horse  purchased  by  said 
guardian,  and  said  Withers  in  his  deposition  states  that  he 
never  paid  either  of  them.  It  appears,  however,  from  the 
testimony  in  the  cause,  that  said  note  for  one  hundred 
dollars  and  duehill  for  ten  dollars  were  assigned  by  F.  J. 
Jones  to  Neale  Bros.,  and  were  paid  by  the  defendant  E. 
L.  Neale  before  his  appointment  as  guardian  for  the  ap- 
pellant. It  further  appears,  from  the  testimony,  that  the 
horse  purchased  as  aforesaid  by  Withers  went  into  the 
possession  of  the  .said  ward,  and  was  used  by  her  for  sever- 
al years,  and  was  finally  traded  off  by  her  for  a  horse  and 
colt,  which  she  sold  for  fifty  dollars.  As  we  have 
seen,  these  two  items  of  one  hundred  dollars  and  ten  dol- 
lars, the  purchase  money  for  said  horse,  which  were  allow- 
ed said  E.  L.  Neale,  guardian  for  the  appellant,  as  a  credit 
in  the  settlement  of  his  account,  together  with  the  ac- 
crued interest  thereon,  form  the  basis  of  the  two  first  ex- 
ceptions to  Commissioner  Howard's  report.  Now,  while  it 
is  true  that  transactions  between  guardian  and  ward  and 
other  persons  connected  by  peculiarly  confidential  relations 
are  looked  upon  with  jealousy,  and  if  improper  advantage 
is  taken  of  the  influence  belonging  to  the  relation  the 
transaction  will  be  invalidated,  yet  in  this  instance  it  ap- 
pears that  the  horse  in  question  was  purchased  for  the 
ward  in  pursuance  of  her  request  in  writing,  and  that,  in 
making  the  purchase,  Withers,  the  guardian,  had  a  due 
regard  for  his  ward's  condition  in  life,  and  could  not  be 
considered  as  having  exceeded  his  duty  as  a  careful  guard- 
ian of  his  ward's  interest  in  supplying  her  with  such  neces- 
saries as  her  condition  in  life  demanded.  It  is  true  the 
note  and  duebill  executed  by  him  as  guardian  did  not  bind 
his  ward's  estate  in  law,  but  it  is  shown  by  the  testimony 
that  she  received  and  enjoyed  the  use  of  the  horse  that 
was  purchased  at  her  request  by  her  guardian,  and  that 
subsequently,  after  arriving  at  the  age  of  twenty-one 
years,  she  traded  it  for  another  horse  and  colt,  which  she 
sold,  and  received  the  proceeds.  Can  we  regard  this  con- 
duct on  her  part  in  any  other  light  than  that  of  having 
ratified  the  action  of  her  guardian  in  making  such  pur- 
chase? 
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Schouler,  in  his  work  on  Domestic  Relations,  in  section 
435,  thus  states  the  law  on  this  point:  "It  seems  settled 
that  silence  for  an  unreasonable  time,  taken  in  connection 
with  other  facts,  such  as  using  the  property  purchased,  re- 
taining possession  of  it,  selling  or  mortgaging  it,  or  in  any 
way  converting  it  to  the  infant  purchaser's  own  use,  would 
be  sufficient  ratification  to  bind  the  infant  after  reaching 
manhood,  as  where  a  minor  bought  a  yoke  of  oxen,  for 
which  he  gave  his  note,  and  after  arriving  at  full  age  con- 
verted the  oxen  to  his  own  use  and  received  the  avails. 
Mere  lapse  of  time,  it  is  true,  will  not  usually  amount  to 
confirmation,  unless  the  complete  bar  of  limitations  is 
fulfilled.  But  a  brief  lapse  of  time,  in  connection  with 
other  circumstances,  making  the  infant's  position  inequit- 
able if  he  means  later  to  disaffirm,  may  amount  to  con- 
firmation." Woerner,  in  his  recent  work  on  the  Ameri- 
can Law  of  Guardianship  (section  57,  p.  187),  says:  "It 
is  an  old  and  familiar  doctrine  that  infants  and  other  per- 
sons under  disability  to  contract  are  bound  nevertheless 
for  necessaries  to  the  extent  of  their  reasonable  value  to 
those  who  furnish  them  by  reason  of  the  need  or  at  the 
request  of  the  infant;  but  if  furnished  at  the  instance  or 
request  of  another,  such  as  a  parent,  friend  or  guardian, 
the  infant  is  not  bound,  unless  both  the  father  and  guard- 
ian refuse  to  support  the  child.  For  necessaries  so  furnish- 
ed by  a  guardian  he  will  be  reimbursed  out  of  the  ward's 
estate.  *  *  *  So,  where  the  contract  of  the  guardian 
was  entered  into  at  the  request  of  the  ward,  and  ratified 
by  him  after  majority,  the  guardian  will  be  allowed,  in 
his  settlement  with  the  ward,  credit  for  payments  under 
such  contract,  but  without  ratification  by  the  ward  the  loss 
will  fall  on  the  guardian."  So,  also,  in  the  case  of  Read- 
ing v.  Wilson,  38  N.  J.  Eq.  449,  the  court  in  its  opinion 
says:  "For  any  reasonable  expenditure  made  by  a  guard- 
ian out  of  his  own  means  for  the  benefit  of  his  ward,  he 
is,  of  course,  entitled  to  be  reimbursed  out  of  the  ward's 
estate;  but  this  is  the  limit  of  the  ward's  liability,  wheth- 
er measured  by  rules  of  law  or  equity."  Under  the  head 
of  "Guardian  and  Ward,"  9  Am.  &  Eng.  Enc.  Law,  150, 
the  law  is  stated  :  "Where  the  act  of  the  guardian  is  not 
fraudulent,  but  is  unauthorized,  the  ward  at  his  majority 
may  elect  either  to  ratify  or  reject  it,  unless  the  court  has 
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previously  confirmed  it.  If  he  repudiates  the  transaction, 
he  must  first  resign  whatever  benefit  lie  has  received 
through  it.  And  ratification  will  be  presumed  if,  after 
becoming  of  age,  he  receives  and  retains  the  benefit  with 
knowledge  of  the  facts,  or  acquiesces  in  the  action  for  a 
longtime,  or  by  other  acts  shows  his  approval."  And  in 
the  note  on  page  151  it  is  said  :  uThe  ward  will  be  pre- 
sumed to  have  ratified  the  guardian's  purchase  of  a  horse 
and  buggy  for  him  out  of  the  principal  of  his  estate  if, 
after  majority,  he  continued  to  use  them,  and  received 
the  proceeds  of  their  sale," — citing  Caffey  v.  McMivhael, 
64  N.  0.  507. 

Now,  as  between  J.  D.  Withers  and  the  appellant,  if  he 
had  paid  F.  J.  Jones  the  notes  he  executed  for  this  horse, 
there  can  be  no  question  that  in  the  circumstances  shown 
by  the  testimony  said  Withers  would  be  entitled  to  be  re- 
imbursed out  of  the  estate  of  his  ward.  It  appears,  how- 
ever, that  F.  J.  Jones  assigned  this  bond  and  duebill  to 
Neale  Bros.,  and  the  defendant  E.  L.  Neale  paid  them  be- 
fore he  was  appointed  guardian  for  appellant,  and  was 
entitled  to  step  into  the  shoes  of  Withers  with  reference 
thereto.  This  bond  and  duebill  represented  a  debt,  for 
which,  although  Withers  was  personally  liable,  yet  the  es- 
tate of  his  ward  was  also  liable,  and  the  defendant,  E.  L. 
Neale,  by  paying  the  purchase  money  for  said  horse,  be- 
came the  owner  of  that  debt  against  the  estate  of  said 
ward,  and  she  became  liable  to  reimburse  him  the  amount 
he  had  paid  F.  J.  Jones  for  her.  In  the  case  of  Barnum 
v.  Frost's  Adm'v  17  Grat,  398  (third  point  of  syllabus),  it 
was  held  that  "bonds  executed  by  the  guardian  as  guar- 
dian, showing  on  their  face  that  they  are  given  for  the 
ward's  expenses,  and  which,  at  the  time,  he  promises  to 
pay  out  of  the  profits  of  the  ward's  estate  as  soon  as  he 
can  collect  them,  will  relieve  the  ward's  estate  from  lia- 
bility for  these  expenses."  In  that  case  the  guardian  gave 
his  bonds  for  the  payment  of  his  ward's  expenses  while 
living  with  a  relative  in  the  city  of  Norfolk  for  her  educa- 
tion and  support,  undertaking  to  pay  as  soon  as  he  could 
collect  the  funds  of  the  estate.  Rives,  J.,  in  delivering 
the  opinion  of  the  court,  says,  speaking  of  the  lady  with 
whom  the  ward  lived,  and  to  whom  the  debt  was  coming: 
"Perhaps  she  might  have  enforced  a  personal  liability  on 
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these  bonds  against  the  guardian  at  law,  where  his. addi- 
tion would  be  treated  as  a  mere  descriptio  personw,  es- 
pecially if  the  bonds  stood  alone,  without  opposing  proofs; 
but  it  is  otherwise  in  equity,  which  regards  the  substance 
rather  than  the  form,  and  explores  the  acts  of  the  parties 
to  give  effect  to  their  intentions."  And,  after  citing 
several  authorities,  he  further  says:  uIn  view  of  these 
authorities,  I  cannot  see  how  it  can  be  successfully  con- 
tended that  the  giving  of  these  notes  by  the  guardian, 
under  the  circumstances,  can  be  held  to  distinguish  the 
appellee's  claim  upon  the  infant's  estate,  if  such  claim 
is  properly  cognizable  in  equity."  In  the  case  we 
are  considering  the  defendant,  E.  L.  Neale,  paid  the  pur- 
chase money  to  F.  J.  Jones  for  this  horse,  which  With- 
ers, her  guardian,  had  agreed  to  do,  but  failed.  The 
notes  he  took  up  from  Jones  were  merely  paper  evi- 
dences of  the  debt  which  her  guardian,  Withers,  had  con- 
tracted to  pay  at  her  request,  and  the  defendant,  E.  L. 
Neale,  by  paying  these  notes,  paid  the  purchase  money  for 
the  horse,  which  she  received  and  continued  to  use  after 
she  arrived  at  the  age  of  twenty-one  years,  and  which  she 
traded  off,  and  received  the  proceeds  of  the  sale  of  the 
horse  and  colt  for  which  she  traded  it.  Her  estate  got  the 
benefit  of  the  horse,  and  the  defendant  Neale,  having  paid 
for  the  same  for  her,  is  entitled  to  be  reimbursed  out  of 
her  estate.  So  it  was  held  in  the  case  of  Kitchen  v.  Lee, 
11  Paige  107,  that  "infants  are  not  permitted  to  retain  the 
benefits  of  purchases  or  contracts  which  they  repudiate." 
It  is  claimed  by  the  appellant  that  she  ought  not  to  pay 
for  the  horse  because  the  debt  is  evidenced  by  notes,  and 
that  E.  L.  Neale,  as  guardian  should  not  be  allowed  credit 
for  the  amount  paid  on  the  purchase  money  of  the  horse, 
and  for  necessaries  for  her,  because  he  paid  for  them  out 
of  the  income  of  succeeding  years.  In  the  case,  however, 
of  Barton  v.  Bowen,  27Grat.  849  (third  point  of  syllabus), 
it  was  held  that,  "in  paying  the  ward's  expenses  for  board 
and  tuition,  the  guardian  expended  the  principal  of  her 
personal  estate.  As  a  court  of  equity  would  have  author- 
ized the  expenditure,  if  application  had  been  made  to  the 
court  for  authority  to  do  it  before  it  was  done,  a  court  of 
equity  will  approve  and  confirm  it  after  it  is  done." 
Under  our  statute   (Code,  c.  82,  s.  8),  the  principal  or  a 
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portion  thereof,  meaning  the  personal  estate  of  the  ward, 
may  be  applied  towards  the  ward's  education  or  mainten- 
ance when  allowed  by  the  circuit  court  on  petition ;  and 
the  facts  disclosed  in  this  case  would  have  supported  such 
a  petition  on  behalf  of  the  appellant. 

The  next  exception  to  the  commissioner's  report  is 
claimed  because  said  commissioner  allowed  said  guardian 
for  an  account  of  Neale  Bros.  This  firm  was  engaged  in 
selling  merchandise  at  a  store  in  the  neighborhood  of  the 
appellant,  and  the  defendant  E.  L.  Neale  was  one  of  the 
firm.  The  account  referred  to  consists  of  articles  fur- 
nished his  said  ward  from  this  store  which  account  was 
paid  by  said  E.  L.  Neale,  and  an  itemized  account  is  filed, 
which  shows  on  its  face  that  the  articles  sold  appellant  from 
said  store  were  necessaries,  and  the  proof  shows  that  they 
were  suitable  to  her  condition  in  life. 

The  next  exception  is  claimed  because  the  commissioner 
had  allowed  the  guardian  a  sum  for  looking  after  the  real 
estate  of  his  ward.  The  commissioner  in  the  case  under 
consideration  allowed  the  guardian  ten  per  cent,  for  his 
trouble  in  looking  after  and  managing  her  estate.  This 
sum  the  commissioner  thought  reasonable,  and  the  court 
below  has  approved  his  finding.  Prof.  Minor,  in  his  Insti- 
tutes (volumne  1,  p.  490),  says:  "A  commission  of  7£ 
and  even  10  per  cent,  has  been  allowed  under  peculiar  cir- 
cumstances, where  the  estate  was  troublesome  to  manage, 
and  the  amount  of  money  received  small"  (which  comports 
with  the  facts  in  this  case),  citing  Fitzgerald  v.  Jones,  1 
Munf.  156;  Me  Call  v.  Peachy"  s  Adm'r,  8  Munf.  308;  Cav- 
endish v.  Fleming,  fd.,  202. 

The  remaining  exception  to  the  commissioner's  report  is 
claimed  to  consist  in  the  fact  that  the  commissioner  has  al- 
lowed said  guardian  a  greater  price  for  hauling  than  he 
charged  in  his  settlement,  surcharged  and  falsified  in  this 
case.  It  is  true  that  the  guardian,  in  making  his  ex  parte 
settlement,  was  liberal  with  his  ward,  and  charged  her  less 
for  hauling  than  the  proof  shows  it  was  really  worth ;  but 
the  appellant  was  not  satisfied  with  that  settlement,  and, 
having  filed  her  bill  to  surcharge  and  falsify  it,  the  account 
had  to  be  stated  de  novo*  and  in  so  doing  the  commissioner 
must  rely  upon  the  evidence,  and  we  see  nothing  in  the  ev- 
idence sufficient  to  disturb  his  findings.     The  rule  in  re- 
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gard  to  recommittal  of  commissioners'  reports,  where  they 
have  been  confirmed,  has  been  laid  down  by  this  Court  in 
the  case  of  McGitire  v.  Wright,  18  W.  Va.  507  (point  4  of 
syllabus),  where  it  is  held  that,  uwhere  questions  of  fact 
are  submitted  to  a  commissioner  in  chancery,  his  finding 
upon  such  facts  should  be  sustained,  unless  the  court  is 
satisfied  from  the  evidence  before  the  commissioner  that 
such  findings  are  erroneous,  though  such  report  is  not  en- 
titled to  as  much  weight  as  the  verdict  of  a  jury."  See, 
also,  Regev  v.  (TXeal,  33  W.  Va.  159  (10  S.  E.  375). 

My  conclusion,  therefore,  is  that  the  circuit  court  com- 
mitted no  error  in  over-ruling  the  exceptions  to  the 
commissioner's  report  and  in  dismissing  the  plaintiff's  bill. 
The  decree  is  affirmed,  with  costs  and  damages. 

Affirmed. 


CHARLESTON. 


Clay  et  ux.  v.  City  of  St.  Albans. 

Submitted  January  18,  1897— Decided  April  80,  1897.        !■£- 

1 .  Pleading—  Title— Poscssi  on. 

Pleadings  must  show  title.  This  rule  is  met,  in  declarations 
in  trespass  or  case  for  injury  to  property,  real  or  personal,  by 
alleging  a  possession  as  indicated  below,  without  stating  the 
plaintiff's  estate,    (p.  540.) 

2.  Seisin — Freehold  Estate. 

The  word  "seisin"  imports  a  freehold  estate,  either  for  life 
or  in  fee.     (p.  541.) 

3.  Possession—  Trespass— Case— True  Owner. 

Actual  possession  of  land  will  sustain  trespass  or  case 
against  any  but  the  true  owner  entitled  to  possession,  or  one 
acting  under  him.     (p.  542.) 

4 .  HrsBAND  and  Wi FE—  Wife '*  Separate  Esta tc—Ma intcnance 

of  Actions. 

A  wife,  or  she  and  her  husband,  may  maintain  trespass  for 
damages  to  both  possession  and  the  inheritance,  where  there 
is  a  conveyance  of  the  land  to  a  trustee  to  permit  her  to  have 
possession  and  use  of  land,  though  she  is  vested  with  only 
equitable  title,     (p.  542.) 
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5.    Hurbaxii  and  Wive— Wife1*  Separate  Estate— Maintenance 

of  Action. 

A  married  woman  may  sue  alone,  or  she  and  her  husband 
together,  at  law  or  in  equity,  in  any  action  or  suit  concerning 
her  separate  estate,     (p.  543.) 

fl.    Municipal  Corporations— Surface   Wetter— Damages. 

If  a  city  or  town,  by  gutters,  drains,  or  otherwise,  collect 
surface  water  and  cast  it  in  a  body  on  land,  it  is  liable  in 
damages,     (p.  544.) 

7.  Municipal  Corporations— Surface  Water— Act  of  God. 
.  If  a  city  or  town  negligently  fails  to  keep  its  existing  drains 
and  gutters  open  and  clear  of  obstructions,  and  in  condition 
to  carry  off  the  water  in  them,  and  by  reason  thereof  land  is 
injured  from  their  overflow,  the  city  or  town  is  liable  in  dam- 
ages, provided  the  overflow  is  not  due  to  an  unusual  or  extra- 
ordinary storm  or  rainfall,     (p.  546.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  M.  C.  Clay  and  wife  against  the  city  of  St. 
Albans.  From  a  judgment  for  plaintiffs,  defendant  brings 
error. 

Reversed. 

Warth  &  Briggs  and  Brown,  Jackson  &  Knight,  for 
plaintiff  in  error. 

S.  C.  Burdett  and*E.  W.  Wilson,  for  defendant  in 
error. 

Brannon,  Judge : 

This  was  an  action  of  trespass  on  the  case  by  M.  C.  Clay 
and  Amanda  Clay,  his  wife,  against  the  city  of  St.  Albans, 
to  recover,  damages  for  injury  caused  by  the  flow  of  surface 
water  upon  a  lot  occupied  by  them,  resulting  in  judgment 
against  the  city,  which  sued  out  this  writ  of  error. 

The  declaration  is  attacked  on  demurrer  because  it  fails 
to  plead  the  title  of  the  plaintiffs, — not  showing  whether 
they  claim  in  fee,  or  for  life  or  years,  in  present  or  future  . 
estate.  It  is  plain  that  a  declaration  must  have  legal  cer- 
tainty in  all  material  elements.  It  must  tell  wherein  and 
how  the  plaintiff  has  been  injured;  if  in  property, 
it  must  tell  what  property  right  has  been  invaded. 
This  is  but  the  common,  basic  rule  of  the  law  of 
pleading  applicable  to  declarations  and  other  plead- 
ings, "that  the  pleadings  must  show  title," — not  ti- 
tle   in   the   common-speech    meaning   (that   is,    deeds  or 
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other  muniments  of  title),  but  their  results;  the  right 
flowing'from  them;  the  right,  estate,  or  property  interest 
wherein  the  party  has  been  harmed.  "When,  in  pleading, 
any  right  or  authority  is  set  up  in  respect  of  property,  per- 
sonal or  real,  some  title  to  that  property  must,  of  course, 
be  alleged  in  the  party,  or  in  some  other  person  from 
whom  he  derives  his  authority.  So,  if  a  party  be  charged 
with  any  liability  in  respect  to  property,  his  title  to  that 
property  must  be  alleged."  Steph.  PI.  286;  4  Minor,  Inst. 
1182.  But  how  is  the  title  to  be  pleaded?  This  is  a  prac- 
tical question,  often  of  perplexity.  Counsel  claim  that 
this  declaration  should  say  whether  the  estate  is  in  fee,  for 
life,  for  years,  in  remainder  or  reversion,  as  the  case  may 
be;  but  I  do  not  think  so,  for  it  is  well  settled  that,  where 
there  is  an  injury  to  a  present  estate  in  real  or  personal 
property,  an  allegation  of  possession  by  the  plaintiff  is  a 
sufficient  pleading  of  title;  and  it  will  do  to  allege  that 
personal  property  was  "the  goods  and  chattels  of  the  plain- 
tiff," or  that  he  was  "lawfully  possessed  of  certain  goods 
and  chattels,  that  is  to  say"  (specifying  them) ;  and  in 
case  of  realty  it  will  answer  to  say  that  the  land  was  "the 
close  of  the  plaintiff,"  or  that  "he  was  lawfully 
possessed  of  a  certain  close"  or  "a  certain  tract  of  land" 
(specifying  it).  Steph.  PI.  286;  MeDodnllv.  Lumber  Co., 
40  W.  Va.  564,  (21  S.  E.  878).  Standard  forms  show  this. 
Under  such  statement  of  title  any  kind  of  right  or  estate 
in  possession,  fee  simple,  for  life,  or  for  years,  may  be 
shown,  but  not  a  future  estate,  in  other  words,  that  mode 
of  statement  imports  an  immediate  estate  or  property. 
This  must  be  so,  because  one  in  possession  has  some  kind 
of  immediate  estate  in  present  enjoyment,  and  possession 
is  an  element  of  title,  and  prima  facie  evidence  of  good 
title  to  some  kind  of  estate,  and  possession  alone  will  sup- 
port trespass.  If  the  estate  injured  is  a  remainder  or  re- 
version, though  vested,  yet  not  vested  in  actual  possession, 
you  must  allege  such  estate  in  proper  manner.  In  some 
cases  it  is  necessary  to  set  out  the  derivation  of  title  and 
the  estate,  as  in  certain  pleas;  but  generally  not  in  declar- 
ations, and  not  in  those  for  injury  to  property.  Now,  test 
this  declaration  by  these  principles.  It  avers  that  Aman- 
da Clay  was  "seised,  and,  together  with  the  plaintiff  M. 
C.  Clay,  her  husband,  has  been  during  all   that  time,   and 
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still  is$  possessed,  of  a  lot  of  land."  Here  is  an  aver- 
ment of  possession,  and,  though  it  does  not  say  of  what 
estate  they  were  seised  and  possessed,  yet  it  imports  some 
immediate,  present  estate,  not  a  future  one,  and  is  good, 
under  the  doctrine  above  given.  Possession  alone  is  suffi- 
cient to  maintain  tresspass  or  case  against  a  wrong-doer. 
Steph.  PL  287;  Wilson  v.  Manufacturing  Co.,  40  W.  Va. 
413,  (21  S.  E.  1035). 

As  to  the  point  that  the  declaration  does  not  aver  that 
the  town  collected  surface  water  and  cast  it  on  the  lot :  It 
does  sufficiently  do  so.  It  is  clear  that  the  town  has  a 
right  to  get  rid  of  surface  water,  but  it  must  not  collect  it 
in  bodies,  and  cast  it  on  property,  changing  its  former 
flow.  This  declaration  says  that  "by  means  of  negligence 
and  improper  construction  of  ditches,  etc.,  great  bodies  of 
surface  water,  changed  in  course,  were  turned  and  cast 
upon"  the  lot. 

Counsel  next  say  that  there  is  a  variance  between  dec- 
laration and  proof.  The  declaration  goes  for  permanent 
damages  to  the  freehold,  and  alleges  a  freehold  estate  in 
the  wife,  whereas  the  evidence  shows  a  deed  to  a  trustee 
to  hold  upon  trust  to  permit  Mrs.  Clay  to  hold,  use,  and 
occupy  the  lot  for  her  own  separate  use,  free  from  claims 
or  debts  of  her  husband,  and  to  convey  it  as  she  might  by 
will  or  writing  direct,  and,  on  failure  to  do  so  direct, 
then  to  convey  to  her  heirs.  The  trustee  holds  the  legal 
title ;  the  wife,  the  full  use  and  benefit.  The  deed  aute- 
dates  the  Code  of  1868,  which  contained  our  first  separate 
estate  act ;  but  under  priciples  of  courts  of  equity  without 
the  help  of  that  statute,  it  is  her  separate  estate  under 
such  a  deed.  West  v.  West,  3  Rand.  373 ;  Lewis  v.  Adams, 
6  Leigh,  320;  Code  1868,  c.  66,  s.  1.  At  first  blush  it  would 
seem  to  be  a  variance,  but  is  it  so  for  the  purposes  of  this 
suit?  This  depends  on  the  question  whether  the  plaintiffs 
can  maintain  this  action;  for,  if  so,  there  is  no  available 
variance.  They  could  surely  recover  for  disturbance  of 
possession,  mere  possession  being  sufficient  to  support  tres- 
pass. And,  even  in  states  where  the  husband  and  wife 
cannot  join  in  an  action  for  injury  to  her  separate  estate, 
they  may,  on  their  common  possession,  recover  for  injury 
to  that  possession,  though  not  for  injury  to  the  very  prop- 
erty itself, — the   corpus  or  inheritance.     Railway   Co.  v. 
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McLauyhlin,  77  111.  275;  Railroad  Co.  v.  Grabill,  46  111. 
445;  Noyes  v.  Hemp/till,  58  N.  H.  587;  Lyon  v.  Railway 
Co.,  42  Wis.  548.  But  can  they  recover  damages  to  the 
body  of  the  estate?  It  is  contended  they  cannot  join  in  an 
action  for  injury  to  her  separate  estate.  As  he  has  no  in- 
terest in  her  separate  property,  and  the  action  must  gen- 
erally be  in  the  name  of  the  person  holding  title,  one  would 
think  it  would  be  misjoinder  for  both  to  sue.  Many  emi- 
nent authorities  so  hold,  but  many  hold  that  they  can  unite 
in  suits  on  contracts  with  her,  or  concerning  in  any  wise 
her  separate  estate.  In  this  State  they  may  sue  together, 
or  she  may  sue  alone.  McKenzie  v.  Railroad  Co.,27  W.  Va. 
306;  Fox  v.  Insurance  Co.,  81  W.  Va.  374  (6S.  E.  929).  But 
there  is  the  legal  title  in  the  trustee,  not  in  her.  She  has 
only  an  equitable  title,  and,  under  general  principles,  it  is 
a  stranger  to  a  court  of  law,  that  court  knowing  only  the 
legal  title.  Realty  conveyed  to  a  wife  under  our  statute 
gives  her  legal  title,  but  this  case  is  a  deed  of  trust  prior 
to  that  act,  and  the  wife  has  an  estate  only  in  equity. 
Chapter  66  of  the  Code  provides  that  a  trustee  holding 
land  in  trust  for  a  married  woman  may  convey  it  to  her  on 
order  of  a  court ;  showing  that  that  legislation,  in  such  a 
case  as  this,  looks  upon  the  trustee  as  holding  legal  title 
notwithstanding  that  chapter.  1  Perry  Trusts,  §  328,  says: 
"As  the  legal  title  is  in  him  [the  trustee],  he  alone  can 
sue  and  be  sued  in  a  court  of  law,  and  the  cestui  que  trust, 
the  absolute  owner  of  the  estate  in  equity,  is  regarded  in 
law  as  a  strajiger.  *  *  *  A  trustee  may  also  maintain 
an  action  for  any  trespass  upon  the  land;  but,  if  the  cestui 
que  trust  is  in  the  actual  possession,  lie  may  maintain  an 
action  for  an  injury  to  the  possession."  uSuit  must  be 
in  the  name  of  the  party  vested  with  legal  title,  though  the 
equitable  interest  be  in  another.  Suth.  Dam.  .§  180. 
Many  authorities  to  same  effect.  Hill,  Trustees,  274,  816: 
Bakersfield  v.  Baker,  40  Am.  Dec.  668;  McRaeny  v. 
Johnson,  2  Fla.  520;  note  to  Doggett  v.  Hart,  58  Am.  Dec. 
472;  Poage  v.  Bell,  8  Leigh,  604;  Taylor  v.  King,  6  Munf. 
358;  Dicey,  Parties,  833,  340.  But  in  McKenzie  v.  Rail- 
road Co.,  27  W.  Va.  806,  trespass  by  a  married  woman  was 
sustained  upon  an  equitable  title, — a  deed  to  her  from  her 
husband,  void  at  law,  vesting  her  with  an  estate  inequity 
onlv.     Judge  Snyder  said — what    is  exactly  true  in    this 
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case,  upon  the  deed  involved — that  the  wife  was  the  ab- 
solute owner  in  fee  of  the  entire  beneficial  estate;  the  hus- 
band, a  mere  trustee  holding  legal  title  without  beneficial 
interest ;  that,  if  she  had  the  legal  estate,  she  would  be  en- 
titled to  recover ;  that  she  would  be  entitled  to  the  dam- 
ages recovered ;  that  the  wife  being,  by  reason  of  posses- 
sion, entitle  to  maintain  the  action,  and,  by  reason  of  her 
equitable  ownership,  entitled  to  the  damages,  and  as  no 
other  action  could  be  brought  by  the  husband,  but  he 
would  be  barred  by  this,  she  could  recover.  This  would 
make  the  judgement  in  favor  of  the  wife  beneficiary  re* 
judicata  against  the  trustee  in  a  court  of  law.  Cer- 
tainly it  would  in  equity,  as  it  would  not  allow  a  second 
action.  Hence  we  hold  that  these  plaintiffs  may  maintain 
this  action,  and  there  is  no  variance,  upon  the  face  of  said 
former  decision.  If  this  be  open  to  technical  objection,  it 
attains  justice  on  this  point,  though  it  seems  to  go  further 
than  the  general  rule. 

I  think  there  is  no  tenable  objection  to  the  evidence  of 
McComas  giving  his  opinion  as  to  damage.  Jordan  v.  City 
of  Benwood,  42  W.  Va.  312  (26  8.  E.  266). 

Plaintiffs'  instructions:  The  omission  of  the  words 
"for  public  use"  in  No.  1,  instructing  that  property  can 
neither  be  takep  nor  damaged  without  just  compensation, 
is  very  plainly  immaterial.  There  was  no  hint  or  shadow 
of  a  taking  or  damaging  for  private  use  before  the  jury. 
How  could  a  sensible  jury  possibly  be  misled  by  it?  It 
would  apply  to  the  case  before  the  court.  Besides,  prop- 
erty cannot  be  taken  either  for  private  or  public  use  with- 
out compensation.  Instruction  2  tells  the  jury  that  "if 
the  injury  was  caused  by  the  natural  flow  of  the  water 
being  changed  and  cast  upon  plaintiff's  property  by  the 
cuttings,  or  extending  drains  or  ditches,  or  by  filling  in 
the  street,  or  by  any  or  all  such  causes  combined,  the  de- 
fendant is  liable."  This  instruction  is  ambiguous.  For 
what  is  a  mere  change  of  the  flow  of  surface  water  inci- 
dent to  the  proper  work  of  improvement,  even  though  it 
do  injury  to  a  land  owner,  if  it  still  spreads  out  as  surface 
water  naturally  does,  a  municipal  corporation  is  not  liable 
in  damages;  but  it  cannot  collect  it  in  a  body,  and  as  such 
cast  it  upon  land,  so  as  to  furrow  it  out  and  create  or  en- 
large drain  courses   through   it.     You  cannot  make  such 
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corporation  liable  unless  your  case  comes  up  to  that  test  or 
standard  as  shown  in  Jordan  v.  City  of  Boxwood,  42  W. 
Va.  312  (26  8.  E.  266) ;  Yeager  v.  7'own  of  Fairmont,  43 
W.  Va.  259  (27  8.  E.  234).  Any  other  principle  would 
tie  the  hands  of  a  city.  Now,  this  instruction  says  that 
"if  the  injury  be  caused  by  the  natural  flow  being  changed 
and  cast  upon  the  property."  How  cast, — in  a  body,  or 
spreadingly?  It  does  not  say.  In  the  one  case  the 
city  would  be  liable;  in  the  other,  not  liable.  Does  it 
mean  that  the  flow  of  water  in  drains  or  ditches,  and 
therefore  already  in  a  body,  was  diverted,  and  thus  thrown 
on  the  land?  The  city  had  a  right  to  till  a  street,  and,  if 
that  fill  had  any  effect  to  divert  surface  water  so  it  was 
still  scattered,  no  liability  therefrom  arose.  Just  what  the- 
ory this  instruction  presents  is  uncertain.  Does  it  present 
a  differennt  one  from  that  of  No.  3  below?  Does  it  set 
up  a  less  standard  of  liability?  If  so,  it  is  wrong.  Does 
it  present  the  same?  Not  likely,  because  it  is  in  different 
language.  And,  if  the  same,  then  it  is  unnecessary.  It 
must  have  been  intended  to  present  a  different  theory. 
Just  what,  is  indefinite.  An  indefinite  instruction  must 
not  be  given.  How  was  the  jury  to  reconcile  it  with  No. 
3?  No.  3 :  "When  a  city,  in  grading  its  streets,  by  cutting 
ditches  and  drains  collects  surface  water,  and  casts  it  in  a 
body  upon  the  lot  or  ground  of  the  proprietor  below,  un- 
less it  so  casts  it  into  a  natural  watercourse,  the  proprietor 
sustains  a  legal  injury,  and  may  recover  therefor."  This 
is,  on  its  face,  proper.  But  No.  2  ignores  the  requirement 
that  the  water  be  cast  in  a  body,  and  states  a  less  exacting 
standard  of  liability,  indicating  that  mere  surface  water, 
in  a  sx>reading,  scattered  condition,  will  make  the  town 
liable.  No.  4:  "The  court  instructs  the  jury  that  it  is  the 
duty  of  a  city,  in  making  improvements  upon  its  streets, 
to  use  such  skill  that  improvements  so  made  shall  not 
change  the  course  of  the  surface  water  in  such  manner  as 
to  materially  injure  the  property  adjoining."  This  may 
be  good  as  to  negligent  doing  of  work,  though  the  work,  if 
not  negligent,  do  incidentally  injure  a  lot  by  change  of  the 
course  of  what  is  surface  water,  yet  if  it  still  spread  over 
the  surface,  or  percolate  through  the  soil,  and  it  is  not  by 
the  change  made  to  run  in  destructive  currents,  plowing 
drains  or  courses  through  the  soil  and  washing  it  away, 
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the  city  or  private  landowner  is  not  liable.  This  instruc- 
tion disregards  that  distinction,  and  asserts  that  if  there 
be  a  change,  and  it  do  injury,  that  is  enough  to  fix  liability. 
That  is  not  enough  to  fix  liability.  If  the  work  of  the  cor- 
poration does  change  the  former  state  of  things  as  to  sur- 
face water  so  that  thereafter  it  flows  in  a  body  or  destruc- 
tive current  over  the  land,  the  city  is  liable ;  otherwise  not. 
No.  5  is  good  :  "The  court  instructs  the  jury  that,  in  dis- 
posing of  surface  water,  a  municipal  corporation  has  no 
right,  by  any  means  whatever,  to  collect  and  cast  the  same 
upon  the  property  of  an  individual." 

As  to  the  evidence,  as  the  case  may  be  retried  it  is  im- 
proper for  us  to  pass  on  its  effect;  but,  in  viewr  of  certain 
evidence  bearing  on  the  condition  of  the  drains,  I  will  ad- 
vert to  the  law  seeming  to  be  pertinent.  Our  Code  gives 
municipal  corporations  power  to  construct  drains  and  gut- 
ters. They  may  or  may  not,  as  they  choose,  exercise  this 
power  in  any  street,  as  the  right  to  elect  to  do  so  or  not  to 
do  so  is  a  matter  of  discretion,  quasi  judicial;  but  when 
once  the  corporation  decides  to  do  so,  and  constructs  sewers 
or  drains  and  gutters,  the  duty  has  become  merely  minis- 
terial, and  the  town  bound  to  keep  them  in  fairly  good 
condition  to  carry  off  the  water  ordinarily  and  naturally 
coming  into  the  gutter  or  sewer  in  the  section  where  the 
the  town  is,  so  as  not  to  overflow  lot  owners.  The  town  is 
not  bound  for  great  and  unusual  floods.  If  there  comes  a 
cloudburst  or  great  rainfall,  out  of  the  ordinary  experi- 
ence, and  it  is  too  great  for  the  capacity  of  the  drain  or 
gutter,  or  if  it  bring  down  rock,  drift,  sand,  or  other  de- 
bris, choking  up  the  drain,  and  overflowing,  the  town  is 
not  liable.  It  is  the  unexpected, — out  of  the  ordinary 
course  of  nature.  But  if  the  city  allows  those  obstructions 
to  remain, — if  it  allows  its  drains  or  gutters  to  clog  up, — 
and  damage  ensue,  it  is  liable.  That  is  no  more  than  the 
application  of  the  rule  above  stated,  that  the  corporation 
must  not  in  any  manner  collect  or  gather  surface  water 
in  a  body,  by  ditches  or  drains  or  gutters,  and  cast  it  on  a 
lot  owner.  If  it  makes  a  drain  or  gutter,  it  necessarily 
collects  water  before  then  spreading,  and  it  must  carry  it 
off.  Thfct  is  only  negligence.  Elliott,  Roads  <fc  S.  868; 
Jones,  Neg.  Mun.  Corp.  §  144;  1  Beach,  Pub.  Corp.  §§ 
764,  767;  II  itch  ins  v.  Mayor,  etc.,  68  Md.  100;   Gilluly   v. 
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City  of  Madison,  63  Wis.  518,  (24  N.  W.  137);  Wei*  v. 
City,  75  Ind.  241 ;  2  Dill.  Mun.  Corp.  §  1051,  cl.  4;  Nims 
v.  Mayor,  etc.,  59  N.  Y.  500;  Richmond  v.  X0>f<7,  17  Grat. 
375,  point  3.  Our  conclusion  is  to  reverse  the  judgment 
and  grant  a  new  trial. 

Reversed. 


CHARLESTON. 

Tennant  v.  Tennant  et  al. 
Submitted  February  1,  1897— Decided  April  30,  1897. 

Express  trust — Will — Evidence — Sufficiency  of  Evidence. 

Testator,  at  the  instance  of  his  sons  M.  and  A.,  made  a  will 
devising  M.\s  share  to  A.  "because  my  son  A.  has  advanced  to 
my  said  son  M.  the  value  of  all  the  interest  in  my  estate  which 
my  son  M.  could  have  but  for  the  will,  which  is  made  in  fact 
to  enable  my  son  M.  to  obtain  said  advance  from  his  brother, 
A."  In  a  suit  by  M.  against  A.  to  establish  a  trust  in  the 
former's  favor,  plaintiff  testified  that  his  interest  was  devised 
to  defendant  on  the  lattcr's  promise  to  make  him  equal  with 
the  other  children,  and  that  said  promise  was  not  kept; 
while  defendant  swore  that  he  purchased  his  brother's  share 
outright,  and  paid  him  one  thousand  dollars  therefor.  There 
was  evidence  that  before  the  will  was  made  defendant  ad- 
vanced money  to  plaintiff  to  enable  him  to  remove  to  another 
state,  and  paid  some  of  his  debts;  that  plaintiff  returned  to 
the  State  eighteen  months  prior  to  his  father's  death,  and 
settled  on  a  part  of  the  land,  and  when  his  father  died 
allowed  his  share  to  be  partitioned  to  his  brother,  fre- 
quently declaring  that  it  belonged  to  him,  and  for  nine 
years  after  probate  of  the  will  remained  on  the  land 
under  sufferance  of  defendant,  bringing  suit  only  when  the 
latter  demanded  possession.  There  was  evidence  of  declara- 
tions made  by  defendant  after  testator's  decease  that  he  held 
the  land  for  plaintiff,  and  that  he  afterwards  agreed  to  con- 
vey it  to  him  for  one  thousand  five  hundred  dollars.  Held, 
that  a  decree  refusing  to  declare  a  trust  should  not  be  re- 
versed.   By  a  divided  court. 

Appeal  from  Circuit  Court,  Monongalia  County. 

Bill  bv  Milton  Tennant  against  Asa  Tennant  and  others 
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to  declare  a  trust.     From  a   decree   dismissing  the   bill, 
plaintiff  appeals. 

Affirmed  by  a  divided  court. 

R.  L.  Berkshire  and    Geo.  C.  Sturgiss,   for  appellant. 

Chas.  Powell  and  U.  N.  Arkett,  Jr.,  for  appellees. 

Dent,  Judge  : 

Milton  Tennant  appeals  from  a  decree  of  the  Circuit 
Court  of  Monongalia  County  rendered  in  a  chancery  suit 
wherein  he  was  plaintiff  and  Asa  Tennant,  his  brother, 
was  defendant,  and  assigns  as  error  the  dismissal  of  his 
bill  without  granting  the  relief  prayed.  The  following  is 
a  statement  of  the  case  :  On  the  1st  day  of  March,  1880, 
at  the  instance  of  his  two  sons,  Milton  and  Asa,  Jacob 
Tennant  made  his  will,  which  is  as  follows:  "I,  Jacob 
Tennant,  of  Monongalia  County,  West  Virginia,  being  of 
sound  and  disposing  mind  and  memory,  do  make,  publish, 
and  declare  this  my  last  will  and  testament  in  manner  fol- 
lowing; that  is  to  say  :  That  after  my  death,  and  the  pay- 
ment of  all  my  just  debts  and  funeral  expenses,  my  estate, 
real  and  personal,  of  every  kind,  wherever  and  however 
situate,  shall  be  divided,  into  such  number  of  equal  parts 
as  shall  be  equal  to  all  my  children  who  or  whose  descend- 
ant or  descendents  shall  be  living  at  the  time  of  my  death, 
always  including  in  such  enumeration  my  sons,  Asa  and 
Milton,  whether  they,  or  either  of  them,  or  any  descend; 
ant  of  either,  be  living  at  the  time  of  my  death  or  not; 
and  that  two  of  such  equal  aliquot  parts  be  given  to  my 
son  Asa,  or,  in  case  he  shall  have  died,  to  his  heirs  at  law. 
Second:  That  one  of  such  equal  or  aliquot  parts  of  my 
estate  be  given  to  each  of  my  other  children  (or  to  their 
descendants  in  case  any  of  them  shall  have  died  before  me 
leaving  descendants),  always  excepting  and  excluding  my 
son  Milton  and  his  descendants ;  the  true  intent  and  mean- 
ing of  this,  my  will,  being  that  my  son  Asa  shall  represent 
both  himself  and  my  son  Milton  in  the  distribution  of  my 
estate,  both  real  and  personal;  and  that  subject  to  this 
provision  and  intention  my  estate  shall  pass  to  my  children 
and  their  descendants  just  as  the  same  would  pass  at  law; 
and  the  reason  of  this  is  not  that  1  discriminate  against  my 
son  Milton,  nor  favor  my  son  Asa,  but  because  my  said  son 
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Asa  has  advanced  to  my  said  son  Milton  the  value  of  all 
the  interest  in  my  estate  which  my  son  Milton  could  have 
but  for  this  will,  which  is  made  in  fact  to  enable  my  said 
son  Milton  to  obtain  said  advance  from  his  brother,  Asa, 
and  with  the  understanding  had  in  my  family  that  this 
will  is  necessary  and  proper  to  secure  an  equal  division 
amongst  my  children,  and  that  the  same  shall  never  be  re- 
voked.    Witness  my  signature  and  seal  this  first  day   of 

'his 

March,  1880.  Jacob  X  Tennant.   [Seal.]  Witnesses:  Henry 

murk 

P.  Wilson.  [Seal.]  Ira  Bailey.  [Seal.]"  Milton  Tennant 
insists  that  he  was  about  to  move  permanently  to  Texas, 
and  it  was  agreed  between  himself  and  Asa  that  the  latter 
was  to  have  his  share  in  his  father's  estate,  and  pay  him 
therefor  its  value  in  money;  that  he  did  go  to  Texas,  and, 
after  staying  about  three  years,  returned,  and  settled  down 
on  his  father's  land,  he  still  being  in  life;  that  his  father 
died  in  July,  1884,  and  the  will  was  probated,  and  shortly 
afterward  the  land  was  divided,  and  two  shares  were  al- 
lotted to  Asa  in  accordance  with  the  provisions  of  the  will, 
but  that  plaintiff  was  permitted  to  take  possession  of  one 
of  the  shares,  containing  about  ninety-one  acres,  as  his 
own,  and  held  the  same  until  the  institution  of  this  suit, 
repaying  Asa  with  grain,  etc,  any  taxes  paid  by  him ;  that 
Asa  had  never  paid  him  his  share  in  the  estate,  or  any 
part  thereof,  but  had  conceived  the  intention  of  holding 
the  appellant's  share  by  virtue  of  the  will  without  recom- 
pensing him  therefor  in  accordance  with  the  agreement 
made  with  his  father  to  make  appellant  equal  with  the  other 
children,  and  had  brought  suit  to  dispossess  him.  Asa,  on 
the  other  hand,  claims  that  the  appellant  agreed  to  take 
one  thousand  dollars  for  his  share,  without  regard  to  the 
question  of  equality,  and  that  he  had  fully  paid  the  same, 
or  secured  it  to  be  paid  at  the  time;  that  when  the  land 
was  partitioned  he  rented  one  share  thereof  to  the  appellant, 
who  accounted  to  him  for  the  rent,  and  that  he  has  always 
paid  the  taxes  thereon;  that  at  the  instance  of  appellant 
be  offered  to  let  him  have  the  land  lor  one  thousand  five 
hundred  dollars,  which  sum  he  claimed  it  would  take  to 
make  him  whole,  and  appellant  agreed  thereto,  but,  fail- 
ing to  make  such  payment,  he  brought  suit  for  possession. 
Appellant  says  the  agreement  was  that  the   price   he  was 
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to  pay  to  retain  the  land  was  one  thousand  five  hundred 
dollars,  less  the  price  of  eleven  and  one-fourth  acres, 
sold  to  Peter  Youst,  and  damages  received  for  a  county 
road  and  rental  for  oil  lease  and  pipe-line  were  to  be  de- 
ducted, which  Asa  denies.  What  the  contract  or  agree- 
ment was  between  the  parties  at  the  time  the  will  was 
executed  is  not  all  satisfactorily  established,  there  being 
no  memorandum  or  statement  thereof  in  writing,  other 
than  what  the  will  contains.  Asa  alleges  that  he  was  to 
pay  one  thousand  dollars  to  appellant,  but  he  entirely 
fails  to  establish  such  to  have  been  the  contract.  There  is 
no  evidence  but  his  own  in  relation  thereto,  which  is  con- 
tradicted by  the  appellant,  who  is  supported  by  the  lan- 
guage of  the  will.  The  evidence,  as  it  appears  in  the 
record,  decidedly  preponderates  against  the  full  payment 
by  him  of  the  one  thousand  dollars,  and  yet  appellant  ad- 
mits as  a  matter  of  compromise  he  agreed  to  repay  him  one 
thousand  five  hundred  dollars,  less  certain  deductions 
heretofore  mentioned.  The  terms  of  the  will  is  the  only 
written  evidence  as  to  the  contract  between  the  parties, 
and  they  are  in  these  words:  uAnd  the  reason  of  this  is 
not  that  I  discriminate  against  my  son  Milton,  nor  in  favor 
of  my  son  Asa,  but  because  my  said  son  Asa  has  advanced 
to  my  said  son  Milton  the  value  of  all  the  interest  in  my 
estate  which  my  son  Milton  could  have  but  for  this  will, 
which  is  made  in  fact  to  enable  my  son  Milton  to  obtain 
said  advance  from  his  brother,  Asa,  and  with  the  under- 
standing had  in  my  family  that  this  will  is  necessary  and 
proper  to  secure  an  equal  division  amongst  my  children, 
and  that  the  same  shall  never  be  revoked."  The  consider- 
ation for  the  will  is  the  value  of  all  the  interest  of  the  ap- 
pellant in  the  estate  of  the  testator,  no  part  of  which  is 
pretended  to  have  been  paid  at  the  time  of  the  execution 
of  the  will,  and  it  therefore  furnishes  no  evidence  of  pay- 
ment. 

It  is  a  well-established  principle  of  equity  jurisprudence 
that  where  a  person  obtains  a  devise  or  bequest  in  his  own 
name  on  promise  to  hold  it  for  the  benefit  of  another,  the 
nominal  devisee  will  be  held  to  be  a  trustee,  and  the  be- 
quest a  trust  for  the  benefit  of  such  other.  As  is  said  in 
the  case  of  Church  v.  Ruland,  64  Pa.  St.  442:  "This  doc- 
trine fastens  upon  the  conscience  of  the  party  having  thus 
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procured  a  will,  and  then  fraudulently  refusing  or  ne- 
glecting to  fulfill  the  promise  on  the  faith  of  which  it  was 
executed,  a  trust  or  confidence  which  a  court  of  equity  wrill 
enforce  by  compelling  a  conveyance  when  the  proper  time 
for  it  has  arrived."  Also:  "The  trust  insisted  on  here, 
however,  owes  its  validity  not  to  the  will  or  the  declara- 
tion of  the  testator,  but  to  the  fraud  of  the  devisee.  It 
belongs  to  a  class  in  which  the  trust  arises  eor  malefic  io,  and 
in  which  equity  turns  the  fraudulent  procurer  of  the  legal 
title  into  a  trustee  to  get  at  him."  The  fraud  consists  in 
the  breach  of  duty  and  obligation  on  the  part  of  the  nom- 
inal devisee.  Story,  Eq.  Jur.  §  781 :  "In  the  case  of  Old- 
ham v.  Litchford,  2  Vern.  506,  it  being  proved  that  the 
devisee  of  certain  real  estate  had  promised  the  testator 
that  he  wrould  pay  an  annuity, which  otherwise  the  testator 
would  have  charged  on  the  real  estate  devised,  it  was  de- 
creed that  the  annuity  should  be  charged  on  the  land." 
In  this  case  the  appellee  obtained  a  devise  of  property 
which  wrould  otherwise  have  been  devised  to  the  appellant 
on  the  promise  of  payment  to  the  appellant  of  the  value 
of  the  interest/devised.  His  after-refusal  to  do  so  justifies 
a  court  of  equity  in  charging  upon  the  property  devised  in 
favor  of  the  appellant  the  value  thereof,  or  in  holding  the 
appellee  as  a  trustee  for  his  benefit,  giving  him  the  choice 
to  pay  the  value  or  surrender  the  property.  Williams  v. 
Vreeland,  29  N.  J.  Eq.  417;  also  32  N.  J.  Eq.  135,  note. 
Nor  does  the  fact  that  the  wrill  may  have  been  made  in 
such  manner  to  secure  the  value  of  the  appellant's  inter- 
est to  himself  and  prevent  his  creditors  from  seizing  the 
same  render  the  same  fraudulent,  as  the  testator  had  the 
right,  without  being  guilty  of  fraud,  to  secure  the  appel- 
lant's inheritable  interest  in  such  way  as  to  prevent  it 
being  taken  by  his  creditors.  In  Jones  v.  MeKee,  8  Pa.  St. 
496,  (6  Pa.  St.  425), — a  case  in  which  a  son,  being  financially 
embarrassed,  persuaded  his  mother  to  give  all  her  lands 
by  codicil  to  her  will  to  his  sister,  who  would  hold  one- 
half  of  such  devise  in  trust  for  him,  to  which  the  sister 
being  present  assented, — held,  that  the  sister  was  a  trustee 
for  her  brother  as  to  one-half  the  lands,  and  that  subse- 
quent parol  admissions  of  the  sister  were  admissible  to  es- 
tablish the  trust.  So,  in  this  case,  the  admissions  of  the 
appellee,  and  his  willingness  to  deed  the  land  to  the  appel- 
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lant  on  being  made  whole,  is  competent  testimony  to  es- 
tablish the  provision  of  the  will  as  creating  a  trust  in  him 
for  the  benefit  of  his  brother.  Nor  is  the  parol  agreement 
entered  into  by  them  in  violation  of  the  statute  of  frauds, 
for  it  amounts  on  the  part  of  the  appellees  to  nothing 
more  than  an  agreement  to  execute  his  trust,  which  he 
was  equitably  bound  to  do.  Where  one  agrees  verbally  to 
do  that  which  he  is  already  under  legal  obligation  to  per- 
form, such  agreement  is  not  rendered  invalid  by  the  stat- 
ute of  frauds.  The  parties  thereto  seem  to  have  misun- 
derstood each  other  as  to  the  terms  of  the  agreement,  and 
therefore,  their  minds  never  having  met,  it  was  not  a  bind- 
ing contract,  but  operates  as  a  mere  evidential  admission 
of  the  trust. 

From  the  language  of  the  will  it  is  plain  that  the  testator 
was  induced  by  the  devisee  to  make  it  on  assurance  that 
he  would  satisfy  the  appellant  in  such  way  as  to  secure 
him  an  equal  share  with  the  other  heirs.  He  now  claims 
he  purchased  the  interest  outright  for  one  thousand  dol- 
lars, and,  if  he  could  have  proven  such  to  have  been  the 
arrangement  agreed  to  by  the  testator  and  accepted  by  the 
appellant,  and  that  such  consideration  was  fully  paid,  he 
would  be  entitled  to  prevail.  But,  as  heretofore  shown, 
this  he  utterly  failed  to  do.  Having  failed  to  show  a  full 
compliance  on  his  part  with  the  conditions  on  which  he  re- 
ceived the  devise,  the  court  should  have  held  him  protanto 
a  trustee  as  to  such  devise,  and  holding  the  same  for  the 
benefit  of  the  appellant;  that  is,  until  the  appellant  was 
made  equal  in  all  respects  with  the  other  heirs  or  devisees, 
as  the  plain  object  of  the  testator  was  to  secure  such 
equality.  For  this  reason  I  am  of  the  opinion  the  decree 
complained  of  should  be  reversed,  and  this  cause  remanded 
to  the  circuit  court,  with  direction  to  ascertain,  by  refer- 
ence to  a  commissioner  or  otherwise,  what  sum  will  be  re- 
quired to  make  the  appellant  equal  in  all  respects  with 
the  other  devisees  of  Jacob  Tennant,  deceased,  and  charge 
the  same  on  the  land  in  controversy,  or,  in  case  the  said 
appellee  so  elects,  ascertain  the  amount  necessary  to  make 
him  whole  as  to  such  sums  paid  by  him  under  his  agree- 
ment with  his  father,  and  require  him  to  execute  a  deed 
to  the  appellant  for  said  land  on  repayment  of  the  said 
amount  necessary  to  make  him  whole.     In  which  AIcWhor- 
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ter,  Judge,  concurs;  but  English,  President,  and  Brannon, 
Judge,  being  of  the  opinion  the  decree  should  be  affirmed, 
it  so  stands. 

Brannon,  Judge: 

I  cannot  consent  to  reverse  the  circuit  court  in  this  case. 
The  first  question  presented  is,  what  kind  of  a  trust  exists 
in  favor  of  the  plaintiff',  if  any?  As  Asa  Tennant  is  not 
shown  to  have  been  guilty  of  fraud  in  the  procuring  of  the 
devise  in  his  favor, — I  mean  that  act  itself, — it  occurred  to 
me  that  on  the  basis  of  fraud  there  could  be  no  trust.  I 
know  it  is  laid  down  that  one  who  procures  property  by 
fraud  is  a  trustee  for  the  injured  party.  Coleman  v.  Coeke^ 
6  Rand.  (Va.)  618.  I  thought  that  on  the  basis  of  mere 
fraud  a  trust  could  not  be  erected,  unless  the  devise  itself  was 
procured  by  fraud,  and  that  the  mere  breaking  of  a  promise 
to  make  the  party  equal  with  money  would  not  erect  such  a 
fraud,  but  be  ground  of  action  at  law.  I  find  much  author- 
ity to  sustain  this  position.  In  Hoge  v.  Hoge,  1  Watts,  168, 
Gibson,  C.  J.,  reviewed  this  question,  and  it  was  held  that  a 
devise  would  be  a  trust  when 'followed  by  evidence  that  it 
was  obtained  by  the  fraud  of  the  devisee,  and  he  said  that 
a  mere  refusal  to  perform  the  trust  is  undoubtedly  not 
enough,  and  it  was  necessary  that  there  should  be  in  the 
party  an  agency,  active  or  passive,  in  procuring  the  de- 
vise; and  he  cited  Whittan  v.  RuxseU,  1  Atk.  448,  in 
which  it  was  thought  by  high  authority  that  even  a  promise 
to  the  testator  to  perform  the  trust  was  licit  such  an 
agency,  because  the  fraud,  if  any,  there  consisted  not  in 
the  procurement  of  the  will,  but  in  the  subsequent  neglect 
to  perform  the  trust,  and  that  every  breach  of  promise  is 
not  a  fraud.  And  2  Minor,  Inst.  226,  seems  to  deem  it  es- 
sential that  there  must  be  fraud  in  obtaining  the  con- 
veyance to  make  the  party  a  trustee.  2  Pom.  Eq.  Jur.  § 
1054,  says:  "Whenever  a  person  procures  a  devise  or  be- 
quest to  be  made  directly  to  himself  (and  thereby  prevent- 
ing, perhaps,  an  intended  testamentary  gift  to  another) 
through  false  and  fraudulent  representations,  assurances, 
or  promises  that  he  will  carry  out  the  original  and  true 
purpose  of  the  testator,  and  will  apply  the  devise  or  be- 
quest to  the  benefit  of  the  third  person  who  is  the  real  ob- 
ject, and  who  would  otherwise  have  been   the  actual  re- 


Digitized  by  CjOOQ IC 


554  Tennant  v.  Tennant  et  a!. 

cipient,  of  the  testator's  bounty,  and  after  the  testator's 
death  lie  refuses  to  comply  with  his  former  assurances  or 
promises,  but  claims  to  hold  the  property  in  his  own  right, 
and  forhisoton  exclusive  benefit, — in  such  case  equity  will 
enforce  the  obligation  by  impressing  a  trust  upon  the 
property  in  favor  of  the  one  who  has  been  defrauded  of  the 
testator's  intended  gift,  and  by  treating  the  actual  dev- 
isee or  legatee  as  a  trustee  holding  the  mere  legal  title, 
and  by  compelling  him  to  carry  the  trust  into  effect 
through  a  conveyance  to  the  one  who  is  beneficially  inter- 
ested. It  is  not  necessary  that  the  representations,  assur- 
ances, or  promises  of  the  actual  devisee  or  legatee  should 
be  in  writing;  they  may  be  entirely  verbal.  There  are  a 
few  cases  wThich  seem  to  hold  that  a  trust  will  arise  under 
these  circumstances  from  a  mere  verbal  promise  of  the  dev- 
isee or  legatee  to  hold  the  property  for  the  benefit  of  an- 
other person.  This  position,  however,  is  clearly  opposed 
to  settled  principle.  The  only  ground  upon  which  such  a 
trust  can  be  rested,  and  is  rested  by.  the  overwhelming 
weight  of  authority,  is  actual  intentional  fraud."  It  will 
be  found  laid  down  upon  authority  in  Towles  v.  Burton^ 
24  Am.  Dec.  409,  and  the  appended  note  thereto,  discuss- 
ing this  subject,  that  wiiere  one  is  induced  to  refrain  from 
making  or  altering  his  will  so  as  to  give  a  bequest  or  make 
other  provision  for  a  person  for  whom  he  wishes  to  provide, 
by  the  promise  of  the  heir  or  devisee  or  legatee  under  the 
will,  to  make  such  provision  himself,  and  the  promise  is 
not  performed,  equity  will  charge  the  promisor  as  a  trus- 
tee on  parol  proof  of  the  promise,  in  favor  of  the  person  for 
whose  benefit  it  was  made.  In  Langtry  v.  Langtry,  2  Am. 
Rep.  310,  the  Illinois  court  held  that,  if  one  voluntarily 
conveys  land  to  another,  the  latter  having  taken  no  mea- 
sure to  procure  the  conveyance,  but  accepting  it,  and  ver- 
bally promising  to  hold  the  property  in  trust  for  C,  the 
case  falls  within  the  statute  of  frauds  requiring  a  trust  to 
be  expressed  in  writing,  and  a  court  of  equity  will  not  en- 
force the  promise.  But  it  was  said  that  if  the  grantor  was 
intending  to  convey  the  land  directly  to  C,  and  B.  inter- 
posed, and  advised  A.  not  to  convey  it  to  (\,  but  to  convey 
it  to  him,  promising,  if  A.  would  do  so,  he  would  hold  the 
land  in  trust,  chancery  would  lend  its  aid  to  enforce  the 
trust  upon  the  ground  that  B.  obtained  the  title  by  fraud- 


Digitized  by  VjOOQ  IC 


Tknxant  v.  Tknnant  et  ah  55o 

ulent  imposition  upon  A.  The  distinction,  said  the  court, 
may  seem  nice,  but  it  is  well  established.  In  the  one  case 
B.  had  no  agency  in  procuring  the  conveyance ;  in  the  other 
he  has  had  an  active  and  fraudulent  agency.  In  the  one 
case  he  has  done  nothing  to  prevent  a  conveyance  to  the 
intended  beneficiary;  in  the  other  he  has,  by  false  prom- 
ises, diverted  to  himself  a  conveyance  about  to  be  made  to 
another. 

Pomeroy,  in  note  to  section  1054,  states  that  the  ma- 
jority of  the  recent  decisions  do  not  insist  on  actual 
fraudulent  intention  on  the  part  of  the  devisee  or  legatee 
as  necessary  to  the  creation  of  a  trust  of  this  kind.  In 
Bedlllian  v.  Sea  ton  ,H  Wall.  Jr.  279,  (Fed.  Cas.  No.  1,218,) 
it  was  held  that  not  only  will  no  trust  arise  from  a  mere 
verbal  promise  to  the  testator,  however  solemn,  but  none 
will  arise  from  a  fraudulent  promise ;  only  a  contract  which 
equity  will  enforce.  So  it  seems  that  there  is  a  great  con- 
flict on  the  question  whether  there  must  be  actual  inten- 
tion of  fraud  in  the  procurement  of  a  devise  to  create  a 
trust.  Now,  where  the  statute  of  frauds  requires  a  decla- 
ration of  trust  to  be  in  writing,  I  would  think  that  it  would 
require  actual  fraud  in  the  procurement  of  the  act  to  erect 
a  trust.  A  promise  to  do  certain  things  would  clearly  cre- 
ate a  ground  of  action  at  law  for  its  breach,  but,  where  the 
statute  requires  a  trust  to  be  declared  in  writing,  a  mere 
oral  promise  would  not  do  so.  You  would  have  to  take  it 
out  of  the  statute  of  frauds  on  the  ground  of  fraud  in  the 
very  procurement  of  the  deed  or  devise.  But  wrhen  I 
come  to  think,  as  our  statute  of  frauds  does  not  require  a 
writing  to  create  or  prove  a  trust  in  real  or  personal  es- 
tate, the  trust  here  alleged  to  exist  is  simply  and  only  an 
express  or  direct  trust,  not  a  constructive  trust.  If  Asa 
Tennant  did  promise  to  accept  that  devise,  and  hold  the 
land  in  trust  for  Milton,  or  to  give  him  such  part  as  would 
make  him  equal  in  land,  or  to  make  him  equal  in  money, 
it  would  doubtless  be  an  express  trust,  for  an  express  trust 
means  a  trust  created  by  words,  either  expressly  or  impli- 
edly evincing  an  intention  to  create  a  trust.  27  Am.  & 
Eng.  Enc.  Law,  3;  Hill,  Trustees,  55;  1  Perry,  Trusts,  g  78. 
There  is  no  earthly  need,  to  sustain  the  trust  here  alleged, 
to  place  it  on  the  ground  of  a  trust  ex  malejicio, — that  is, 
on  the  ground  of  fraud  in  the  procurement  of  the  devise, 
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— for,  if  Asa  promised  to  take  that  land  for  the  purposes 
stated,  he  is  under  an  express  trust  beyond  all  question, 
though  without  writing.  Currenve  v.  Ward,  43  W.  Va. 
367  (27  S.  E.  329) ;  Nease  v.   Capehart,  8  W.  Va.  95. 

But  is  there  a  trust?  Here  it  is  settled  that  to  establish 
an  express  trust  the  evidence  must  be  clear  and  decisive. 
Loose  and  indefinite  expressions  will  not  do.  Hill,  Trus- 
tees, 59;  Phelps  v.  Seely,  22  Grat.  578.  To  fix  upon  a  man 
who  has  been  given  title  to  land  absolute  on  the  face  of 
deed  or  will  a  trust,  and  thus  take  away  from  him  his 
property,  or  right  conferred,  you  must  fix  the  trust  upon 
him  by  unquestionable  and  full  proof;  and,  if  you  place 
the  trust  upon  the  ground  of  fraud,  the  law  is,  as  stated 
in  Underh.  Trusts,  187  :  "That  being  a  jurisdiction  founded 
on  personal  fraud,  it  is  incumbent  on  a  court  to  see  that  a 
fraud  or  malus  animus  [evil  mind]  is  proved  by  the  clear- 
est and  most  indisputable  evidence.  It  is  impossible  to 
supply  presumption  in  the  place,  of  proof."  I  do  not 
think  an  express  trust  is  clearly  proven.  Asa  Tennant 
says  that  before  his  father  made  his  will,  by  agreement 
between  him  and  Milton,  Milton,  who  wanted  to  move  to 
Texas  with  his  family,  sold  him  his  interest,  he  soliciting 
the  transaction,  at  one  thousand  dollars,  which  he  paid 
him.  Milton  says  he  did  not  sell  him  his  interest,  but  that 
his  interest  was  to  be  devised  to  Asa  under  the  promise 
that  he  was  to  make  him  equal  with  the  other  children, 
either  in  land  or  money,  as  he  might  choose.  Which  is 
the  true  version?  I  think  it  clear  that  the  will  does  not 
create  a  trust,  or  furnish  evidence  of  it,  for  it  declares  as 
the  reason  for  giving  Asa  two  shares  that  Asa  had  advanced 
to  Milton  "the  value  of  all  the  interest  in  my  estate  which 
my  son  Milton  could  have  but  for  this  will,  which  is  made 
in  fact  to  enable  my  son  Milton  to  obtain  said  advance 
from  his  brother,  Asa,  and  with  the  understanding  had  in 
my  family  that  this  will  is  necessary  and  proper  to  secure  an 
even  division  among  my  children,  and  that  the  same  shall 
never  be  revoked. "  Why  does  he  say  it  "shall  never  be 
revoked"?  Because  this  arrangement  had  taken  place 
between  the  two  brothers.  The  father  did  not  intend  that 
Asa  should  be  afterwards  deprived  of  what  he  gave  Milton. 
Asa  swears  that  he  expressed  to  his  father  and  to  Milton  a 
solicitude  when  they  proposed  to  him  to  buy  and  advance 
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the  money  on  Milton's  interest,  that  he  told  them  he  did 
not  want  to  lose  by  it,  and  was  reluctant  to  accept  the 
proposition;  but  his  brother  had  been  unfortunate  in 
business,  and  was  almost  penniless,  and  he  did  accept  it. 
This  clause  seems  to  confirm  this  statement  of  Asa's  so- 
licitude ;  for  it  inhibits  any  effort  to  change  that  will.  It 
declares,  instead  of  a  trust,  that  Asa  had  advanced  to  Mil- 
ton his  full  share.  Now,  some  declarations  made  by  Asa 
after  his  father's  death  are  adduced  to  sustain  this  trust ; 
a  few  declarations  that  he  held  the  land  for  Milton.  1 
know  of  no  other  evidence  to  prove  this  trust,  unless  you 
cite  Asa's  agreement  afterwards  to  convey  this  land  to  Mil- 
ton at  one  thousand  five  hundred  dollars,  cited  against  him 
for  the  purpose  of  proving  the  existence  of  a  trust,  when 
the  fact  that  the  agreement  fixed  one  thousand  five  hun- 
dred dollars  negatived  the  idea  of  a  trust,  and  besides  it 
was  nothing  but  a  proposition  made  in  an  attempted  com- 
promise going  on  just  before  this  suit  between  the  two 
brothers.  Asa,  for  peace,  offered  to  sell  his  brother  this 
land  for  one  thousand  five  hundred  dollars.  It  was  no  rec- 
ognition of  an  existing  trust.  But  per  contra  take  the  dec- 
larations and  the  actions  of  Milton  himself.  They  show 
that  he  was  not  to  have  the  land  itself  at  any  rate.  Fre- 
quently Milton  said  that  it  was  Asa's  land.  When  the 
lands  of.  his  father  were  partitioned,  he  was  a  party,  and 
carried  chain  in  the  work  of  partition,  and  said  to  the  com- 
missioners he  had  no  interest  in  the  estate.  When  a  road 
was  being  opened  through  the  land,  he  swore  before  the 
county  court  that  it  was  Asa's  land.  He  knew  of  a  deed 
by  which  Asa  sold  eleven  and  one-fourth  acres  of  it,  and 
was  present  when  he  received  the  money  for  it,  and  made 
no  objection ;  and  on  another  occasion  he  said  that  if  he 
had  offered  to  buy  the  land  of  Asa  for  a  little  home,  Asa 
would  not  have  given  him  the  chance  to  pay  for  it  that  he 
gave  Youst.  When  Coss  wanted  to  buy  the  timber  on  the 
land,  Milton  referred  him  to  Asa,  saying  it  was  Asa's 
land,  though  he  was  in  possession  at  the  time,  and  urged 
Coss  to  buy  the  timber,  and  he  would  haul  it,  and  take 
some  furniture  in  pay.  He  knew  that  Asa  rented  to  Eddy 
part  of  the  land  for  buckwheat,  and  that  he  received  the 
rent.  He  was  asked  by  Coss  who  owned  the  land,  and 
answered   that   Asa  did,  and,   when  asked   what  rent  he 
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paid,  answered  that  he  helped  Asa  to  put  up  the  grass  and 
wheat,  and  kept  up  the  fence  on  the  farm,  but  answered 
no  further  as  to  rent.  Why  did  he  not  repudiate  then  all 
idea  of  renting?  Asa  used  the  land  year  after  year  for 
pasturing  and  otherwise,  save  the  small  part  occupied  by 
Milton.  Wilson,  a  witness  to  the  will,  asked  why  Asa  got 
two  shares,  and  the  father  said  that  Milton  was  going  to 
move  to  Texas,  and  Asa  had  bought  his  interest  in  the  es- 
tate; and  Milton,  being  present,  said,  "Yes;  that  is  just 
the  way  of  it."  Bailey,  another  witness  to  the  will,  veri- 
ties Wilson's  statement  as  to  what  the  father  said,  but  says 
he  cannot  say  whether  Milton  uwas  just  present  in  the 
room  at  the  time  or  not."  Jacob  Tennant  declared  to 
Morris  that  Milton  was  embarrassed  with  debt,  and  was 
going  to  Texas,  that  Asa  had  bought  his  interest,  and  paid 
him  for  it.  This  is,  perhaps,  incompetent  evidence. 
Kent's  evidence  shows  that  in  1892  Asa  and  Milton  were 
negotiating  a  sale  of  the  land  to  Milton  for  one  thousand 
five  hundred  dollars,  and  Milton  agreed  to  pay  that.  Why 
so,  if  he  was  the  owner  of  the  land?  Milton  told  Ice  and 
Conway  that  he  had  no  interest  in  his  father's  estate.  In 
the  partition  the  land  was  assigned  to  Asa.  Asa  paid  the 
taxes  on  it  year  after  year.  It  seems  he  leased  it  for  oil 
purposes.  Now,  it  seems  to  me  these  indisputable  circum- 
stances repel  the  idea  of  a  trust  to  hold  the  land  itself  for 
the  use  of  Milton.  They  show  that  he  had  no  interest  in 
the  land.  Asa  says  that  when  his  brother  was  going  to 
Texas  with  his  family,  he  purchased  him  his  railroad  tick- 
ets, assumed  certain  debts  for  him,  and  paid  him  the  bal- 
ance three  hundred  and  seventy  dollars  in  cash.  Is  this 
true?  This  will  of  the  father  states  that  Asa  had  advanced 
the  money.  Milton  was  insolvent,  and  was  going  to  Texas, 
and  did  go.  What  more  likely  than  that  he  would  sell 
out  to  his  more  prosperous  brother  his  interest?  That  Asa 
did  go  to  Fairmont,  and  buy  the  railroad  tickets,  is  unques- 
tionable. But  Milton  says  he  paid  seventy-five  dollars  on 
them  himself,  and  his  father  furnished  the  residue  of  the 
money.  Very  unreasonable  that  the  father  would  furnish 
money  for  this  purpose  when  he  knew  that  Asa,  as  he 
says  in  his  will,  had  purchased  the  interest.  We  know 
certainly  that  Asa  assumed  three  hundred  and  forty-four 
dollars  debt  fw  Milton,  and  took  up  Milton's  note.     Mil- 
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ton  says  that  his  father  borrowed  this  money  of  one  Bil- 
lingsly.  It  seems  unreasonable  that  he  would  do  so.  Asa 
swears,  and  other  evidence  corroborates  him,  that  he  bor- 
rowed the  money  of  Billingsly,  and  repaid  it  to  him. 
Strange  that  the  father  would  borrow  the  money  to  pay 
Milton's  debt,  if  it  was  true,  as  the  will  states,  that  Asa 
had  advanced  the  full  value  of  Milton's  interest.  We 
know,  too,  that  Asa  paid  another  creditor  one  hundred  and 
fifty  dollars.  True,  Milton  says,  and  a  witness  corrobo- 
rates him,  that  he  handed  this  money  to  Asa  just  before 
he  started  to  Texas.  That  might  be  out  of  money  that 
Asa  had  paid  him.  It  is  utterly  denied  by  Asa  under 
oath.  Where  did  Milton  get  the  money  to  carry  himself 
and  his  family  to  Texas?  He  was  insolvent.  Is  it  not 
likely  that  Asa  furnished  it,  as  he  swears  he  did?  I  wish 
to  know  why  Asa  paid  this  money,  if  his  story  is  not  true. 
When  we  know  he  purchased  these  tickets,  and  paid  the 
one  hundred  and  fifty  dollars  cash  to  a  creditor,  wrould  we 
not  rather  attribute  it  to  such  a  purchase,  as  Asa  asserts, 
than  that  Milton,  insolvent  as  he  was,  furnished  the  money? 
This  strongly  corroborates  what  the  father,  said  in  his  will, 
— that  Asa  had  advanced  Milton  the  full  value  of  his 
share. 

Milton  came  back  from  Texas,  and  settled  on  his  father's 
land,  eighteen  months  before  his  father's  death.  He  wras 
still  insolvent;  more  needy,  perhaps,  than  before  he  went. 
There  he  lived  close  to  his  father  and  close  to  Asa.  He  did 
not  claim  the  land,  but,  instead  of  that,  after  his  father's 
death,  saw  it  given  to  his  brother,  and  made  all  the  decla- 
rations admitting  Asa's  property  in  the  land  I  have  before 
referred  to.  Strange  that  he  would,  in  his  poverty,  admit 
such  to  be  the  fact  if  it  were  not  so.  If  he  owed  any  debts, 
they  were  barred  by  ths  statute  of  limitations,  and  that 
would  not  induce  him  to  deny  his  ownership.  And  if  Asa 
had  not  settled  with  him  for  his  interest,  would  he  not  have 
gone  to  his  father  during  these  eighteen  months,  and  com- 
plained of  his  brother's  delinquency,  and  would  the  father 
have  rested  easy  on  his  bed,  day  or  night,  while  Asa  was 
perpetrating  this  injustice?  No,  he  would  have  burned 
his  will,  and  made  another,  giving  Milton  his  share.  Never 
would  the  old  father  have  allowed  this  injustice  so  long, 
especially  as  he  was  ageing,  and  very  soon  to  depart.     He 
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would  have  been  prompt  and  eager  to  do  the  right.  It  was 
upward  of  four  years  from  the  date  of  that  will,  certifying 
that  Asa  had  advanced  Milton  his  full  share,  until  the 
father's  death ;  and,  if  Asa  had  not  paid  Milton  for  his  in- 
terest for  so  long  a  period,  would  we  not  have  heard  of 
it?  Milton  swears  that  he  did  complain  to  his  father.  Is 
this  so?  That  would  make  us  all  the  more  certain  if  he 
did  that  the  father  would  have  righted  this  wrong.  Know- 
ing of  it,  he  would  not  have  tolerated  it.  Again,  the  will 
was  proven  August  9,  1884,  Milton  present,  and  moving  for 
its  probate,  though  it  gave  all  his  share  to  Asa.  This  bill 
was  filed  in  May,  1898.  For  nine  years  after  the  father's 
death  he  remained  on  that  land  under  the  mere  mercy 
and  sufferance  of  his  brother,  and  never  until  1898,  when 
his  brother  demanded  possession  of  the  land,  did  he  bring 
this  suit.  Strange  that  he  would  delay  so  long  in  taking 
some  step  to  make  safe  his  right.  Strange,  poor  as  he  was, 
that  he  would  rest  easy  so  many  years,  and  Milton  using 
the  great  bulk  of  the  land  in  question.  How  could  he  af- 
ford to  do  so?  Is  it  probable  that  he  would  have  done  so? 
Milton  denies  that  he  sold  Asa  his  interest.  The  father's 
will  declares  so,  and  the  father's  declaration,  made  at  the 
time  of  the  execution  of  his  will,  and  in  the  presence  of 
Milton,  sustains  Asa.  The  mother  of  the  two  boys  was  ex- 
amined. She  exhibits  great  reluctance  to  testify  between 
these  two  clashing  sons.  She  says  that  the  children,  in 
lieu  of  letting  her  have  land  while  she  lived,  each  agreed 
to  pay  her  ten  dollars  a  year.  When  asked  how  it 
came  that  Asa  paid  her  twenty  dollars,  she  said  that  would 
have  been  his  share  the  way  the  children  made  the  bargain. 
Why  should  Asa  pay  his  mother  ten  dollars  for  Milton's 
share,  if  Milton  owned  the  land?  Milton  never  paid  her 
any  rental.  There  is  evidence  tending,  I  think,  very  inad- 
equately to  sustain  the  plaintiff's  case;  but  the  facts  and 
circumstances  above — not  merely  oral  evidence  of  wit- 
nesses, but  facts  and  circumstances  beyond  dispute — side 
with  the  decree  entered  in  Asa's  favor  in  this  case.  The 
evidence  of  the  two  brothers  is  in  square  conflict,  and  that 
evidence  is  most  material.  The  circuit  judge  has  found  in 
favor  of  Asa's  version,  supported  as  he  is  by  so  many  cir- 
cumstances of  natural  probability.  The  burden  of  proof 
is  on  the  plaintiff.     Do  they  not  cast  doubt   upon  the  ex- 
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istence  of  an  express  trust?  The  circuit  judge  has  found 
against  it.  Can  we  say  the  evidence  to  establish  the  trust 
is  so  plain  as  to  call  for  his  reversal?  And  as  to  any 
fraud  in  the  procurement  of  the  devise  itself,  there  is  no 
evidence.  And  can  we  say  that  amid^his  conflicting  evi- 
dence and  these  circumstances  strong  against  Milton,  there 
is  any  money  yet  owing  to  him  from  Asa,  and  that  Asa's 
version  of  having  purchased  his  interest  out  and  out, 
and  paid  him  for  it,  is  not  true?  The  circuit  judge  has 
found  that  it  is  true  and  that  question  rested  on  inferences 
from  circumstances,  conflicting  oral  evidence,  and  the  cred- 
ibility of  witnesses  in  direct  conflict.  I  think  the  case  was 
decided  right ;  but  I  feel  at  least  clear  in  saying  that  it  is 
not  so  manifestly  wrong  as  to  warrant  a  reversal.  Differ- 
ent men  might  differ  in  the  case,  but  that  is  no  reason  for 
reversal.  Richardson  v.  Ralphsnyder,  40  W.  Va.  15(20  8. 
E.  864). 

And,  further,  as  to  delay.  Where  one  has  to  call  on 
equity  to  enforce  a  mere  executory  right,  as  to  declare  a 
trust,  not  to  enforce  an  acknowledged  trust,  it  is  an  invar- 
iable rule  that  he  must  come  promptly.  Clarke  v.  Hart, 
6  H.  L.  Cas.  655.  And  if  you  put  relief  on  the  ground  of 
fraud  in  getting  the  decree,  it  is  clearer  yet  that  nine 
years'  laches,  with  full  knowledge  of  right,  would  bar. 
Whittaker  v.  Improvement  Co.,  34  W.  Va.  230  (12  S.  E. 
507);  Harwood  v.  Railroad  Co.,  17  Wall.  78. 

Affirmed. 
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Williamson  et  al.  v.  Jones  et  al. 
Submitted  February  9,  1897— Decided  June  11,  1897. 

Waste — OH— Trespass — Injunction. 

Petroleum  oil  in  place  is  part  of  the  land.  Its  wrongful  ex- 
traction by  one  lawfully  in  possession  is  waste,  and  by  a 
stranger  is  trespass;  in  both  cases  irreparable  injury,  which 
may  be  enjoined.     <p.  565.) 

Waste — Remainder-Man — Tenant  for  Life. 

It  is  waste  in  a  tenant  for  life  to  take  petroleum  oil  from 
the  land,  for  which  he  is  liable  to  the  reversioner  or  remain- 
der-man in  fee.     (p.  565.) 

Tenant  for  Life — Oil  Wells — Salt  Wells — Mines. 

A  tenant  for  life  may  work  open  salt  or  oil  wells  or  mines 
even  to  exhaustion,  without  account,  but  cannot  open  new 
ones.     (p.  566.) 

Waste — Tenant  in  Common — Liability  of  Co-Tenants. 

It  is  waste  in  a  tenant  in  common  to  take  petroleum  oil  from 
the  land,  for  which  he  is  liable  to  his  co-tenants  to  the  extent 
of  their  right  in  the  land.     (p.  567.) 

Tenant  for  Life— Personalty— Ownership. 

Tilings  part  of  the  land,  wrongfully  severed  by  a  tenant 
for  life,  become  personalty,  but  belong  to  the  owner  of  the 
next  vested  estate  of  inheritance  in  reversion  or  the  remain- 
der, not  the  life  tenant,     (p.  569.) 

Equity   Jurisdiction —  Waste  —  Reversioner — Tenant  for 

Life. 

Where  there  is  a  lift*  tenant,  and  timber  or  other  thing  part 
of  the  realty  going  to  loss,  and  imperative  need  calls  for  it, 
equity  may  cause  it  to  be  cut  or  otherwise  secured  for  the  re- 
mainder-man or  reversioner.  Equity  has  power  to  do  so,  if 
it  do  no  harm  to  the  life  tenant,  or  he  be  compensated,  (p. 
570.) 

Estoppel  in  Pais. 

Principles  of  estoppel  in  pais  discussed,     (p.  571.) 
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8.  Estoppel—  Title. 

If  one  claiming  Hole  right  to  another's  land  spends  money 
in  improving  or  operating  upon  it,  though  ignorant  of  that 
other's  right,  the  mere  silence  of  that  other  will  not  estop 
him  from  asserting  his  title.  He  need  not  seek  the  other  to 
tell  him  of  his  right,  or  speak  at  all,  unless  placed  in  such  a 
situation  as  calls  upon  him  to  declare  his  right,     (p.  574.) 

9.  Judicial  Sale— Purchaser— Notice. 

A  purchaser  at  a  judicial  sale  is  conclusively  held  as  having 
notice  of  all  facts  touching  the  rights  of  others  in  the  prop- 
erty sold,  disclosed  by  the  record  of  the  case.     (p.  574.) 

10.  Suits  to  Sell  Realty— Parties. 

Owners  of  vested  estates  in  reversion  and  remainder, 
whether  by  legal  or  equitable  title,  are  indispensable  parties 
to  a  chancery  suit  to  sell  the  fee;  and  the  presence  as  parties 
of  a  tenant  for  life,  or  of  the  trustee  holding  for  them,  does 
not  make  them  parties  by  representation,  and  a  sale  under 
the  decree  will  not  affect  or  pass  their  right  in  the  land, 
(p.  576.) 

11.  Married  W()MAX-y?»^^7  in  pais— Personal  Estate. 

A  married  woman  can  not,  by  even  fraudulent  conduct,  be 
barred  under  the  principle  of  estoppel  in  pais  from  asserting 
her  title  to  land,  though  separate  estate;  but  as  to  her  per- 
sonal estate  it  is  different.  Now  that  she  is  enabled  to  con- 
tract as  if  single,  she  will  be  bound  by  estoppel  in  pais  touch- 
ing her  contracts  as  if  single,     (p.  577.) 

12.  I^vasta— Estoppel  in  pais— Fraud. 

An  infant  of  years  of  discretion,  by  intentional  fraudulent 
conduct,  will  be  barred,  under  the  doctrine  of  estoppel  in  pais, 
from  asserting  her  title  to  either  real  or  personal  property 
against  one  misled  thereby,     (p.  579.) 

13.  Waste— Oil— A  ccountiny. 

A  tenant  for  life,  or  a  tenant  in  common  in  sole  possession 
claiming  exclusive  ownership,  taking  petroleum  oil,  and  con- 
verting it  to  his  exclusive  use,  is  liable  to  account  on  the  basis 
of  rents  and  profits,  not  for  annual  rental,     (p.  580.) 

14.  Equity  Jurisdiction— Injunction—  Waste— Damages. 

A  remainder-man  or  reversioner  has  jurisdiction  in  equity 
against  a  tenant  for  life  to  enjoin  waste,  and  to  have  com- 
pensation for  the  damages,  the  same  as  if  he  sued  at  law,  to 
avoid  multiplicity  of  suits.  The  same  is  the  case  between 
tenants  in  common  where  one  is  guilty  of  waste,     (p.  579.) 

15.  Waste — Payment  of  Proceeds — Interest. 

A  tenant  for  life,  who,  by  waste,  has  severed  from  the  realty 
things  that  are  part  of  it,  as  petroleum  oil,  has  no  right  to 
have  their  proceeds  invested  so  he  may  have  interest  therein 
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during  the  life  estate,  but  their  proceeds  go  at  once  to  the  - 
owner  of  the  next  vested  estate  of  inheritance,    (p.  685.) 

16.  Improvements — A I loir an cc  for  Improvement*. 

One  making  permanent  improvements  on  land  as  if  his  own, 
at  a  time  when  there  was  reason  to  believe  his  title  good,  is 
to  be  allowed  their  value,  so  far  as  they  enhance  the  value  of 
the  land;  but  if,  when  making  them,  he  has  notice,  actual  or 
constructive,  of  the  superior  right  of  another,  he  cannot  be 
allowed  them.     (p.  588.) 

17.  Title — Allowance  for  Improvement*. 

One  having  notice  of  facts  rendering  his  title  inferior  to  an- 
other's, who,  by  mistake  of  law,  regards  his  title  good,  can 
not  claim  for  permanent  improvements,    (p.  590.) 

18.  Oil—  Waste—Set- Off— Rents  and  Profits. 

Under  the  circumstances,  a  party  taking  petroleum  oil 
unlawfully  is  allowed  all  costs  of  production,  including  costs 
of  boring  productive  wells,  as  a  set-off  against  rents  and  prof- 
its,    (p.  588.) 

Appeal  from  Circuit  Court,  Tyler  County. 

Bill  by  Eliza  Williamson  and  others  against  J.  T.  Jones 
and  others.  Decree  for  complainants,  and  defendant  Jones 
appeals. 


Reversed. 


Caldwkll  &  Caldwell,  for  appellant. 


W.  P.   Hubbard,  Thos.  L.  Steatey,  If.  P.  Camden,  and 
Gko.  E.  Boyd,  for  appellees. 

Brannon,  Judge: 

I  refer  to  the  report  of  a  former  decision  in  this  ease  for 
•  a  full  statement  of  the  facts.  39  W.  Va.  231  (19  S.  E.  436). 
Under  the  judicial  sale,  Jones  thought  and  claimed  that  he 
purchased  the  entirety  of  the  two  tracts, — one  of  one 
hundred  and  sixty-five  acres,  and  the  other  forty-five 
poles;  but,  as  seven  undivided  tenths  vested  by  the  will  of 
David  Hickman  in  Engle,  as  trustee,  to  hold  for  the  use  of 
his  daughter  Eliza  Williamson  for  her  life,  with  remainder 
to  her  sisters,  and  as  the  remainder-men  were  not  parties  to 
the  suit,  the  decree  of  sale,  and  sale  under  it,  were  void 
and  ineffectual  to  pass  anything  but  the  life  estate  in  those 
seven-tenths;  and  so  the  remainder  in  them  did  not  pass 
under  the  sale,  but  remained  in  the  sisters  of  Eliza  Wil- 
liamson.    Jones,  however,  took  exclusive  possession,  claim- 
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ing  the  whole.  He  bored  twenty-three  wells  in  the  pursuit 
and  production  of  petroleum  oil.  The  plaintiffs  sued  him 
in  equity  to  enjoin  his  further  production  of  oil,  and  for 
an  account  of  what  he  had  produced.  After  the  decision 
upon  a  former  appeal  an  account  was  taken,  and  the  cir- 
cuit court  held  that  Jones  pay  the  owners  of  the  seven- 
tenths  of  the  land  for  one-eighth  of  seven-tenths  of  the  oil 
produced,  and  seven-tenths  of  the  value  of  the  timber 
taken  from  the  land,  thus  charging  Jones  only  for  one- 
eighth  of  the  oil,  that  being  the  usual  rent,  commonly 
called  "royalty,"  in  that  section  stipulated  and  paid  to  the 
land  owner  under  oil  leases.  Jones  appeals,  and  he  assigns 
error  in  charging  him  with  anything  at  all,  and  for  other 
causes ;  and  the  plaintiffs  cross  assign  error  in  charging 
Jones  only  with  one-eighth,  and  for  other  causes. 

We  start  with  the  fact  that  Jones  was  owner  of  three  un- 
divided tenths  in  fee  in  possession,  and  owner  of  a  life 
estate  for  the  life  of  Mrs.  Williamson  in  the  remaining 
seven-tenths,  and  the  plaintiffs  owners  of  the  remainder  in 
fee  in  those  seven-tenths  after  the  end  of  the  life  estate, 
a  vested  remainder ;  and,  in  this  condition  of  right  to  the 
land,  Jones  bored  twenty-three  wells  upon  the  land,  and 
produced  from  May,  1892,  to  December  21,  1895,  six  hun- 
dred and  twenty-two  thousand,  two  hundred  and  eighty- 
one  barrels  of  petroleum  oil  therefrom,  valued  at  Ave 
hundred  thousand,  two  hundred  and  ninety-eight  dollars. 
Did  he  have  right  to  bore  for  this  oil?  He  claims  that  he 
had,  and  that  every  barrel  of  it  is  his,  without  liability  to 
account  to  the  plaintiffs ;  while  the  plaintiffs  claim  that 
he  had  no  right  to  bore  and  produce  this  oil,  but,  having 
done  so,  he  must  account  to  them  for  full  seven-tenths. 
Did  Jones,  as  tenant  for  life,  have  right  to  extract  this  oil? 
He  had  not.  Petroleum  oil,  in  its  place  in  the  land,  is  a 
part  of  the  land  itself,  just  as  are  coal,  timber,  and  iron. 
Bettman  v.  Harness,  42  W.  Va.  433,  (26  S.  E.  271) ;  Wil- 
liamson v.  Jones,  39  W.  Va.  231,  (19  S.  E.  436.)  A  tenant 
for  life  cannot  do  anything  entailing  permanent  injury  to 
the  estate  of  the  remainder-man  or  reversioner.  He  cannot, 
therefore,  dig  for  grave],  lime,  clay,  stone,  or  the  like; 
cannot  open  new  mines  for  minerals.  1  Lomax,  Dig.  54. 
If  he  take  clay  to  make  brick,  not  for  repair  of  buildings, 
but  for  sale,  it  is  waste.     University  v.  Tucker,  31  W.  Va, 
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622,  (8  S.  E.  410).  It  is  the  duty  of  the  life  tenant  to  pro- 
tect the  land  from  waste  or  injury  even  from  others,  and 
he  must  abstain  from  so  doing  himself.  1  Washb.  Real 
Prop.  p.  116,  §  24;  1  Loin  ax,  Dig.  57.  Therefore,  when 
Jones  himself  committed  waste  by  boring  for  oil,  he  was  a 
wrongdoer,  so  far  as  concerns  his  life  estate.  The  remain- 
der-men could  sue  him  in  an  action  of  waste,  as  at  common 
law  under  the  English  statute  of  Malbridge,  or  in  action 
of  trespass  on  the  case  under  chapter  92  of  the  Code,  and 
recover  the  full  value  of  their  seven-tenths. 

It  is  sought  to  show  that  Jones,  as  life  tenant,  had  right 
to  all  the  oil,  by  the  case  of  Kovn  v.  Bartlett,  41  W.  Va. 
559,  (23  S.  E.  664),  but  that  case  will  not  sustain  this  claim. 
It  asserts  only  that  a  tenant  for  life  may  use  the  land  and 
its  profits,  including  mines  of  oil  or  gas  open  when  his  life 
estate  begins,  or  lawfully  opened  and  worked  during  its 
existence.  There  the  owner  in  fee  had  made  a  lease  for 
oil,  with  a  royalty  as  rent,  and  then  conveyed  the  fee,  re- 
serving a  life  estate,  and  it  was  held  that  he,  as  life  tenant, 
was  entitled,  as  against  the  remainder-man,  to  the  roy- 
alty; but  there  the  owner  had  authorized  the  boring  for 
oil,  and  the  conveyance  was  subject,  in  terms,  to  the  lease, 
and,  though  the  boring  had  not  produced  wells  open  at  the 
commencement  of  the  life  estate,  they  were  bored,  under 
authority,  during  its  continuance.  We  held  that  a  mine 
bored  in  the  period  of  the  life  estate,  under  prior  authority, 
was  to  be  deemed  as  if  an  open  mine  at  the  commence- 
ment of  the  life  estate.  It  is  established  that  an  open 
mine  may  be  worked  to  even  exhaustion  by  the  life  tenant. 
Crouch  v.  Pun/ear,  1  Hand.  (Va.)  258;  1  Lomax,  Dig.  54. 
The  offense  of  waste  consists  in  the  first  penetration  and 
opening  of  the  soil,  and  it  is  not  waste  to  dig  in  mines  or 
pits  already  open,  which  have  become  part  of  the  annual 
profit  of  the  land.  Tayl.  Landl.  A:  Ten.  §  249a.  When 
Jones  penetrated  the  soil,  he  did  so  without  warrant  from 
his  life  tenancy,  and  without  warrant  from  the  creator  of 
the  life  estate.  There  was  no  open  well,  no  antecedent 
authority  to  bore  one.  Koeti  v.  liartlett  is  no  help  for  him. 
It  may  occur  that,  if  Jones  could  not,  his  life  estate  would 
be  worthless  to  him.  The  oil  might  be  drawn  off  by  wells 
on  an  adjoining  tract.  As  life  tenant,  he  wras  entitled  to 
none  of  it.     Such  is  the  quality  of  that  estate. 
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Having  seen  that  Jones,  as  life  tenant,  could  not  take 
this  oil,  we  shall  next  inquire  whether  his  right  as  owner 
in  fee  of  three-tenths  gave  him  right  to  do  so.  Jones  was 
a  tenant  in  common  with  the  owners  of  the  seven-tenths. 
By  the  old  law  one  tenant  in  common  was  not  liable  to  an- 
other for  waste ;  but  our  Code  of  1891  (chapter  92,  §  2) 
has  remedied  this  unreasonable  rule  by  making  tenants  in 
common,  joint  tenants  and  parceners  liable  for  waste.  1 
Lomax,  Dig.  499;  2  Minor,  Inst.  620.  Then  we  have 
simply  to  inquire  whether  the  extraction  of  oil  is  waste, 
and  under  authorities  above  given  we  must  answer  that  it 
is.  Those  acts  which  would  be  waste  in  a  tenant  for  life 
would  be  between  tenants  in  common.  As  the  statute 
uses  the  law  word  "waste,"  we  must  give  it  the  legal 
meaning  as  applied  to  tenants  for  life.  Elwell  v.  Burn- 
side,  44  Barb.  447.  Chapter  100,  section  14,  Code  1891, 
gives  an  action  of  account  between  tenants  in  common  for 
receiving  more  than  his  just  share, — that  is  more  than  his 
just  share  of  rents  and  profits  from  the  legitimate  use  of 
land;  but  this  has  no  reference  to  waste.  It  does  not 
license  waste.  There  stands  section  2,  chapter  92, 
branding  it  as  a  tort,  and  giving  action  for  it,  and 
it  applies  though  one  claim  title  to  the  whole,  and 
commit  waste.  28  Am.  &  Eng.  Enc.  Law,  895.  As  owner 
of  three-tenths  in  fee,  Jones  could  not  bore  for  oil, 
any  more  than  a  stranger,  because  the  act,  whether 
done  by  a  co-tenant  or  stranger,  is  a  wrong.  For  this  pur- 
pose he  was  a  stranger,  so  far  as  the  wrongful  character  of 
the  act  is  concerned.  He  had  right  to  possession  for  resi- 
dence or  other  ordinary  use  working  no  injury  to  the  in- 
heritance, and  therefore  we  term  his  act  waste,  not  tech- 
nically trespass  as  done  by  a  stranger.  "Waste  is  an  in- 
jury to  the  freehold  by  one  rightfully  in  possession.  This 
marks  the  distinction  between  waste  and  trespass."  1 
White  &T.  Lead.  Cas.  Eq.  1011.  But  the  nature  of  the 
act  is  a  tort  in  both  cases;  the  same  in  both.  Of  course,  a 
stranger  would  be  liable  for  trespass;  or,  if  he  converts 
the  oil  from  realty  into  personalty,  the  injured  co-tenant 
may  waive  the  trespass,  and  go  for  the  value  of  the  oil,  or 
for  the  money  for  which  the  trespasser  sold  it.  Indeed, 
Jones  claimed  to  own  the  whole  land,  repudiated  any  co- 
ownership  with  the  Hickman  heirs,  and  thus  assigned  to 
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himself  the  position  of  a  stranger.  This,  however,  only 
strengthens  the  argument  that  he  is  to  be  regarded  a  wrong- 
doer against  the  owners  of  the  seven-tenths,  as  the  statute 
makes  him  a  wrongdoer  though  he  were  regarded  as  a 
tenant  in  common.  It  is  therefore  immaterial  to  define 
his  exact  caste ;  whether  we  regard  him  as  a  tenant  in  com- 
mon or  stranger  it  is  the  same.  If  oil  wells  had  been  already 
opened,  Jones,  as  co-tenant,  might  set  up  claim  under  his 
three-tenths  interest  to  work  them,  and  take  all  profits 
under  some  cases.  [MeCord  v.  Mining  Co.  (Cal.)  27  Pac. 
863]  ;  though  I  should  think  he  would  have  to  account  un- 
der section  14,  chapter  100,  Code.  AW  v.  Rust,  17  W.  Va. 
901.  That  would  be  no  wrong ;  not  waste.  His  life  tenancy 
would  give  him  the  right  to  take  all  the  oil.  But  there 
were  no  oil  wells  on  it,  nor  any  precedent  authority  to  open 
any.  He  first  pierced,  the  soil  in  quest  of  this  fluid  of  fab- 
ulous wealth.  He  had  no  right  to  pierce  it  to  ^et  even  his 
three-tenths  of  the  oil.  If  he  chose  to  do  so,  of  every 
gallon  seven-tenths  belonged  to  the  owners  of  the  seven- 
tenths  in  the  land,  because  it  had  been  part  of  their  soil. 
These  considerations  repel  all  idea  that  as  owner  of  the  fee 
in  three- tenths  he  could  penetrate  the  soil,  and  convert  to 
his  sole  use,  without  accounting,  all  the  oil  raised.  It  is 
true,  an  expression  in  a  former  opinion  in  this  case  said 
that  Jones,  as  owner  of  three-tenths,  had  right  to  bore 
for  oil,  so  he  took  no  more  than  his  share.  This  is  not  an- 
nounced as  law  in  the  syllabus.  On  examination  I  find  no 
warrant  for  this  expression.  The  only  materiality  for  this  is 
that  it  may  be  claimed  to  enter  into  the  process  of  the  ac- 
counting for  the  oil,  as,  if  its  extraction  was  lawful,  the 
charge  against  Jones  might  be  different  from  what  it  would 
be  if  regarded  a  wrongdoer.  It  is,  however,  sought  to  be  made 
by  counsel  a  weapon  of  great  potency.  Counsel  say  that  this 
Court  in  the  former  opinion  said  that,  the  act  of  boring 
being  lawful,  and  lawfulness  of  severance  gave  him  who 
severed  it  the  right  to  keep  the  whole,  just  as  the  right  to 
use  open  mines  by  a  life  tenant  gives  him  all  the  product, 
because  he  has  right  to  sever.  But  in  this  case  the  sever- 
ance is  unlawful,  and  the  legal  deduction  fails.  Counsel 
from  that  expression  would  say  further  that  when  David 
Hickman,  as  owner  of  the  seven-tenths,  gave  Mrs.  Wil- 
liamson a  life  estate,  as  he  must  have  known  as  a  matter 
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of  law  that  the  owners  of  the  other  three-tenths  would 
have  the  right  to  produce  oil,  he  must  be  understood  as 
contemplating  that  they  might  do  so,  and  is  to  be  taken 
as  intending,  if  they  did,  that  the  life  tenant  should  en- 
joy all  the  seven-tenths  of  the  oil.  As  the  owners  of  the 
three-tenths  had  no  such  right,  the  argument  here  again 
fails.  In  addition,  this  would  give  the  life  tenant,,  by  mere 
implication  (remote  and  weak  implication  at  that),  a  right 
to  what  her  devise  did  not  carry  as  an  incident, — things  a 
part  of  the  soil,  which  can  only  go  with  it  by  express 
grant.  It  is  argued  that  Hickman,  in  his  devise  of  a  life 
estate  to  his  favorite  daughter,  Mrs.  Williamson,  did  not 
prohibit  waste;  but  as  Judge  Roane  said  in  Findlay  v. 
Smith,  6  Munf.  148,  exemption  from  waste  cannot  result 
"from  the  omission  to  restrict  waste  in  the  will.  That 
omission  became  unnecessary  from  the  limited  nature  of 
the  estate  granted.  The  estate  granted  was  only  an  estate 
for  life,  and  it  is  incident  thereto  that  waste  shall  not  be 
committed.  It  would  have  been  a  work  of  supererogation 
to  have  inserted  such  a  restriction,  and  the  question  may 
properly  be  retorted,  why,  if  it  were  so  intended,  was  not 
waste  specially  permitted  by  the  will?  This  is  not  only 
not  done,  but  the  contrary  is  done,  by  granting  an  estate 
which  carries  with  it  the  restriction  as  an  incident.  The 
silence  of  the  will,  in  this  particular,  cannot  weaken  the 
rights  of  those  in  remainder.  It  cannot  destroy  rights  con- 
ferred by  law."  At  one  time,  to  restrict  a  life  tenant 
from  waste,  there  must  be  a  restriction  in  the  grant ;  but 
now  all  tenants  are  forbidden  to  do  waste  by  statute,  un- 
less their  grant  render  them  expressly  unimpeachable  for 
waste.  2  Minor,  Inst.  616,619;  lLomax,  Dig.  56;  1  Washb. 
Real  Prop.  107.  Of  course,  when  that  which  is  a  part  of 
the  realty  is  unlawfully  severed,  it  belongs  to  him  who  has 
the  first  vested  estate  of  inheritance  at  the  date  of  sever- 
ance, as  he  owns  it.  University  v.  Tucker,  31  W.  Va.  621 
(8  S.  E.  410) ;  Fearne,  Rem.  3li ;  Whitfield  v.  Bewit,  2  P. 
Wms.  240;  1  Lomax,  Dig.  56.  The  owner  of  the  severed 
chattel  can  alone  seize  it,  or  bring  trover  for  its  conver- 
sion, as  it  came  from  the  inheritance,  or  claim  the  thing 
itself  by  replevy,  or  detinue,  or  bring  trespass  de  bonis  as- 
portatis,  for  damages  for  the  taking  of  it,  or  assumpsit  for 
money  had  and  received  from  it.     "Nor  does   it  matter 
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whether  the  timber  is  cut  by  a  stranger  or  by  the  tenant 
(for  life)  himself,  since  the  tenant  cannot  convey  any  in- 
terest in  it  when  severed."  1  Washb.  Real  Prop.  119;  1 
Lomax,  Dig.  59;  Freem.  Coten.  §§  297,  302.  For  the  same 
reason  the  co-tenant  doing  waste  neither  owns  nor  can  sell 
what  is  not  his.  "If  at  the  time  of  the  improper  working 
there  is  any  person  in  being  entitled,  defeasibly  or  inde- 
feasibly,  to  an  estate  of  inheritance,  the  property  in  the 
severed  chattels,  or  the  amount  to  be  accounted  for,  will 
belong  absolutely  and  immediatly  to  such  person,  or,  if 
more  than  one,  to  the  first  of  such  persons,  and  his  right  is 
not  affected  by  the  circumstances  that  between  his  estate 
and  that  of  the  wrongdoer  is  interposed  in  the  order  of  the 
limitations  an  estate  for  life  in  being  even  without  im- 
peachment of  waste."  McSwinney,  Mines,  c.  3,  §  2  (B). 
p.  99;  1  Lomax,  Dig.  56,  57;  Pigot  v.  Bullock,  1  Ves.  Jr. 
479;  Birch- Wolfe  v.  Birch,  L.  K.  9.  Eq.  683.  This  shows 
that  Jones,  as  owner  of  the  life  estate  intervening  before 
the  seven-tenths  would  be  vested  in  possession  could  not 
keep  the  oil.  "Oil  in  the  earth  belongs  to  the  owner  of 
the  land,  and  when  unlawfully  taken  therefrom  by  a 
wrongdoer  the  title  of  such  owner  remains  perfect,  and  he 
may  pursue  and  reclaim  it  wherever  he  may  find  it." 
Hughes  v.  United  Pipe  Line,  119  N.  Y.  423*  (23  N.  E. 
1042).  It  may  be  said  that  these  doctrines  would  leave 
the  part  owner  powerless  to  get  any  benefit  from  the  oil. 
If  so,  it  must  be  as  a  quality  of  his  estate.  But  it  is  not 
so;  for,  if  he  wished  a  partition,  he  was  entitled  to  it,  and 
thus  could  bore  on  his  separate  share,  and  take  the  oil  on 
it,  and  perhaps  drain  all  from  the  other,  and  hold  it  acquit 
of  account  for  it;  and,  if  he  did  not  wish  partition,  oil  be- 
ing capable  of  loss  from  wells  on  lands  near  by,  perhaps  he 
could  ask  a  court  of  equity  to  allow  him  to  bore,  and  take 
his  share  of  the  oil,  and  pay  the  balance  to  the  remainder- 
man, like  that  jurisdiction  exercised  by  equity  to  direct 
timber  in  a  state  of  decay  to  be  cut  down  for  the  benefit 
of  those  entitled  to  the  inheritance,  if  it  would  do  no  dam- 
age to  the  life  tenant,  compensating  him  for  the  lise  of  the 
land.  Here  Jones  was  himself  the  life  tenant.  1  Lomax, 
Dig.  00;  Story,  Eq.  Jur.  g  919.  Thus  the  owners  of  the 
seven-tenths  in  the  land  had  plain  legal  title,  and  their 
rights  are  such  as  above  given   to  seven-tenths  of  the  oil? 
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unless  something  not  yet  considered  debars  them  from  such 
rights. 

It  is  urged  strenuously,  with  great  elaboration  and  abil- 
ity, by  counsel,  that  they  are  barred  by  the  doctrine  of 
estoppel  in  pais;  that  their  conduct  works  this  result. 
Here  I  first  remark  that  a  clear  legal  title  to  land,  requir- 
ing written  conveyance  to  transfer  it,  is,  by  this  theory,  to 
be  devested  out  of  its  owners,  and  invested  practically  as 
effectually  in  others  as  if  such  conveyance  existed.  A 
clear,  strong  case  of  estoppel  is  required  for  such  a  result. 
What  is  the  conduct  of  these  parties  bringing  about  this 
result?  As  to  Mrs.  Williamson,  she  having  procured  the 
decree  of  sale,  and  received  its  proceeds,  is  estopped. 
That  is  res  judicata  under  our  former  decision.  As  to  the 
other  devisees  of  David  Hickman,  wiiat  have  they  done  or 
left  undone  to  estop  them?  It  is  said  they  ought  to  have 
made  themselves  parties  to  this  suit.  There  is  no  force  in 
this.  Perhaps  they  did  not  want  their  land  sold.  There 
was  no  ground  for  the  sale  of  their  remainder  for  the  debts 
of  Thomas  Jones,  deceased,  except  perhaps  one  of  their 
seven-tenths,  as  Jones'  heirs  had  conveyed  their  interest, 
before  the  suit.  If  anybody  wanted  to  sell  their  land  for 
debt,  or  because  partition  could  not  be  made,  or  other 
cause,  he  must  bring  them  and  their  estate  before  the  court. 
Strange  that  any  one  is  to  lose  his  land  because  he  did  not 
cause  himself  to  be  sued.  Counsel  for  Jones  make  their 
chief  point  under  this  head  of  estoppel  by  saying:  "Be- 
cause these  plaintiffs  stood  by  for  eighteen  months,  and 
made  no  claim  to  the  land  or  oil,  knowing  that  Capt.  Jones 
in  good  faith,  and  believing  he  had  a  perfect  title  in  fee 
simple  to  the  farm,  was  making  great  expenditures  on  the 
land  in  developing  it  as  oil  territory,  and  had  paid  forty 
thousand  dollars  to  buy  interests  of  his  co-purchasers, 
Tennant  and  Haskell,  and  paid  up  the  deferred  install- 
ments of  the  purchase  money  for  the  land,  which  he  would 
not  have  done  unless  he  had  believed  that  he  had  the  sole 
and  unquestioned  title  thereto,  the  said  plaintiffs  intend- 
ing, if  Captain  Jones  succeeded  in  developing  the  farm  as 
oil  territory,  to  bring  this  suit.  If  he  did  not  succeed,  they 
would  let  the  sale  stand  without  attack,  and  they  would 
finally   take   and   enjoy   the   avails   and  proceeds    of  the 
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same."     By    no  means  does  the    evidence   sustain   these 
predications. 

Admit,  however,  these  as  facts,  they  do  not  bar  the 
plaintiffs.  First,  they  do  not  predicate,  nor  does  any  evi- 
dence, any  contract  between  the  parties,  giving  Jones  a 
right.  The  plaintiffs  stand  in  no  wise  bound  to  Jones  by 
any  contractual  relation.  Then,  to  bar  them,  you  must 
show  such  conduct  as  is  misconduct  amounting  to  fraud, 
and  this  is  not  shown  by  these  facts,  or  others  in  the  cir- 
cumference of  the  case.  Most  of  the  cases  cited  to  sup- 
port this  estoppel  are  cases  in  which  there  was  privity  or 
obligation  springing  from  contract,  or  constructive  or  other 
trust.  Such  are  Clark  v.  Hart,  6  H.  L.  Cas.  683;  Sumner 
v.  Seaton,  47  N.  J.  Eq.  119  (19  Atl.  884);  Galliher  v. 
Cadwell,  145  U.  S.  372  (12  Sup.  Ct.  873).  There  is  no  con- 
tract or  trust  here.  Not  the  slightest  obligation  under 
contract,  trust,  or  fiduciary  relation  bound  these  Hickman 
devisees  to  Jones.  Let  us  see  what  is  an  estoppel  by  con- 
duct. Let  us  see  whether  the  defendants  can  meet  its  re- 
quirements. uAn  estoppel  in  pais  operates  where  a  person 
has  made  an  admission  or  done  an  act  with  intent  to  in- 
fluence the  conduct  of  another,  or  that  he  has  reason  to 
believe  will  influence  his  conduct,  inconsistent  with  the 
evidence  he  proposes  now,  or  with  the  claim  or  title  he 
proposes  to  set  up,  where  the  other  party  has  been  influ- 
enced by  and  has  acted  upon  it,  and  where  he  wTould  be 
prejudiced  by  the  allowance  of  the  claim  or  title  set  up." 
Judge  English  in  Railroad  Co.  v.  Perdue,  40  W.  Va.  454 
(21  S.  E.  755),  says  that  for  an  estoppel  in  pais  there  must 
be  conduct,  acts,  language,  or  silence  amounting  to  a  rep- 
resentation or  concealment  of  material  facts,  and  the  mis- 
represented or  concealed  facts  known  to  the  party  sought 
to  be  charged  with  the  estoppel,  and  unknown  to  the  other 
party,  and  the  conduct  must  be  with  the  expectation  that 
it  will  be  acted  on,  or  will  likely  be;  and  Judge  English 
further  said :  uThe  general  rule  is  that,  if  a  person  in- 
terested in  an  estate  knowingly  misleads  another  into 
dealing  with  it,  as  if  he  were  not  interested,  he  will  be 
compelled  to  make  his  representation  good.  It  applies  to 
one  who  denies  his  own  title  or  incumbrance  when  inquired 
of  by  another  who  is  about  to  purchase  the  land,  or  loan 
upon  it ;  to  one  who  knowingly  suffers  another  to  deal  with 
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the  land  as  though  it  were  his  own,  or  to  expend  money  in 
improvements  without  giving  notice  of  his  own  claim  or 
the  like.  In  the  light  of  the  most  recent  decisions,  to  pre- 
clude the  owner  of  land  from  asserting  his  legal  title  under 
such  circumstances,  there  must  be  shown  either  actual 
fraud  or  negligence  equivalent  to  fraud  in  concealing  his 
title,  or  that  he  was  silent  when  the  circumstances  would 
compel  an  honest  man  to  speak."  The  plaintiffs  never 
accepted  a  dollar  of  the  sale  of  the  land  under  the  decree. 
These  plaintiffs  were  not  at  the  judicial  sale,  standing  by 
silent,  or  at  the  place  of  improvement;  never  said  a  word 
denying  theft  title;  never  renounced  it;  never  induced 
Tennant  or  Jones  to  buy  or  bore,  never  were  inquired  of 
as  to  their  title,  never  were  placed  in  such  circumstances 
as  to  call  upon  them  legally,  nor  perhaps  even  morally,  to 
speak  out.  All  they  are  guilty  of  is  silence,  quiescence. 
They  did  not,  it  is  true,  seek  Jones,  and  warn  him.  This 
is  their  offense,  in  length  and  breadth.  Under  the  doc- 
trine of  estoppel  above  given,  this  is  not  enough.  Bigelow, 
Frauds,  590,  says:  uHaving  now  considered  the  subject 
of  deception  by  act  on  all  sides,  we  are  next  brought  to 
the  subject  of  deception  by  omission ;  in  the  case  of  silence, 
where  there  was  a  duty  to  speak.  Now,  silence  alone,  it 
may  be  declared  as  a  general  rule,  is  not  unlawful  in  trans- 
actions between  men  at  arm's  length,  however  great  the 
advantage  gained  thereby.  A  man's  unpublished  thought 
is  surely  his  own.  But  it  must  be  understood  at  the  out- 
set that  by  silence  we  mean  entire  silence,  as  distinguished 
from  that  sort  which  merely  keeps  back  part  of  the  truth 
told  or  suggested.  But,  speaking  of  pure  silence,  the  gen- 
eral rule  stated  is  very  strong.  It  governs  even  though 
the  silence  is  meditated,  and  with  knowledge  that  the 
other  party  was  laboring  under  mistake  or  ignorance." 
These  people  were  not  bound  to  volunteer  to  warn  Jones, 
and  we  can  the  more  excuse  them  for  silence  and  inaction 
— all  they  are  guilty  of — when  we  reflect  that,  if  they 
knew  anythiug  about  the  title's  condition,  they  knew  Capt. 
Jones  held  the  life  estate,  and  they  would  have  no  right  to 
possession  until  its  end,  which  exculpates  them  from  any 
animadversion  for  intentional  wrong. 

Again,  it  is  not  clear  they  knew  their  title,  especially  as 
some — nearly  all — were  infants  and  married  women.     If  a 
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business  man  like  the  defendant  could  not  judge  correctly 
of  his  title,  could  they?  Morever,  I  say  that  if  one  man 
chooses  to  go  upon  another's  land,  and  clear  and  improve 
it,  the  mere  failure  of  the  owner  to  go  to  him  and  warn 
him  not  to  do  so  will  not  take  away  the  true  owner's  title. 
He  is  given  the  time  fixed  by  the  statute  of  limitations, 
though  he  do  know  that  his  adversary  is  expending  money 
in  improvements.  He  may  every  week  pass  along  and  see 
the  wTork.  Mere  silence  will  not  rob  him  of  title  until 
time  does  the  work  under  the  statute.  Unless  there  is  a 
duty  to  speak  out,  one  need  not.  "To  create  a  duty  to 
speak,  it  must  be  known  by  the  one  keeping  silence  that 
some  one  is  relying  on  that  silence,  and  is  either  acting  or 
is  about  to  act  as  he  would  not  have  done  had  the  truth 
been  told."  Ve He  v.  Jud W?,  82  N.  Y.  40.  There  is  no 
proof  that  these  parties  knew  Jones  was  relying  on  them 
or  their  silence,  and  in  fact  he  shows  himself  he  did  not. 
But  I  say  the  test  just  put  in  the  New  York  case  is  not 
strong  enough.  Mere  silence  and  knowledge  that  another 
is  relying  on  it  is  not  enough.  He  must  be  brought  into 
such  close  quarters  or  situation  towards  him  as  to  call  on 
him  to  speak  out.  Again,  a  potent  fact  against  Jones  on 
this  estoppel  is  that  before  Tennant,  wiio,  as  his  agent, 
bought  af  the  judicial  sale,  Jones  knew  of  the  defect  of 
the  title. 

1.  The  record  in  the  cases  stated  that  Thomas  Jones  died 
leaving  ten  heirs ;  and  the  petition  of  Engle  and  William- 
son, on  which  the  sale  of  the  whole  tract  was  first  based, 
stated  that  Eliza  Williamson  only  owned  a  life  estate  in 
seven-tenths.  Who  owned  the  remainder?  The  very  de- 
cree of  sale  declares  :  "It  appearing  to  the  court  that  the 
interests  held  by  C.  Engle  as  trustee  as  aforesaid  are  for 
the  use  and  benefit  for  life  of  Eliza  Williamson  by  virtue 
of  a  provision  in  the  will  and  codicil  of  said  David  Hick- 
man." Who  owned  the  remainder?  This  record  put  this 
question  to  a  purchaser.  Prudence  would  make  a  man  in- 
quire where  the  real  estate  in  the  land  was.  A  purchaser 
at  a  court  sale  purchases  under  the  rule  of  caveat  emptor 
(look  out  buyer).  The  court  or  commissioner  warrant? 
nothing.  One  buying  at  such  a  sale  is  held— conclusively 
held — to  have  notice  of  all  the  facts  which  the  record,  if  in- 
spected, would  communicate.     Stout  v.  Mercantile  Co.,  41 
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W.  Va.  839,  (28  S.  E.  571) ;  Pom.  Eq.  Jur.  §  626;  Wood  v. 
Krebbs,®)  Grat.  708;  Bunrellv.  Fauber,  21  Grat.  446. 
Where  one  claimed  for  improvements,  such  record  notice 
was  held  enough  to  debar  him  as  showing  that  he  did  not 
improve  with  bona  fide  belief  that  his  title  was  good.  Hall 
v.  Hall,  30  W.  Va.  785,  (5  8.  E.  260).  Jones  had  actual 
notice  of  this  defect  of  title,  and  of  the  fact  that  the  plain- 
tiffs owned  the  seven-tenths  as  the  remainder.  He,  as 
a  witness,  says  his  agent,  Tennant,  to  procure  oil  leases, 
reported  to  him  that  a  lease  of  this  land  from  Mrs.  Wil- 
liamson would  not  be  safe,  uas  she  only  owned  part  in  fee 
and  a  life  interest  in  the  balance,"  and  the  only  way  was 
to  buy  it.  This  knowledge  defeats  his  plea  of  estoppel 
under  cases  cited  above,  and  Bettman  v.  Harness,  42  W. 
Va.  483,  (26  8.  E.  271),  and  Dawson  v.  Grow,  29  W.  Va. 
333,  (1  8.  E.  564).  A  small  modicum  of  prudence  would 
have  saved  him.  He  heeded  not  this  warning,  but  ven- 
turesomely risks  a  purchase,  and  the  expenditure  of  his 
money.  He  was  not  moved  by  any  words  or  act  or  repre- 
sentation of  the  plaintiffs,  nor  by  their  silence,  but 
hazarded  his  action  in  the  spirit  of  speculation,  not  relying 
on  their  silence,  but  his  own  judgment.  Jones  says  he 
claimed  the  whole,  and  would  not  have  heeded  the  claim 
of  the  plaintiffs,  if  they  had  made  it.  It  would  not  have 
stopped  this  expenditure.  How  can  he  lay  his  misfortune 
at  their  door?  His  counsel  argue  that  the  commissioner 
who  sold,  told  him  it  was  a  good  title.  Jones  says  he  did 
not  say  he  did  so  until  July,  1893,  and  he  had  then  bored 
all  but  two  or  three  wells.  But,  what  if  he  did?  Are  these 
plaintiffs  responsible,  even  if  the  lawyer  told  him 'that  it 
was  not  necessary  to  make  the  remainder-men  parties? 
This  mistake,  in  legal  opinion,  does  not  bind  the  plaintiffs. 
He  wTas  not  their  lawyer.  He  had  no  authority,  as  com- 
missioner, to  bind  them,  or  guarantee  title,  and  they  were 
not  parties  to  the  suit  even.  It  is  argued  that  the  sale  was 
made  under  decree  with  the  knowledge  and  desire  of  the 
remainder-men,  and  this  position  is  sought  to  be  supported 
on  circumstances  entirely  inadequate  to  sustain  this  con- 
tention. The  judge  who  rendered  the  sale  decree  was 
father  to  children  of  one  of  the  remainder-men,  the  com- 
missioner was  husband  to  another,  and  a  son  of  David 
Hickman  performed  the  clerical  work  of  recording  the  de- 
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cree ;  and  the  remainder-men  must  therefore  have  known 
of,  and  been  satisfied  with,  the  decree,  say  counsel.  This 
does  not  follow\  Suppose  they  did  know  it,  and  were  satis- 
fied. If  they  did  nothing  active,  it  is  not  enough.  One 
with  legal  title  to  land  cannot,  by  oral  disclaimer  of  right, 
even  the  most  expressed,  devest  himself  of  legal  right. 
Cline  v.  Catron,  22  Grat.  878;  Jackson  v.  Davis,  15  Am. 
Dec.  451. 

Counsel  would  explain  why  these  remainder-men  were 
not  made  parties,  saying  the  lawyer  in  the  case  thought, 
as  Jones'  heirs  were  parties,  and  Mrs.  Williamson  owner 
of  a  life  estate  in  seven-tenths  and  three-tenths  in  fee, 
they  were  not  necessary  parties,  as  Hickman  purchased 
shares  of  Jones'  heirs  after  his  death,  and  they  were  liable 
to  his  debts.  They  were  not  liable,  except  one  of  the 
seven-tenths ;  and  anyhow7  they  owned  legal  title  to  the 
remainder  in  fee,  and  were  absolutely  necessary  parties, 
and  neither  they  nor  their  estate  were  before  the  court, 
and  their  estate  was  not  sold  under  the  decree,  and  it  was 
a  nullity  as  to  the  remainder- men.  No  matter  who  made 
the  mistake  in  the  conduct  of  the  suit,  or  how  it  came 
about,  it  could  not  prejudice  these  remainder-men.  They 
can  be  bound  only  by  record,  not  by  a  mere  supposition, 
or  even  proof,  that  they  knew  or  approved  of  it.  The  de- 
cree and  deed  under  it  conveyed  no  title.  Mrs.  William- 
son, though  before  the  court,  was  only  life-tenant  of  the 
seven-tenths,  and  there  is  no  privity  between  life  tenant 
and  remainder-men,  so  that  the  presence  of  a  life  tenant 
as  a  party  by  representation  makes  the  remainder-man  a 
party.  UA  stranger,  wrho  is  not  a  party  or  a  privy,  can 
neither  be  barred  nor  aided"  by  a  judgment  or  decree. 
Bart,  Cli.  Prac.  213;  2  Pom.  Eq.  Jur.  §  813.  Engle  was  a 
dry  trustee ;  the  real  owners  of  the  remainder  were  the  re- 
mainder-men. The  trustee  could  not  represent  their  inter- 
est. Even  a  creditor  under  a  deed  of  trust,  not  merely  a 
trustee,  must  be  a  party ;  much  more  the  remainder-man 
in  a  case  of  dry  trusteeship,  where  it  is  proposed  to  sell 
the  very  corpus  or  fee  of  the  land,  and  all  rights  whatso- 
ever therein.  It  is  essential  that  there  be  before  the  court 
not  merely  the  owner  of  particular  estate,  but  also  the  owner 
of  the  first  vested  estate  in  reversion  or  remainder,  and  this 
was  in  these  remainder-men.  1  Daniell,  Oh.  Prac.  227,  228; 
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Story,  Eq.  PL  §§  144,  145;  Opinion,  Faulkner  v.  Davis, 
18Grat.  684.  The  trustee  and  life  tenant  not  representing 
the  remainder-men,  and  they  being;  necessary  parties  to 
bring  the  fee  of  the  land  before  the  court,  they  are  not 
bound  by  the  sale.  But  this  was  decided  on  the  former 
decision.  Counsel  ask,  why,  if  the  plaintiffs  did  not  ac- 
quiesce in  the  sale,  did  they  not  adduce  evidence  to  show 
that  they  did  not?  The  burden  to  show  acquiescence  is  on 
the  defendant  asserting  it.  Mere  acquiescence,  if  proven, 
would  not  devest  their  title.  If  these  parties  knew  of  the 
sale  and  boring,  which  is  only  by  mere  inference,  there  i6 
evidence  tending  to  show  that  they  thought  it  was  only 
Mrs.  Williamson's  interest  that  was  sold,  as  she  is  showTn 
to  have  been  anxious  to  get  rid  of  the  land.  It  is  not  clear 
they  knew  of  it ;  but,  what  if  they  did?  Can  their  land 
be  taken  from  them  merely  for  that?  So  I  conclude  that 
estoppel  in  pais  will  not  defeat  the  plain,  legal  right  of 
the  plaintiffs.  But,  as  some  of  them  were  infants  and 
married  women,  even  if  there  were  facts  to  show  such  es- 
toppel as  is  here  contended  for,  it  would  not  bind  the  mar- 
ried women  or  infants.  They  would  not  be  guilty  of  such 
a  fraud  as  would  estop  them. 

The  title  of  these  plaintiffs  vested  before  April  1,  1869, 
and  therefore  the  interests  of  the  married  woman  were 
not  separate  estate.  A  distinction  is  made  in  a  brief  be- 
tween land  that  is  separate  estate  and  that  not  separate 
estate,  the  theory  being  that  as  to  separate  estate  the  mar- 
ried woman  may  lose  it  by  estoppel  in  pais,  whereas  she 
cannot  so  lose  land  not  separate  estate ;  but  as,  under  our 
statute,  her  sole  deed  is  void  in  both  cases,  and  she  could 
only  pass  either  <*lass  of  land  by  a  deed  with  privy  exami- 
nation (wrhen  this  transaction  occurred),  and  now  by  ac- 
knowledgements, her  husband  joining,  I  do  not  see  where 
any  distinction  comes  in.  Whether  a  married  woman,  by 
positive,  intentional  fraud,  can  lose  her  land,  when  her 
sole  deed  will  not  devest  her  of  it,  the  authorities  are  di- 
vided. I  should  say  that,  as  the  law  scrupulously  limits 
her  power  of  alienation  to  one  only  mode,  she  could  not  do 
so;  that  she  could  not  do  indirectly  what  she  could  not  do 
directly  by  a  solemn  deed,  because  it  is  the  policy  and  pos- 
itive provision  of  statute  that  she  shall  be  disabled  by  an 
act  of  hers  to  part  with  her  land  except  in  one  way.    Bige- 
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low,  Estop.  599;  Bish.  Mar.  Worn.  §  488;  2  Herm.  Estop. 
§  1102.  Note  that  I  am  speaking  of  her  losing  her  land, 
not  personalty,  for  I  think  she  may  thus  lose  her  person- 
alty, as  she  is  competent  to  sell  that.  But  in  this  case  no 
affirmative  act  of  fraudulent  representation  is  shown;  only 
silence.  If  I  be  right  in  the  position  that  actual  fraudu- 
lent representation  would  not  lose  her  right,  for  stronger 
reason  mere  silence  would  not ;  hut,  even  if  positive,  affirm- 
ative fraud  would  lose  her  land,  mere  silence  would  not. 
14  Am  &  Eng.  Enc.  Law,  643,  says  that,  as  "such  estoppels 
as  arise  out  of  failure  to  assert  a  right,  or  out  of  silence  or 
acquiescence  in  the  right  claimed  by  others,  arise  only  be- 
cause from  such  silence  and  acquiescence  a  representation 
is  implied,  it  is  clear  that  a  married  woman  can  be  bound 
by  silence  and  acquiescence  only  in  cases  where  she  would 
have  been  bound  had  she  expressly  made  the  statement 
implied.  Thus,  where  a  married  woman  makes  a  void 
deed,  she  is  not  estopped,  by  afterwards  recognizing  its 
validity,  and  allowing  the  grantee  to  improve  the  prop- 
erty, from  asserting  her  title,  for  she  would  not  be  estop- 
ped therefrom  by  expressly  telling  Hie  grantee  that  she 
would  never  claim  any  title  thereto;  but,  if  she  could  con- 
tract as  €a  feme  sole,  and  allowed  the  grantee  to  improve 
the  property  on  the  faith  of  a  title  given  him  by  her,  she 
could  not  deny  the  validity  of  that  title."  It  is  cautious 
to  observe  that  the  law  books  say  that,  in  order  that  a 
fraud  by  a  married  woman  shall  constitute  an  estoppel 
against  her,  it  must  be  unconnected  with  a  contract,  be- 
cause, as  her  contract  would  be  void,  her  mere  conduct 
connected  with  it  would  not  operate  to  enforce  it;  but  that 
was  when  she  was  disabled  from  contracting;  and,  now 
that  our  statute  lias  fully  enabled  her  to  contract,  I  think 
that  any  fraudulent  act  which  would  estop  her  when  not 
connected  with  a  contract  would  also  do  so  though  con- 
nected with  a  contract.  This  limitation  proceeded  from 
her  disability,  and,  that  having  been  removed,  the  limita- 
tion would  be  removed.  Bish.  Mar.  Worn.  §  493;  1  Pom. 
Eq.  Jur.  §418;  Tufts  v.  (open,  37  W.  Va.  629  (16  S.  E. 
793).  But  observe,  further,  that  as  to  selling  and  convey- 
ing her  land  she  remains  under  limited  disability.  Where- 
fore 1  am  clearly  of  opinion  that  the  mere  silence  or  inac- 
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tion  of  the  married  women — their  quiescence,  for  it  is  not 
acquiescence — does  not  bar  them. 

How  as  to  infants?  Positive  intentional  fraud  would 
bar  an  infant  of  years  of  discretion,  but  mere  silence  or 
quiescence  surely  will  not.  I  think  the  weight  of  authority 
is  that  matter  sufficient  to  raise  an  estoppel,  if  unconnected 
with  a  contract,  would  bar  an  infant  from  asserting  a  right 
even  to  land.  It  must,  however,  be  intentionally  fraud- 
ulent. Mere  silence  or  quiescence,  as  in  this  case,  will 
not  do  so.  Bigelow,  Estop.  600 ;  2  Pom.  Eq.  Jur.  §  815. 
The  deed  of  a  married  woman  is  void;  an  infant's  only 
voidable, — a  difference. 

I  have  discussed  the  question  whether  or  not  the  plain- 
tiffs are  barred  by  the  doctrine  of  estoppel  in  pais  as  an 
open  question  unaffected  by  the  former  decision,  though 
it  may  be  said  plausibly  that  it  did  decide  against  that  de- 
fense, in  deciding  that  Jones,  must  account  on  some  basis. 
If  a  good  bar,  he  would  not  have  to  account,  and  the  court 
would  have  dismissed  the  bill.  That  decision  did  not  de- 
cide finally  that  Jones  rightfully  bored  for  oil.  It  did  not  • 
decide  how  much  Jones  should  be  charged,  nor  on  what 
basis.  That  decision  was,  in  terms,  in  these  matters,  not 
final,  but  provisional. 

There  cannot  possibly  be  anything  in  the  contention  that 
laches  bars  relief.  The  delay  from  the  judicial  sale  was 
only  eighteen  months;  from  the  commencement  of  boring, 
some  less.  The  statute  of  limitations  gives  ten  years. 
The  many  cases  of  laches  cited  are  cases  of  deeds  or  other 
things  procured  by  fraud,  as  in  Whittaker  v.  Improvement 
Co.,  84  VV.  Va.  230  (12  S.  E.  507),  where  there  must  be 
promptness.  Here  is  no  such  case,  but  simply  one  in  ad- 
verse claim  of  another's  land,  or  ouster  by  one  tenant  in 
common,  or  a  suit  to  make  Jones  account  for  oil  taken 
from  the  land;  the  statute  giving  five  years.  Why,  in 
such  case,  plead  laches  short  of  the  period  fixed  by  statute? 
Viewed  as  a  suit  to  recover  possession, — but  it  is  not, — 
time  would  not  begin  until  the  end  of  the  life  estate. 
Merrittv.  Hughes,  36  W.  Va.  357  (15  wS.  E.  56);  Arnold 
v.  Bunnell,  42  VV.  Va.  473  (26  S.  E.  359).  Time  has  no 
weight  in  any  view  of  this  case. 

Having  reached  the  conclusion  that  the  plaintiffs  have 
right  to  relief,  the  next  question  is  as   to  what  shall  be 
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charged  to  Jones,  or  the  mode  of  account.  It  is  not  ques- 
tioned, but  may  be  stated  as  law  pertinent  to  the  case, 
that,  though  action  at  law  in  case  for  waste,  or  trover,  or 
trespass  de  bonis,  or  perhaps  pure  trespass  would  lie,  yet 
equity  can  take  the  account.  It  has  indubitable  jurisdic- 
tion for  an  injunction  to  restrain  the  waste.  Bettman  v. 
Harness,  42  W.  Va.  4313  (26  S.  E.  271);  Williamson  v. 
Jones,  39  W.  Va.  231  (19  S.  E.  436).  Having  jurisdiction 
for  one  purpose,  it  will  go  on  to  do  complete  justice  to 
avoid  multiplicity  of  suits.  Chrislip  v.  Teter  48  W.  Va, 
356  (27  S.  E.  288).  And  with  respect  to  a  suit  of  this  par- 
ticular  cast  to  enjoin  waste,  it  is  clear  equity  will  take  an 
account,  and  give  compensation  for  damages.  Story,  Eq. 
Jur.  §  517 ;  1  Washb.  Real  Prop.  126.  As  above  stated, 
Jones  had  no  right  to  any  of  the  oil  as  life  tenant.  As 
owner  of  the  three-tenths  of  the  land,  he  had  no  right  to 
produce  the  oil,  and  his  act  in  so  doing  was  one  of  wTaste. 
When  he  did  extract  the  oil,  seven-tenths  of  it  was  by 
right  and  title  oil  of  the  plaintiffs,  the  very  oil  itself,  be- 
cause taken  from  their  land.  Jones  converted  this,  their 
property,  to  his  own  use.  They  are  entitled  to  recover  the 
money  he  received  for  it,  if  ascertainable;  if  not,  its  value. 
It  is  urged  that  in  a  former  opinion  it  is  said  that  Jones 
had  right  to  bore,  so  he  did  not  take  more  than  his  share 
of  the  oil.  Would  not  that  leave  the  balance  the  prop- 
erty of  the  plaintiffs?  I  do  not  see  that  this  expression  that 
he  had  right  to  bore  is  material,  unless  it  show,  as  counsel 
seeks  to  use  it,  that  having  the  right  to  bore,  Jones  had 
the  right  to  keep  all  the  oil ;  but  that  the  opinion  in  words 
denies.  The  plaintiffs  owned  seven-tenths  of  the  oil  when 
it  readied  the  surface.  It  has  been  converted  to  his  own 
use  by  Jones.  He  claiming  all  the  land,  would  be  an 
ouster,  took  the  oil  under  adverse  hostile  claim,  as  an  act 
of  trespass.  Indeed,  the  plaintiffs  can  treat  it  as  an  ouster. 
It  is  not  a  question  of  rent  in  the  shape  of  royalty  of  one- 
eighth  of  the  oil  or  otherwise,  for  royalty  is  rent,  and 
springs  from  contract ;  and  there  was  nothing  contractual 
between  these  parties.  If  a  stranger  had  bored,  could  the 
plaintiffs  not  render  him  liable  for  the  conversion  of  their 
oil?  Jones  is  as  a  stranger,  a  hostile  claimant  shutting 
them  out;  and,  even  if  he  had  not  claimed  the  whole 
land,  but  acknowledged  their  right  to  part  of  the  land,  the 
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taking  of  the  oil   was  waste,  and  gave   him   no  right   to 
their  share.     The  former  opinion  says  this. 

It  is  claimed  for  Jones,  if  he  is  not  allowed  all  the  oil, 
he  should  pay  only  one-eighth  of  the  seven-eighths  as  roy- 
alty. If  he  had  worked  already  open  wells,  it  might  be 
more  plausible  to  say  so;  but  he  first  penetrated  the  soil 
as  a  wrongdoer,  in  a  legal  view.  If  an  open  well,  it  would 
be  Lawfully  used  by  a  life  tenant,  and  probably  by  a  ten- 
ant in  common,  as  one  mode  of  enjoyment  of  his  share.  I 
say  probably.  That  matter  is  not  before  us.  Rust  v.  Rust* 
17  W.  Va.  901,  holds,  that  where  one  tenant  in  common 
occupies  the  whole  property  he  is  liable  to  co-tenants  for  a 
reasonable  rent  for  it  in  the  condition  it  was  in  when  he 
took  possession.  This  is  approved  in  the  opinion  in  Dod- 
son  v.  Hay*,  29  W.  Va.  601  (2  S.  E.  415).  This  doctrine 
follows  Early  v.  Friend,  16  Grat.  21.  In  the  two  West 
Virginia  cases  the  use  of  the  land  was  for  ordinary  pur- 
poses, not  extracting  minerals,  and  the  occupying  tenant 
had  right  to  occupy  and  farm  the  land.  The  Early  Case. 
was  the  use  of  a  salt  well  opened  before  the  commence- 
ment of  the  co-tenancy,  and  perhaps  the  use  of  the  salt 
water  in  making  salt  by  the  occupying  tenant  was  lawful, 
as  the  use  of  the  land  in  the  condition  it  was  in  when  he 
went  upon  it,  and  as  it  had  been  used  by  the  ancestor. 
And  besides,  between  him  and  some  of  the  co-owners, 
there  was  a  stipulated  rent,  which  the  judge  gives  as  area- 
son  for  the  charge  of  a  rent ;  and  besides  he  says  the  occu- 
pying co-tenant  and  the  others  regarded  it  as  a  renting. 
And  the  court  refrained  from  laying  this  down  as  an  inex- 
orable rule,  saying  there  might  be  cases  calling  for  an  ac- 
count of  rents  and  profits.  The  case  in  hand  is  a  case  of  a 
different  hue ;  not  the  case  of  one  cropping  the  land  in  that 
legitimate  use  which  a  tenant  in  common  may  make  of  the 
land;  not  use  of  open  salt  or  oil  well,  which  likely  can  be 
used  by  one  tenant  as  it  had  been  before;  but  where  one 
pierces  the  earth,  and  takes  from  its  place  oil  that  is  a  part 
of  the  realty, — an  act  not  of  legitimate  use,  but  destruc- 
tion and  waste  of  the  inheritance  of  the  others.  Almost 
an  exactly  similar  case  to  the  one  in  hand  is  Rufners  v. 
Lewis'  Er'rs,  7  Leigh,  720,  where  persons  claiming  ad- 
versely to  plaintiffs  were  held  tenants  in  common  with 
them,  and  had  sole  occupation,  and  had  discovered  salt, 
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and  bored  wells.  Great  controversy  arose  as  to  the  mode  of 
charge  against  them.  Held  chargeable,  not  with  rental, 
but  rents  and  profits,  if  any  made,  with  credit  for  expenses 
and  improvements.  Graham  \.  Pierce,  19  Grat.  28,  is  like 
unto  this  case.  It  was  a  case  of  lead  mines,  where  parties 
jointly  operated  them  for  a  time,  and  one  continued  to  use 
the  open  mines.  President  Moncure  said:  "The  court  is 
further  of  opinion  that  although,  as  a  general  rule,  where  one 
tenant  in  common  occupies  and  uses  the  common  property  to 
the  exclusion  of  his  co-tenants,  or  occupies  more  of  the  com- 
mon property  than  his  just  share  or  proportion,  the  best 
measure  of  his  accountability  to  his  co-tenants  may  be  their 
shares  or  proportions  of  a  fair  rent  of  the  property  so  occu- 
pied and  used  by  him,  according  to  the  principle  laid  down  in 
the  case  of  Early  v.  Friend,  10  Grat.  21,  52,  yet,  as  was  said 
in  that  case,  there  may  be  peculiar  circumstances  in  a  case, 
making  it  proper  to  resort  to  an  account  of  issues,  profits, 
etc.,  as  a  mode  of  adjustment  between  the  tenants  in  com- 
mon.' Id.  54;  Iiuffners  v.  Lewis*  A»s,  7  Leigh  720."  "Un- 
der the  circumstances  of  this  case  it  was  proper  to  resort 
to  an  account  of  issues,  profits,  etc.,  as  a  mode  of  adjust- 
ment between  the  tenants  in  common.  It  is  not  a  case  of 
land  used  for  agricultural  purposes  only,  in  which  there  is 
no  difficulty  in  ascertaining  a  fair  rent  for  the  use  and  oc- 
cupation ;  nor  is  it  such  a  case  as  that  of  Early  v.  Friend^ 
where  the  property  consisted  of  salt  works,  the  yearly 
value  of  which  might  be  ascertained  with  reasonable  cer- 
tainty, and  where  a  money  rent  had  been  contracted  for 
and  paid  to  some  of  the  tenants  in  common,  which  fur- 
nished a  standard  for  ascertaining  the  amount  due  to  oth- 
ers; but  it  is  the  case  of  a  lead  mine,  the  yearly  value  of 
which,  and  more  especially  of  an  undivided  and  uncertain 
portion  of  which,  is  incapable  of  ascertaiment.  Nor  would 
it  be  just,  in  settling  the  account  of  issues  and  profits,  to 
charge  the  occupying  and  operating  tenants  with  a  certain 
sum  per  ton  for  the  quantity  of  ore  raised  from  the  mine, 
or  to  credit  them  with  an  estimated  sum  per  ton  for  raising 
the  ore  and  manufacturing  the  lead,  as  contended  for  by 
the  appellants.  Such  a  mode  would  be  founded  on  con- 
jecture merely,  and  would  be  very  unequal  and  unjust,  as 
it  could  not  be  known  what  would  be  the  cost  of  raising 
ore,  which  would  depend  upon  its  situation  in  the  mine,  its 
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decree  of  richness,  and  the  facility  or  difficulty  of  getting 
at  it,  as  well  as  upon  the  uncertain  price  of  labor;  nor 
what  would  be  the  cost  of  manufacturing  lead,  which 
would  depend  upon  the  varying  price  of  labor  and  sup- 
plies. The  best  mode  of  settling  such  an  account,  and  one 
which  is  perfectly  just,  supposing  the  tenant  to  have  been 
capable  and  faithful,  is  to  charge  him  with  all  his  receipts, 
and  credit  him  with  all  his  expenses,  on  account  of  the  op- 
eration of  the  mine."  If  the  difference  in  the  nature  of  a 
lead  mine  and  a  salt  works  was  such  as  to  require  in  the 
case  of  the  former  an  account  of  rents  and  profits,  with  how 
much  more  force  are  we  driven  to  the  conclusion  that  in  a 
property  such  as  that  in  the  case  at  bar,*  consisting  of  oil 
wells,  the  yearly  value  of  which  was  still  more  uncertain 
and  difficult  of  ascertainment,  in  which  the  cost  of  opera- 
tion is  still  more  uncertain  than  that  of  the  lead  mine, 
the  account  must  be  taken  as  one  of  rents  and  profits. 

In  Xewmati  v.  Xewman,  27  Grat.  722,  the  court  had  to 
determine  the  basis  of  an  account  between  co-tenants  of 
an  iron  mine.  On  pages  722  and  728,  President  Moncure 
refers  to  the  cases  of  Graham  v.  Pierce,  and  Early  v. 
Friend,  and  quotes  from  Graham  v.  Pierre,  the  dis- 
tinctions between  the  two  cases  there  stated.  The  opin- 
ion says  :  "That  was  the  case  of  a  lead  mine,  while  this  is 
the  case  of  an  iron  mine;  and  there  seems  to  be  no  differ- 
ence in  principle  between  them  on  the  subject  we  are  now 
considering.  A  tenant  of  such  property  necessarily  uses  a 
part  of  the  subject  itself,  and  maybe  such  uses  render  the 
residue  of  the  subject  of  little  or  no  value.  It  may  be  dis- 
covered by  explorations  and  operations  that  the  property 
is  of  great  value,  or  the  contrary.  To  rent  it  for  a  certain 
sum  is  to  make  a  bargain  of  speculation  and  hazard,  which 
is  always  objectionable  in  such  cases,  as  it  is  almost  sure 
to  operate  unequally  on  the  parties;  whereas  to  carry  on 
operations  upon  it  for  the  joint  and  equal  benefit  of  all 
the  owners  in  proportion  to  their  respective  interests  in 
the  subject,  and  by  the  agency  of  persons  (whether  they 
have  an  interest  therein  or  not)  who  may  be  amply  com- 
pensated for  their  trouble,  complete  justice  will  be  done 
to  all  parties  concerned.  It  may  be  said  that  to  carry  on 
the  business  required  a  capital,  which  one  of  the  parties 
did  not  have.     But  that  matter  may  be  adjusted  by  allow- 
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ing  interest  to  the  party  who  advances  the  capital.  In  this 
case  the  property  was  of  known  and  established  value, 
and  there  would  probably  have  been  no  difficulty  in  finding 
a  suitable  agent,  and  borrowing  the  necessary  capital  to 
carry  on  the  operations,  even  if  both  had  not  been  readily 
furnished  by  one  of  the  parties."  As  counsel  say  :  "Here 
are  pointed  out  other  facts  which  are  also  found  in  the 
case  at  bar,  and  which,  it  seems  to  me,  are  controlling, 
and  require  the  application  to  this  case  of  the  rule  in  Gra- 
ham v.  Pierce.  These  facts  are  that  the  development  of  oil 
property  necessarily  uses  part  of  the  subject  itself  more 
rapidly  and  completely  than  in  the  case  of  a  lead  mine,  and 
renders  the  residtie  of  the  subject  of  no  value  whatever. 
It  is  even  more  true  of  an  oil  well  than  a  lead  mine  that 
explorations  and  operations  may  show  that  it  is  of  great 
value,  or  the  contrary.  The  speculation  and  hazard  are 
more  in  the  case  of  an  oil  well  than  in  that  of  a  lead  mine. 
Indeed,  all  that  is  said  by  Judge  Moncure  in  Newman  v. 
Newman,  as  quoted  above,  is  applicable  with  added  force 
in  the  case  at  bar.  In  both  the  Virginia  cases  in  which  a 
rent  was  charged  (actually  in  one,  nominally  in  the  other) 
the  property  consisted  of  open  mines,  and  the  parties  in- 
terested had  theretofore  settled  accounts  on  the  basis  of  a 
rent.  Neither  of  those  facts  exist  here,  where  the  wells 
were  not  open ;  no  rent  had  theretofore  been  charged,  and 
the  inheritance  itself  was  being  taken." 

In  Dodge  v.  Davis,  85  Iowa,  77,  (52  N.  W.  2),  an  instruc- 
tion was  held  proper  (pages  81,  82,  85  Iowa,  and  page  3,  52 
N.  W.)  that  a  tenant  in  common  was  entitled  to  recover 
from  a  defendant  co-tenant,  who  had  ousted  him,  claiming 
exclusive  right  to  use  the  land,  in  addition  to  a  fair  rent 
for  the  use  of  the  premises,  his  share  of  the  fair  market 
value  of  the  trees  or  timber,  if  any,  that  defendant  sold 
to  third  parties  off  of  said  land.  In  Ifaffw  McDonald,  22 
Ga.  131,  relating  to  a  gold  mine,  it  was  held:  "A  tenant 
in  common,  who  receives  more  than  his  share  of  the  profits 
of  the  common  property,  holds  the  surplus  as  baliff  for 
his  co-tenant,  who  therefore  stands  to  him  as  principal. 
He  consequently  is  bound  to  pay  his  co-tenant  the  actual 
profits  which  he  has  made  out  of  such  surplus,  as  well  as 
the  surplus  itself/'  In  llaijdcn  v.  Merrill,  44  Vt.  336,  the 
defendant  co-tenant  was  held  liable  for  profits,  and  not  for 
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rent.  In  Shepard  v.  Richard*,  2  Gray  424,  the  inquiry  was 
to  the  profits  received,  not  the  rent  due.  In  Pearson  v. 
Carlton,  18  S.  0.  47,  an  account  for  rents  and  profits  (page 
49)  was  held  proper  (pages  53,  54).  This  was  a  case  where 
land  was  sold  under  decree  where  an  heir  was  not  a  party, 
and  he  was  given  partition  and  rents  and  profits.  That 
case  refers  to  Jones  v.  Massey,  14  S.  C  292,  which  held 
that  the  accounting  should  be  of  rents  and  profits,  and  not 
of  rental  value.  Such  was  the  accounting  in  Dewing  v. 
Dewing,  165  Mass.  230,  (42  N.  E.  1128).  In  Winton  'Coal 
Co.  v.  Pancoast  Coal  Co.,  170  Pa.  St.  442,  (33  Atl.  Ill),  the 
court,  after  construing  the  statute  of  Anne,  say  :  "Where 
the  co-tenant  has  actually  received  the  rent  of  the  common 
property,  or  has  converted  coal,  timber,  gas,  oil,  or  minerals 
— part  thereof — into  cash,  and  retains  a  share  thereof 
which  actually  belongs  to  his  co-owner,  there,  would  seem 
to  be  no  good  reason  why,  in  a  proper  case,  he  may  not  be 
sued  in  assumpsit  for  his  co-tenant's  share  thereof."  See 
also,  Fiqvetx.  Allison,  12  Mich.  328;  Loomis  v.  O'Neal, 
73  Mich.  582,  (41  N.  W.  701);  Tuttle  v.  Campbell,  74 
Mich.  662,  (42  N.  W.  384).  "In  Job  v.  Potton,  L.  K.  20 
Eq.  84,  the  court  regarded  the  defendant  co-tenant  as 
having  been  in  all  respects  blameless,  not  a  willful  wrong- 
doer against  whom  the  accounts  would  be  taken  rigorously, 
not  negligent  or  tortious;  so  that,  while  he  would  be 
allowed  for  bringing  the  coal  to  the  pit's  mouth,  but  not 
for  the  expense  of  severance,  but  as  having  produced  the 
coal  in  the  exercise  of  a  strict  right  (page  97),  and  decreed 
an  account  against  the  defendant  for  the  value  at  the  pit's 
mouth  of  the  coal  raised,  less  the  cost  of  getting  and  rais- 
ing it.  The  idea  that  he  should  be  dismissed  on  payment 
of  a  rent  does  not  seem  to  have  occurred  to  any  one." 

It  does  seem  to  me  on  authority  and  reason  that  an 
account  of  rents  and  profits  is  the  true  basis.  I  cannot  see 
how,  where  tliere  is  no  lease,  no  contract,  no  tacit  under- 
standing between  the  parties,  no  past  mode  of  business, 
but  one  not  the  true  owner  has  used  and  received  rents  and 
profits  from  land  of  other  people,  you  can  charge  an  an- 
nual rental,  and  not  their  fraction  of  rents  and  profits 
received  by  the  occupier. 

What  is  to  be  done  with  the  money  to  which  the  plaintiffs 
are  entitled?     Does  it  go  to  them  at  once,  or  is  it  to  be  put  at 
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interest,  and  Jones,  as  life  tenant,  get  the  interest  on  it, 
during  Eliza  Williamson's  life,  or  a  certain  sum  for  its 
present  worth? 

As  above  shown,  by  reference  to  McSwinney  on  Mines,  it 
goes  at  once  to  the  plaintiff's,  and  Jones  has  no  right  to  in- 
terest on  it  during  the  life  estate  :  (1)  Because  he  is,  in  a 
legal  point  of  view,  a  wrongdoer,  and,  if  given  interest, 
this  would  give  him  the  benefit  of  his  own  wrong.  In 
Williams  v.  Duke  of  Bolton,  1  Cox,  Oh.  72  (8  P.  Wins. 
268),  a  tenant  for  life  committing  waste,  who  owned  the 
next  existent  estate  of  inheritance,  subject  to  an  inter- 
mediate contingent  remainder,  was  not  allowed  to  take 
advantage  of  his  own  wrong  in  cutting  timber,  but  the 
fund  was  kept  for  the  contingent  remainder-men,  and  he 
was  made  to  pay  interest  on  it  from  the  time  the  money 
for  the  timber  was  received.  There  are  instances  where 
the  reversioner  or  remainder-man,  during  a  life  estate  in 
another,  wrongfully  severs  minerals,  the  proceeds  are  in- 
vested, and  the  income  paid  to  the  life  teant  during  life, 
though  the  minerals  really  belonged  to  the  wrongdoer, 
because  he  could  not  take  advantage  of  his  wrong  against 
the  tenant.  McSwinney,  Mines,  65.  This  is  doubtful,  but 
shows  how  far  courts  go  against  one  doing  the  unlawful  act. 

(2).  Jones  is  not  entitled  to  interest,  because  he  did  not 
own  a  drop  of  the  oil  belonging  to  the  owners  of  the  seven- 
tenths.  He  is  not  entitled  to  the  oil,  and,  of  course,  is  not 
entitled  to  the  income  of  interest  from  its  proceeds. 

The  decree  gave  the  collateral  heirs  of  Dr.  Weirich,  hus- 
band of  Laura  Weirich,  shares  in  the  amount  charged  to 
Jones  for  the  oil.  I  think  this  was  error.  Laura  Weirich 
was  a  child  of  David  Hickman,  outliving  her  father,  dying 
childless,  leaving  her  husband,  to  whom  by  her  will  she  gave 
all  her  interest  in  the  estate  of  her  father,  "both  as  legatee 
and  residuary  distributee  under  his  last  will."  The  will 
of  her  father  gave  her  a  legacy  of  six  hundred  dollars  and 
some  silverware.  By  clause  fourteen  he  provided  that  his 
real  estate  not  before  disposed  of  (and  this  land  had  been 
given  to  Mrs.  Williamson  for  life  with  remainder  to  her 
sisters)  be  sold,  and  out  of  it  and  his  personalty  his  debts 
paid  and  the  bequests  he  made,  and  the  residue  divided 
equally  among  his  daughters,  among  them  Laura  Weirich. 
The  will  of  Laura  Weirich  would  give  her  husband  her 
legacy  of  six  hundred  dollars  and  the  silverware,  and  her 
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share  in  the  residue  arising  from  the  sale  of  land  and  per- 
sonalty, as  the  words,  "both  as  legatee  and  residuary  dis- 
tributee," would  in  their  legal  import  imply.  They  are 
subjects  fitting  those  words  in  their  legal  meaning.  She 
gave,  too,  "subject  to  certain  devises  and  bequests  herein- 
after to  be  made,"  but  made  bequests, — no  devises, — but 
used  improperly  the  word  "devise"  in  making  bequests, 
tending  to  show  still  further  that  she  had  her  mind  on  per- 
sonalty, not  realty.  Her  will  gave  nothing  in  this  land. 
Hence  her  husband  got  no  interest  in  this  land,  and  she 
died  intestate  as  to  it ;  and  as  she  died  before  the  Code  of 
1868,  and  under  the  reign  of  clause  8,  s.  1,  c.  128,  Code 
I860,  it  would  go  to  her  sisters,  the  plaintiffs,  not  to  the 
husband,  under  section  1,  cl.  2,  c.  78,  Code  1868.  And 
besides,  she  died  under  Code  I860,  and  chapter  122,  s.  8, 
allowed  a  married  woman  to  make  will  only  of  her  sepa- 
rate estate;  and  this  was  not  separate  estate,  because  it 
vested  in  her  before  our  first  separate  estate  act  (chapter 
66,  Code  1868). 

As  to  the  alleged  error  in  not  decreeing  that  the  pur- 
chase money  under  the  judicial  sale,  paid  by  the  pur- 
chaser, be  refunded  to  the  purchaser,  that  was  not' cogni- 
zable in  this  case,  but  by  some  proceeding  or  step  in  the 
case  in  which  the  sale  was  had,  or  other  independent  pro- 
ceeding, whatever  it  may  be. 

This  decision  may  be  burdensome  to  Jones,  who  appears 
to  be  a  man  of  great  energy,  business  capacity,  and  merit, 
and  I  will  not  conceal  the  wish  that  we  could,  consistently 
with  law,  be  more  favorable  to  him ;  but  we  are  bound  by 
the  law,  seemingly  very  plain,  and  in  itself  logical  and  wrell 
established.  The  plain  and  simple  showing  of  the  volumi- 
nous record  and  contestation  in  this  case  is  that  he  has 
taken  sole  and  exclusive  possession  of  land  belonging  in 
greater  fraction  to  others,  and  of  his  own  accord  drawn 
from  it  vast  quantities  of  oil  belonging  to  them  in  clear 
law,  and  sold  it,  and  reaped  rich  return,  and  the  true 
owners  demand  their  own  under  the  law.  If  he  was  mis- 
taken in  his  own  judgment  as  to  the  title,  or  from  mis- 
advice,  it  is  a  misfortune  that  is  to  be  regretted,  but  for 
which  the  plaintiffs  are  not  legally  responsible;  and  if  he 
knew  of  the  defect  of  title,  and  he  surely  had  enough  to 
warn  him  and  put  him  upon  inquiry  before  embarking  in 
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large  expenditures,  it  seems  only  rashness,  or  rash  specu- 
lation. In  fact,  however,  the  returns  bored  the  wells  after 
the  first. 

I  have  said  so  much  only  in  consideration  of  the  pecu- 
niary magnitude  of  the  ca.se.  and  in  deference  to  the  elab- 
oration, in  the  oral  arguments  and  briefs  of  distinguished 
counsel,  of  the  points  involved  in  the  case,  which  do  not 
seem  to  me  to  be  very  difficult  of  solution,  up  to  this  point. 
As  stated  above,  the  charge  against  Jones  is  to  be  by  rents 
and  profits,  not  by  annual  rentals;  but  this  presents  a  ques- 
tion which  has  given  me  great  perplexity,  and  this  is  the 
question,  wrhat  shall  be  credited  to  Jones  against  rents  and 
profits? — especially  whether  he  shall  be  repaid  expense  of 
boring  wells.  Where  one  man,  in  possession  under  a  hos- 
tile defective  claim  or  title,  makes  permanent  improve- 
ments, the  common-law  gave  him  no  pay  for  them,  as  he 
voluntarily  put  them  upon  the  land  of  another ;  but  our 
Code  (chapter  91)  gives  compensation  therefor  if,  when 
the  improvements  are  made,  there  is  "reason  to  believe 
the  title  good  under  which  he  or  they  were  holding."  As 
shown  above,  warning  was  given  Jones  by  Tennant,  his 
agent,  and  by  the  record  under  which  he  purchased,  of  the 
rights  of  the  plaintiffs,  and  our  Court  has  held  that  this 
notice  precludes  allowance  for  improvements.  Hall  v. 
Hall,  30  W.  Va.  779  (5  S.  E.  260) ;  Dawson  v.  Grow,  29 
W.  Va.  888  (1  8.  E.  564) ;  Cain  v.  Cox,  29  W.  Va.  258  (1  8. 
E.  298);  Id.,  23  W.  Va.  613.  Good  faith  would  seem  to 
be  the  test,  but  these  cases  affect  Jones,  legally  speaking, 
with  a  notice  repelling  good  faith;  and  yet  there  is  good 
ground  for  saying  that,  as  a  matter  of  fact,  Jones,  from 
misadvice  as  to  the  law,  thought  he  was  buying  a  good  ti- 
tle. People  generally  think  that  a  court  sale  always  gives 
good  title,  whereas  often  it  does  not.  Therefore,  viewing 
Jones  as  an  adverse  claimant,  or  as  one  who,  being  really 
a  tenant  in  common,  yet  takes  sole  possession,  denying 
the  claim  of  all  others  and  claiming  the  entirety,  and  tak- 
ing exclusively  all  renfs  and  profits,  it  is  difficult  to  accord 
him  compensation  consistently  with  dry  law.  Even  where 
one  joint  tenant  or  tenant  in  common,  not  claiming  the 
whole, — not  denying  his  fellow's  right, — makes  permanent 
improvements,  without  his  fellow's  consent,  he  cannot 
charge  him,  nor  hold  exclusive  possession  until  reimbursed 
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by  rents  and  profits.  Ward  v.  Ward's  Heirs,  40  W.  Va. 
611  (21  S.  E.  746) ;  Freem.  Co-Ten.  §  262.  In  Great  v. 
Jack,  3  Watts.  288  (27  Am.  Dec.  353),  and  note,  it 
was  held  that  "a  joint  tenant  or  tenant  in  common  may 
not  erect  buildings  or  make  improvements  without  the  con- 
sent of  his  co-tenants,  and  then  claim  to  hold  until  reim- 
bursed a  proportion  of  the  moneys  expended.  Nor  will  it 
alter  the  case  that  the  co-tenant  knew  that  the  buildings 
were  being  erected,  and  made  no  objection."  The  opinion 
there  says:  uThere  are,  however,  cases  in  which  an  owner 
standing  by,  and  permitting  another  to  expend  money  in 
improving,  has,  in  equity,  been  deemed  a  delinquent,  and 
been  compelled  to  surrender  his  right  on  receiving  com- 
pensation, or  else  to  pay  for  the  improvement;  but  in  these 
cases  there  is  always  some  ingredient  which  would  make 
it  a  fraud  in  the  owner  of  the  land  to  insist  on  his  legal 
right.  There  is  something  like  encouragement  to  the  oth- 
er's going  on ;  or  the  one  party  acts  ignorantly,  and  with- 
out the  means  of  bettei;  information,  jtnd  the  other  remains 
silent  when  it  is  in  his  power  to  prevent  him  from  expend- 
ing his  money  under  a  delusion.  To  permit  such  a  one  to 
take  advantage  of  the  mistake  would  be  revolting  to  every 
sentiment  of  justice.  But,  on  the  other  hand,  I  know  no 
case  where  equity  has,  on  the  mere  ground  of  silence,  re- 
lieved one  who  is  perfectly  acquainted  with  his  rights,  or 
has  the  means  of  becoming  so,  and  yet  willfully  undertakes 
to  proceed  in  expending  money  on  the  land  of  another 
without  obtaining  or  asking  his  consent.  His  ignorance, 
if  it  exists,  is  willful,  and  he  acts  at  his  peril.  In  the 
case  before  us,  there  is  no  evidence  that  the  plaintiff,  in 
any  respect,  encouraged  or  connived  at  the  erection  of 
these  buildings.  Nor  was  the  plaintiff  bound  to  notify 
Blair  of  his  right  in  the  land,  or  of  his  dissent  to  the  erec- 
tion of  the  buildings.  Blair  was  well  acquainted  with  the 
title  of  the  respective  parties,  and  if  he  was  not  he  was 
bound  to  inquire  into  the  title  before  he  undertook  to  ap- 
propriate the  lot.  It  was  a  matter  of  record,  accessible  to 
all." 

It  is  difficult  to  ignore  the  force  of  that  argumentation 

in  this  case.     In   fact,  if  we   turn  to  the  case  of  Foster  v. 

Weaver,   1J8  Pa.  St.   42  (12  Atl.  313),  and  the   principles 

stated  in  it,  we  could,  with  some  plausibility,  deny  any 
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cost  of  production  at  all.  That  case  held  that  one  tenant 
in  common,  tortiously  deprived  by  fraud  of  his  co- 
tenant  of  his  interest  in  an  oil  lease,  is  entitled, 
in  a  suit  brought  for  his  "share  of  the  oil  produced 
and  converted  by  the  co-tenant,  to  recover  as  damages  the 
value  of  the  oil  in  the  tank  without  deducting  for  expenses 
of  production.  The  test  there  made  as  to  such  allowance 
is  whether  the  party  acted  under  honest  mistake  of  good 
right,  or  otherwise ;  and  seeing  that  our  cases  of  Hall  v. 
IIall,80  W.  Va.  779,  (5  S.  E.  260),  and  Dawson  v.  Grow, 
29  W.  Va.  833,  (1  S.  E.  564),  upon  the  record  of  the  case  in 
which  Jones  purchased,  and  other  circumstances,  would 
affect  him  with  notice  and  deny  him  improvements,  I  re- 
peat that  there  would  be  plausibility  for  denying  any  cost 
of  production.  The  thought  occurred  to  me  that  the  record 
charged  Jones  with  only  constructive  notice,  not  actual 
notice,  and  perhaps  actual  notice  was  necessary;  but 
Hall  v.  Flail,  F)awson  v.  Grow,  and  Cain  v.  Cox, 
29  W.  Va.  258,  (1  S.  E.  298),  and  Id.,  23  W.  Va. 
618,  reject  this  thought;  also  10  Am.  &  Eng.  Enc. 
Law,  247.  Ejfingerv.  Hall,  81  Va.  94,  holds  constructive 
notice  tantamount  to  actual  notice,  but  holds  that  pur- 
chasers at  judicial  sales  may  well  presume  everything 
rightly  done,  but  that  purchasers  in  pais  must  examine 
the  chain  of  title.  This  exception  as  to  judicial  sales,  I 
doubt,  our  case  of  FFall  v.  FFall,  30  W.  Va.  779,  (5  8.  E. 
260),  is  contra.  The  very  record  of  the  case  in  which  the 
sale  was  made  and  Hickman's  will  spoke  the  rights  of 
plaintiffs.  If  a  man's  deed  tells  him  of  another's  right, 
why  may  we  not  say  so  when  the  record  giving  him  title 
tells  him  of  it?  To  say  otherwise  is  to  say  a  purchaser  at 
a  court  sale  may  shut  his  eyes  to  the  contents  of  the  record, 
which  would  notify  him  of  another's  right,  make  improve- 
ments, and  then  take  away  that  other's  rights,  though  by 
the  sale  he  derived  no  title  to  such  other's  rights ;  the  suit 
thus  operating  to  do  indirectly  what  it  does  not  do  directly. 
If  Jones,  by  mistake  of  law,  was  led  to  believe  that  the 
court  sale  conferred  good  title,  that  will  not  serve  him. 
Opinion  in  FFall  v.  FFall,  30  \V.  Va.  785,  (5  S.  E.  260); 
FFarner  v.  Price,  17  W.  Va.  523;  10  Am.  &  Eng.  Enc. 
Law,  248,  note. 
But  there  are  other  considerations.     We  are  in  a  court 
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of  equity,  which  often  departs  from  dry  legal  rules  in  the 
interest  of  substantial,  even-handed  justice.  It  does  not 
seem  that  there  is  any  inflexible,  iron-clad  rule  in  equity 
in  this  matter,  unless  our  statute  imposes  it.  This  is  not 
the  case  of  a  suit  to  impose  upon  the  co-owner  a  personal 
liability,  or  a  liability  on  his  land,  for  improvements,  nor 
to  continue  in  possession  till  future  profits  shall  reimburse 
them  ;  but  it  is  a  case  where  the  plaintiffs  ask  an  account 
to  charge  Jones  with  rents  and  profits,  and  lie  seeks  to  set 
off  improvements.  Yea,  more,  it  is  a  case  where  the 
plaintiffs  ask  to  receive  the  benefit  of  the  property  in  its 
improved  condition, — to  have  the  benefit  of  those  improve- 
ments; that  is,  they  ask  pay  for  oil  flowing  through  these 
very  wells,  without  which  wells  there  would  not  be  a 
gallon  of  oil  for  them  or  for  Jones.  The  law  is  well  set- 
tled that  in  account  of  rents  and  profits  you  must  charge 
the  party  for  the  property  in  its  condition  before  his  im- 
provements, and  not  with  the  profits  of  his  improvements 
(page  789,  80  W.  Va.,  and  page  265,  5  S.  E.);  Freem. 
Co-Ten.  §  262;  Code,  c.  91,  §2;  Moore  v.  Ligon,  30  W. 
Va.  155,  (8  S.  E.  576) ;  White  v.  Stuart,  76  Va.  566;  Early 
v.  Friend,  16  Grat.  21;  Fishack  v.  Ball,  34  W. 
Va.  644,  (12  S.  E.  856).  This  is  a  strong  factor  in 
the  solution  of  this  question.  The  plaintiffs  demand 
their  oil,  solely  the  fruit  of  the  pluck  and  courage  and 
energy  of  Jones,  in  hazardous  enterprises,  which  might 
have  involved  him  in  ruin.  They  come  into  a  court  of 
equity,  asking  that  we  accord  them  their  legal  rights,  and 
they  are  given  unto  them,  but  it  is  an  adage  that  he  who 
asks  equity  must  himself  do  equity.  He  cannot,  in  every 
instance,  eat  the  fruitage  without  sharing  in  the  burden 
of  the  planting.  I  repeat  that  no  immovable  rule  binds  a 
court  of  equity  in  this  matter.  Freeman's  Co-Tenancy 
&  Partition  (section  279)  says:  "Improvements  made  by 
one  co-tenant,  independent  of  any  agreement  so  to  do, 
may  sometimes  be  proper  matter  to  be  considered  in  taking 
an  account;  but  under  what  circumstances,  and  to  what 
extent,  improvements  may  be  considered  in  taking  an  ac- 
count between  co-tenants,  cannot  be  stated  with  desirable 
precision.  It  is  probable,  however,  that  they  will  not  be 
made  a  subject  of  compensation,  unless  they  are  of  a  usual 
character  and  necessary  for  the  ordinary  and  conceded  use 
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of  the  property.''  There  is  a  difference  between  the  case 
where  the  party  making  improvements  seeks,  as  an  actor 
or  plaintiff,  to  set  up  a  debt  against  the  co-owner  or  his 
land  for  improvements,  and  one  where  the  co-owner  calls 
on  the  other  to  account  for  rents  and  profits;  for  in  the 
former  case,  generally,  the  party  will  fail,  and  in  the  lat- 
ter, if  the  party  has  acted  in  good  faith,  he  will  be  allowed 
to  set  off  improvements.  See  opinion  in  Ejfinger  v.  Hall, 
81  Va.  103;  3  Pom.  Eq.  Jur.  §  1241.  There  is  some  au- 
thority that  where  one  has  in  good  faith  put  improvements 
on  land  he  may,  by  a  suit  of  his  own,  charge  the  land. 
Bright  v.  Boyd,  1  Story,  478  (Fed.  Cas.  No.  1,875).  But 
unless  there  was  an  agreement  or  circumstances  tanta- 
mount, or  fraud,  I  would  doubt  this.  Clearly,  a  consent 
to  such  improvement  binds  the  party,  and  creates  a  lien 
on  the  land  and  a  personal  obligation.  Houston  v.  MeClu- 
ney,  8  W.  Va.  135.  (It  is  proper  to  remark  that  defend- 
ants claiming  improvements  under  chapter  91,  Code,  may 
recover  beyond  rents  and  profits,  if  in  good  faith  claim- 
ants). I  repeat  that  this  suit  is  to  charge  Jones  with  rents 
and  profits,  and  it  is  not  inconsistent  to  allow  him  as  a  set- 
off expenses  of  production,  including,  not  merely  hand- 
ling the  oil,  but  the  cost  of  boring  productive  wells,  under 
the  particular  circumstances  of  the  case,  namely,  that  by 
reason  of  the  energy  and  risk  of  Jones  he  developed  this 
hitherto  worthless  land  into  an  oil  field  of  almost  amazing 
wealth,  yielding  far  beyond  the  cost  of  development,  and 
leaving  to  go  to  the  plaintiffs  large  returns.  If  we  give 
Jones  his  expenditures,  still  a  large  amount  goes  to  the 
plaintiffs;  otherwise  Jones  loses  them,  and  this  would  vio- 
late a  rule  of  equity  which,  translated  from  the  Latin,  says 
that  uby  the  natural  lawr  it  is  not  right  that  any  one  should 
grow  rich  by  the  detriment  and  injury  of  another."  Much 
authority  can  be  shown  to  support  this  doctrine  in  addition 
to  that  given  above.  Story,  Eq.  Jur.  §  1236,  note;  Corco- 
ran v.  Corcoran  (Ind.  Sup.)  21  N.  E.  468;  Stewart  v. 
Stewart,  (Wis.)  63  N.  W.  886;  11  Am.  &  Eng.  Knc?  Law, 
1107.  But  for  Jones'  acts,  this  oil  would  not  have  been 
produced,  so  far  as  we  can  see ;  but  for  him  perhaps  this 
oil  now  enriching  the  plaintiffs  would  have  been  lost  to 
them  by  being  drained  off  by  wells  on  adjoining  lands. 
Under  these  circumstances,  equity  cannot  be  blind  to  the 
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argument  that  Jones'  acts  have  been  to  the  plaintiffs  a 
blessing,  not  even  in  disguise,  but  plain  and  apparent. 
We  can  not  be  deaf  to  the  argument  that  the  labor,  enter- 
prise, and  business  ability  of  this  man,  though  technically 
in  the  wrong,  appeal  to  a  court  of  equity  with  strong  call 
for  liberality  so  far  as  to  repay  him  by  set-off  all  outlay  in 
producing  oil,  including  cost  of  productive  wells,  and  we 
resolve  any  doubt  by  so  holding.  A  debt  for  such  im- 
provement could  not  be  made  against  the  plaintiffs',  nor 
would  we  say  that  all  their  oil  could  be  thus  absorbed ; 
but  here  is  a  large  surplus. 

In  conclusion,  I  must  not  omit  to  say  that  our  holding  in 
allowing  cost  of  wells  is  fortified  by  the  precedent  of  Ruff- 
ners  v.  Lewis'  Ex'rs,  7  Leigh  720,  where  parties,  holding 
adversely  to  the  plaintiff,  were  treated  as  tenants  in  com- 
mon with  them,  and  as  they  had  bored  wells,  and  discov- 
ered and  produced  salt  water,  were  allowed  improvements, 
including  cost  of  wells,  as  set-offs  against  rents  and  profits, 
and  even  for  abortive  wells,  the  court  saying:  "The 
plaintiffs,  if  they  will  have  advantage  from  their  successes, 
must  be  content  to  share  in  their  disappointments  and 
failures.  He  who  takes  the  profit  must  share  the  burden." 
True,  in  that  case,  the  court  found  that  the  parties  acted 
under  fair  belief  of  good  title,  so  that  their  good  faith  could 
not  be  doubted.  Here,  under  cases  above  cited,  we  can- 
not find  that  Jones  is  unaffected  by  notice  of  the  plaintiffs' 
right ;  but  for  which  I  should  not,  for  a  moment,  entertain 
any  hesitancy  in  allowing  him  cost  of  wells.  I  have  above 
treated  the  wells  as  if  x)ermanent  improvements.  Perhaps 
they  are  not  to  be  so  treated,  but  rather  as  a  part  of  the 
cost  of  production,  like  a  tank  for  keeping  the  oil  when 
produced.  An  allowable  improvement  must  be  that  which 
adds  to — enhances  the  value  of — the  land  permanently  for 
general  uses;  but  a  well  or  derrick  adds  nothing  perma- 
nently, at  least  for  general  use,  and  usable  only  for  pro- 
ducing oil — the  mere  means  or  instrument  of  production. 
If  this  be  so,  there  is  less  question  about  allowing  their 
cost  as  but  an  item  in  the  cost  of  production,  though  I  have 
discussed  the  subject  under  the  law  relating  to  improve- 
ments. Treating  cost  of  productive  wells  as  cost  of  pro- 
duction of  oil,  we  may  say  that,  though  Jones  had  notice 
of  plaintiffs'  right,  yet  he  should  be  charged  with  net  rents 
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and  profits,  not  gross — with  what  he  actually  received, — 
otherwise  equity  inflicts  a  penalty.  As  an  abortive  well 
neither  enhances  the  value,  nor  yields  anything  to  the 
true  owner,  he  ought  not  to  be  charged  with  its  costs.  I 
confess  that,  under  our  statute  and  decisions,  I  have  hesi- 
tancy in  this  holding;  but  other  members  of  the  Court  do 
not,  and  feeling  that  Jones,  under  the  circumstances,  has 
strong  claims  to  such  allowance,  I  concur  with  other  mem- 
in  so  holding.  But  the  law  ought  to  be  clearly  and  accu- 
rately understood  in  so  important  a  matter,  and  I  want  to 
state  for  myself  what  I  understand  to  be  the  law,  under 
our  statute  and  decisions.  An  ejected  defendant,  who 
made  permanent  improvements  valuable  to  the  estate,  not 
when  he  merely  believed  his  title  good,  but  when  there 
was  reason  to  believe  it  good,  may  by  filing  his  claims  un- 
der section  32,  chapter  90,  and  section  1,  chapter  91,  Code 
1891,  not  only  set  off  the  value  of  such  improvements 
against  rents  and  profits,  but  recover  any  balance  by 
which  their  value  may  exceed  rents  and  profits;  but  if, 
when  the  improvements  wrere  made,  there  was  not  reason 
to  believe  the  title  good,  he  cannot  even  set  them  otf 
against  rents  and  profits ;  and  notice  either  actual  or  con- 
structive, of  the  defect  of  the  improver's  title  and  of  the 
rights  of  others  will  preclude  allow- ance  for  such  improve- 
ments. He  is  precluded  because  he  acts  in  bad  faith  or 
negligence,  and  cannot  take  away  even  the  rents  and 
profits  of  another  by  improvements  the  latter  did  not  sanc- 
tion, which  by  the  common-law  became  part  of  the  land  and 
belonged  to  the  true  owner,  no  matter  how  they  came 
there,  and  which  the  statue  allowed  only  to  one  legally 
without  blame.  The  wrongdoer  is  not  given  the  benefit 
of  his  wrong. 

lie  versed  and  Remanded. 
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Special  Term  in  August,  1807. 


CHARLESTON, 

McDonald  r.  Guthrie,  Judge,  et  al. 
Submitted  August  4,  1897— Decided  August  4,  1897. 

1.  Constitutional  Law— Commissioners  of  County  Court — i?e- 

moval  of  County  Officers. 

Chapter  48,  Acts  1897,  allowing  proceedings  for  removal  of 
commissioners  of  the  county  court  by  proceedings  in  the  cir- 
cuit court,  is  constitutional,     (p.  595.) 

2.  Prohibition — Jurisdiction  of  Lower  Court. 

Dees  prohibition  lie  merely  because  the  Jurisdiction  of  the 
lower  court  depends  on  the  question  whether  a  statute  giving 
it  jurisdiction  is  constitutional?  Per  Brannon,  Judge,  it 
does  not  lie.     (p.  598.) 

Petition   by   J.    S.    McDonald   against   F.    A.    Guthrie, 
judge,  and  others,  for  a  writ  of  prohibition. 

Denied. 

Chilton,  McCorkle  <fe  Chilton  and  8.  C.  Burdette,  for 
petitioner. 

Flournoy,  Price  &  Smith,  Mollohan  &  McClintic,  and 
Brown,  Jackson  &  Knight,  for  respondents. 

Brannon,  Judge : 

McDonald  being  a  commissioner  of  the  County  Court 
of  Kanawha  County,  a  proceeding  was  instituted  in  the 
circuit  court  of  that  county  by  a  number  of  its  citizens  to 
remove  him  from  office,  and  he  asked  of  this  Court  a  writ 
of  prohibition  to  restrain  that  court  from  going  on  with  the 
case.  The  theory  on  which  his  case  is  here  put  is  that 
chapter  48,  Acts  1897,  allowing  a  proceeding  in  the  circuit 
court  for  his  removal,  is  no  law,  because  repugnant  to  sec- 
tion 4,  Art.  IX,  of  the  State  Constitution,  which  is  as 
follows  :  uThe  president  of  the  county  courts,  the  justices 
of  the  peace,  sheriffs,  prosecuting  attorneys,  clerks  of  the 
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circuit  and  county  courts,  and  all  other  county    officers, 
shall   be  subject  to  indictment  for  malfeasance,   misfea- 
sance,  or   neglect   of  official  duty,    and   upon   conviction 
thereof  their  offices  shall  become  vacant."     McDonald's 
counsel  would  maintain  that  he  must  first  be  indicted  for 
the  wrongs  imputed  to  him,  and  for  which  his  removal  is 
sought  by  mere  petition  in  the  circuit  court,  and  not  until 
conviction  can  he  be  removed.     If  this  is  so,  what  office 
does  section  6,  Art.  IV,  of  the  Constitution  perform?    It 
provides  that  uall  officers  elected  or  appointed  under  this 
constitution  may,  unless  in  cases  herein  otherwise  provided 
for,  be  removed  from  office  for  official  misconduct,  incom- 
petence,   neglect   of  duty,  or   gross   immorality,   in   such 
manner  as  may  be  prescribed  by  general  laws."     It  is  very 
broad, — "all  officers  elected  or  appointed  under  this  con- 
stitution."    But  counsel  say  there  is  a  limitation  of  its 
scope  in  the  words,  "unless  in  cases  herein  otherwise  pro- 
vided for,"  and  they  further  say  that  section  4,  Art.  IX, 
does  otherwise  provide  as  to  county  officers  in  saying  they 
are  subject  to  indictment,  and,  if  convicted,  their  offices 
shall   be   vacant.     If  this  is  so,  then  section  G,  Art.  IV, 
has  no  application  to  any  county  officer  at  all,  because  sec- 
tion 4,  Art.  IX,  covers  all  county  officers,  and  plainly  makes 
mere  conviction  ipso  facto  operate  a  removal,  without  any 
other  proceeding,  and  hence  there  is  no  call  as  to  them  for 
the  proceeding  for  removal  under  the  legislation  author- 
ized by  section  6,  Art.  IV.     It  would  have  no  reference  to 
any  county  officer,  though  its  broad  language  applies  it  to 
"all  officers  elected  or  appointed  under  this  constitution,'7 
I  have  no  doubt  that  if,  upon  indictments  for  the  offenses 
specified   in  section  4,   Art.    IX,  the  party  be  convicted, 
the  judgment  would  itself  work  his  removal  from  office, 
without    any   other   process   to    reinvestigate   the    facts: 
for,  those  facts  having    been  once  proven  before  a  jury 
beyond  reasonble  doubt, — the  highest  test  which  the  ac- 
cused could  demand, — why  reinvestigate  in   another  pro- 
ceeding?    If  the  party  happens  to  be  so  convicted,  that 
alone  devests  him  of  office  as  an  unfit  incumbent.     He  may 
refuse  to  yield,  and  proceedings  for  actual  amotion  become 
necessary;  but   that   would  be  a  pro* ceding  by  mandamm 
or  quo  waranto,  wherein  the  record  of  conviction  would  be 
the  only  evidence  required  to  dispossess  him  of  actual  pos- 
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session,  and  it  would  not  he  a  proceeding  to  investigate 
the  original  charge.  The  words  "become  vacant"  show 
this.  But  indictment  for  the  offenses  specified  is  not  the 
only  mode  of  removal.  There  may  be  no  indictment,  and 
yet  the  party  may  be  guilty  of  those  offenses;  and  there 
ought  to  be  some  process  accessible  to  the  county  court  or 
citizen  having  for  its  direct  object  such  removal,  and  sec- 
tion 6,  Art.  IV.,  says  that  it  shall  be  as  provided  by  gen- 
eral law,  and  such  is  the  act  of  1897.  If  the  construction 
that,  before  removal,  a  county  officer  must  be  indicted  and 
convicted,  be  correct,  what  would  be  done  with  one  guilty 
of  gross  immorality?  Section  4,  Art.  IX,  contemplates  in- 
dictment only  for  malfeasance,  misfeasance,  or  neglect  of 
official  duty,  and  gross  immorality  would  not  be  included 
in  those  terms,  and  there  could  be  no  removal  for  it, 
though  section  6,  Art.  IV,  says  it  is  a  ground  of  removal. 
Under  the  construction  contended  for  there  would  be  no 
use  for  section  6,  Art.  IV,  except  as  to  constables  and  road 
surveyors.  Then,  what  do  the  words  "unless  in  cases 
herein  otherwise  provided  for,"  in  section  6,  Art.  IV, 
mean?  I  answer  they  do  not  at  all  refer  to  section  4,  Art. 
IX,  except  as  to  persons  convicted,  but  to  other  provisions 
of  the  Constitution,  providing  other  and  specific  processes 
of  removal.  For  instance,  the  j^rovision  in  section  17, 
Art.  VIII,  that  judges  may  be  removed  when,  from  age, 
disease,  mental  or  bodily  infirmity,  or  intemperance,  in- 
capable of  discharging  their  duties,  is  an  exception.  Sec- 
tion 9,  Art.  4,  is  an  exception,  as  it  provides  for  impeach- 
ment and  removal  of  state  officers  by  impeachment  by  the 
house  of  delegates  and  trial  by  the  senate.  This  is  the 
only  mode  for  their  removal.  This  would  include  all 
judges,  as  they  are  state  officers,  though  they  may  be  re- 
moved for  causes  not  mentioned  in  section  9,  Art.  IV,  but 
mentioned  in  section  17,  Art.  VIII,  by  the  legislature. 
These  are  special  provisions  as  to  the  cause  and  process  of 
removal  of  particular  officers,  rendering  prudent  the  said 
exception  to  the  wide  language  of  section  ft,  Art.  IV.  So 
the  case  of  conviction  of  malfeasance,  misfeasance,  or  neg- 
lect of  duty  under  section  ft,  Art.  IX,  would  be  an  excep- 
tion, because  it  itself  declares  the  removal,  dispensing 
with  any  steps  to  remove  under  legislation  contemplated 
bv  section  6,  Art.  IV.     It  was  not  designed  to  declare  as 
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an  exception  that  all  officers  must  be  indicted  and  con- 
victed to  effect  their  removal.  It  would  be  a  strange  thing 
that  the  Constitution  would  give  the  legislature  power  to 
provide  a  process  or  mode  of  removal  for  all  officers  under 
it  for  certain  causes,  and  turn  right  around,  and  itself 
provide  that  process  by  indictment,  rendering  the  power 
given  the  legislature  nugatory.  It  would  render  section 
6,  Art.  IV,  practically  useless.  We  must  read  both  sec- 
tions together,  and  give  each  an  office,  and  not  let  one  de 
vour  the  other.  Section  6,  Art.  IV,  means  that,  except  in 
instances  otherwise  provided  for,  all  officers,  no  matter 
as  to  grade  or  character,  may  be  removed,  for  causes  it 
mentions,  in  such  mode  as  the  legislature  shall  provide  by 
general  law.  Section  4,  Art.  IX,  has  for  its  object  to  de- 
clare that  all  county  officers  shall  be  indictable  for  mal- 
feasance, misfeasance,  or  neglect  of  official  duty,  and  en- 
joins upon  the  legislature  to  so  provide,  and  fix  the 
punishment.  That  is  its  main  purpose,  as  the  subject  of 
removal  is  elsewhere  provided  for.  But  it  adds  itself,  in 
case  of  conviction,  the  additional  penalty  of  loss  of  office 
as  a  legal  consequence  of  judgment  of  guilty  on  the  indict- 
ment. Section  9,  Art.  IV,  carefully  provides  for  an  in- 
dictment of  state  officers.  Each  section  answers  a  separate 
purpose.  The  intent  that  county  officers  shall  be  removed 
as  the  legislature  may  provide  is  still  further  manifested 
by  sections  26,  27,  Art.  VIII,  saying  that  clerks  of  county 
courts  and  justices  shall  be  removed  as  shall  be  prescribed 
by  law,  in  harmony  with  section  6,  Art.  IV.  It  cannot  be 
claimed,  in  view  of  this  special  provision  as  to  them,  that 
they  must  be  indicted.  Why  not  they  as  well  as  other 
officers? 

The  case  raises  the  question  whether  prohibition  lies.  I 
think  it  does  not.  Writ  of  error  would  lie  to  final  judg- 
ment. It  makes  no  difference  that  the  jurisdiction  of  the 
circuit  court  rests  on  whether  the  act  is  constitutional,  for 
that  court  has  to  pass  on  the  constitutionality  of  the  act, 
because  it  involves  its  own  jurisdiction,  just  as  it  ha? 
to  pass  on  any  other  law  question  in  the  case.  County 
Court  v.  Boreman,  34  W.  Va.  362  (12  8.  E.  490).  I 
speak  on  this  point  for  myself  only,  other  members  of 
the  Court  thinking  it  unnecessary  to  decide  the  question. 
The  Court,  regarding  said  act  of  1897  as  constitutional,  re- 
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fuses  the  writ  of  prohibition.  Section  8,  Art.  IV,  has  an- 
other office.  The  Constitution  elsewhere  provides  for  re- 
moval of  all  officers  named  by  it ;  but  this  provides  as  to 
officers  not  named  by  it,  but  created  by  law,  giving  the 
legislature  power  to  regulate  their  removal ;  thus  covering, 
all  the  sections  taken  together,  the  whole  subject  of  re- 
moval. 

Den  ied. 


September  Term,  1897. 


CHARLES   TOWN. 

"ST  5091 
43    638| 

Eastham  v.  Holt,  Judge.  43  m\. 

'  f50     53, 

f50     731 

(McWhortek,  Judge,  concurring.) 

(English,  President,  and  Dent,  Judge,  dissenting.) 

Submitted  September  3,  1897— Decided  September  14, 1897. 

1.  Prohibition— A btise  of  Power— Jurisdiction  of  Court. 

Prohibition.  When  it  lies  for  abuse  of  power  when  court 
has  jurisdiction,     (p.  601.) 

2.  Grand  Jury — Discharge  of  Grand  Jury — New  Grand  Jury 

List, 

Grand  Jury.  When  it  may  be  discharged.  Does  its  im- 
proper discharge  impair  indictment  by  a  subsequent  jury? 
How  many  can  there  be  at  regular  or  adjourned  term?  When 
court  may  order  new  grand  jury  list.     (p.  602.) 

3.  Grand  3vn\— Talesmen— Statutes— Common- Law. 

Grand  Jury.  Organization  of.  ('an  circuit  court  test  the 
qualifications  of  those  on  the  list?  Does  formation  or  ex- 
pression of  opinion  disqualify?  Excusing  them.  Talesmen. 
Must  they  come  from  the  county  court  list  exclusively? 
Does  the  statute  as  to  selection  and  summoning  grand  jurors 
exclude  wholly  the  common-law  method  and  powers  of  the 
court?  Doen  excusing  a  competent  grand  juror  impair  in- 
dictment if  his  place  is  filled   by  a  competent  one?     (p.  605.) 
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4.  (Irani)  Jury — Challenge  to  the  Array — Evidence. 

Grand  Jury.  Is  there  a  right  to  a  challenge  to  the  array  or 
poll*,  or  must  objection  be  by  plea  in  abatement?  Can  ac- 
cused ask  a  particular  charge,  or  except  to  the  charge?  Has 
his  counsel  the  right  to  discuss  questions  as  to  compe- 
tency or  organization?  Has  defendant  the  right  to  send  wit- 
nesses to  grand  jury?  ("an  grand  jury  hear  evidence  other 
than  that  of  state?     (p.  617.) 

5.  Grand  J TRY— Indictment — Murder — Manslaughter. 

Grand  Jury.  Is  a  charge  that  where  a  homicide  is  proven, 
and  no  circumstances  of  excuse  appear,  it  is  proper  that  the 
indictment  should  be  for  murder,  erroneous,  in  not  saying 
that  the  jury  have  power  to  find  an  indictment  for  man- 
slaughter? Does  it  affect  an  indictment  for  murder?  (p. 
615.) 

6.  Indictment— Bias  of  Judge. 

Does  bias  of  the  judge  impair  an  indictment?     (p.  615.) 

7.  Discharge  of  Accused — Nolle  Prosequi. 

Discharge  of  Accused.  When  he  is  entitled  to,  if  not  in- 
dicted, or  on  nolle  prosequi .     (p.  617) 

8.  Judge— Abuse  of  Power. 

Will  keeping  a  grand  jury  in  custody  of  sheriff,  or  refusing 
.    to  bail,  or  refusing  to  sign  exceptions  as  to  formation  of  grand 
jury,  show  such   abuse  of  power  by  judge  as   to   impair  in- 
dictment?    (p.  612.) 

9.  Constitutional  Law— Prohibition. 

Is  the  statute  giving  power  to  a  single  judge  of  Supreme 
Court  to  award  a  rule  in  prohibition  constitutional?    (p.  620.) 

Petition  of  one  Eastham  for  a  writ  of  prohibition  di- 
rected to  one  Holt,  judge  of  the  Circuit  Court.  Writ 
denied  by  operation  of  law,  because  of  a  divided  Court. 

Denied- 

C.  W.  Dailky,  F.  M.  Reynolds,  Marshall  McCormick, 
C.  O.  Strieby,  J.  T.  McGraw,  W.  B.  Maxwell,  H.  G.  Mof- 
fett,  and  F.  C.  Reynolds,  for  petitioner. 

A.  G.  Dayton,  J.  J.  Davis,  John  A.  Howard,  Wm.  C. 
Clayton,  A.  M.  Cunningham,  A.  B.  Parsons,  and  Wm.  G. 
Conley,  for  respondent. 

Brannon,  Judge : 

Eastham  was  indicted  in  the  Circuit  Court  of  Tucker 
County  for  the  murder  of  Thompson,  and  he  obtained  from 
a  judge  of  this  Court  a  rule  against  the  judge  of  the  cir- 
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cuit  court  of  that  county  to  show  cause  why  a  writ  of  pro- 
hibition should  not  be  awarded  to  him  to  prohibit  the  cir- 
cuit court  from  further  proceeding  upon  said  indictment. 
The  State  of  West  Virginia  moves  to  discharge  that  rule 
as  improvidently  awarded,  and  thus  we  have  the  question 
whether  prohibition  lies  in  this  matter.  This  Court  has 
repeatedly  laid  down,  in  harmony  with  the  law  elsewhere, 
that  the  writ  of  prohibition  lies  only  where  the  inferior 
court  is  entertaining  a  cause  where  it  has  no  jurisdiction, 
or  where,  having  jurisdiction,  it  abuses  that  lawful  juris- 
diction, and  there  is  no  other  adequate  remedy,  and  that 
it  does  not  lie  where  other  processes  answer  the  demands 
of  justice  according  to  the  usual  legal  procedure.  Observe 
that,  to  warrant  prohibition,  two  things  must  concur:  (1) 
That  the  court  has  no  jurisdiction,  or  is  abusing  its  lawful 
jurisdiction;  and  (2)  that  there  is  no  other  remedy  to  cor- 
rect its  error.  Code  1891,  c.  110,  s.  1;  County  Court  v. 
Boreman,  M  W.  Va.  802  (12  S.  E.  400),  and  citations.  No  ' 
one  can  or  does  question  that  the  Circuit  Court  of  Tucker 
has  jurisdiction  to  impanel  a  grand  jury  to  inquire  of  and 
prefer  an  indictment  for  murder,  and  to  try  the  case  upon 
such  indictment,  or  that  it  had  jurisdiction  in  this  par- 
ticular instance;  but  the  claim  of  Eastham's  counsel  is 
that,  though  that  court  had  lawful  jurisdiction  of  the  sub- 
ject-matter, yet  that  in  the  action  of  the  court  in  the 
formation  of  the  grand  jury,  and  the  bias  and  prejudice  of 
the  judge  manifested  in  dealing  with  the  grand  juries 
while  considering  the  case,  and  in  other  respects,  the  court 
abused  and  exceeded  its  lawful  power,  rendering  the  very 
indictment  itself  no  indictment  in  law, — a  mere  nullity. 
Let  us  see  whether  the  circumstances  do  make  this  indict- 
ment a  mere  blank  in  law;  for,  if  it  is  not  such,  a  prohi- 
bition can  not  be  allowed. 

A  grand  jury  indicted  Eastham  for  involuntary  man- 
slaughter,— a  misdemeanor;  and  the  prosecuting  attorney, 
thinking  that  he  should  be  tried  for  a  higher  grade  of  of- 
fense, dismissed  this  indictment  by  nolle  proxequi.  The 
court  then  made  an  order  directing  the  county  court  to 
meet,  and  make  up  a  list  of  persons  from  which  grand  ju- 
rors were  to  be  drawn,  and  adjourned  until  an  adjourned 
term,  when  a  grand  jury  was  impaneled,  and  reported  that 
they  could  not  agree  to  find  "A  true  bill,"  or  uNot  a  true 


Digitized  by  CjOOQ IC 


602  Easthah  v.  Holt,  Jidge. 

bill,"  and  were  adjourned  until  the  next  morning;  and,  as 
the  judge's  answer  to  the  rule  says,  after  the  adjournment 
the  prosecuting  attorney  called  on  the  judge,  and  stated 
that  the  foreman  had  requested  him  to  say  to  the  judge 
that  it  was  useless  to  hold  the  grand  jury  longer,  a?  it  was 
hopelessly  divided,  and  would  not  be  able  to  reach  a  find- 
ing of  any  kind.  The  record  says  that  they  reported  they 
could  not  agree  in  a  finding.  Eastham  represents  that  the 
grand  jury  said  that  they  had  not  as  yet  agreed  as  to  his 
case.  No  other  business  remained  for  the  grand  jury. 
Taking  the  judge's  answer  and  the  record  as  true,  the  dis- 
charge of  the  grand  jury  was  not  improper.  It  is  within 
the  discretion  of  a  court  to  discharge  a  grand  jury.  It  is 
a  common-law  power.  Our  code  recognizes  this  power  in 
saying  that  "when  one  grand  jury  has  been  discharged 
another  may,  by  order  of  the  court,  be  summoned  to  at- 
tend the  same  term."  Code  1891  s.  10,  c.  157.  And  sec- 
tion 9  says  that,  when  one  grand  jury  has  found  an  indict- 
ment not  a  true  bill,  another  indictment  may  be  sent  to  it, 
or  acted  on  by  another  grand  jury,  showing  that  the  State 
may  have  another  grand  jury,  and  persist  in  her  prosecu- 
tion. Of  course,  it  can  do  so  where  there  is  no  finding  at 
all,  as  here.  It  is  not  possible  to  say  that  we  must  min- 
utely inquire  whether  this  discharge  was  wise,  and,  if  not 
wise,  that  it  shall  vitiate  an  indictment  found  by  a  subse- 
quent grand  jury.  The  defendant  cannot  take  advantage 
of  it,  as  its  discharge  released  him  from  peril  from  that 
grand  jury,  unless  we  assume  that  it  would  have  found  for 
a  low  grade  of  offense,  or  none,  and  then  say  he  had  a 
vested  right  to  have  his  case  passed  on  finally  by  that  grand 
jury.  We  cannot  say  this.  And,  if  it  had  returned  "Not 
a  true  bill,"  it  would  be  no  bar  to  a  second  indictment. 
Howr  can  it  affect  a  later  indictment?  That  stands  on  its 
own  feet,  and  the  discharge  of  the  former  grand  jury  is 
irrelevant  in  considering  the  indictment  by  a  subsequent 
one;  the  question  then  being,  is  the  work  of  the  later 
grand  jury  a  valid  indictment?  The  court  ordered  the 
clerks  of  the  county  and  circuit  courts,  on  the  motion  of 
the  State,  as  authorized  by  chapter  157,  section  1,  to  draw 
another  grand  jury,  and  on  a  subsequent  day  of  the  term 
it  assembled  and  found  an  indictment  for  murder.  Bur- 
ton* 8  Case,  4  Leigh,  647,  states  the  common-law  to  be  that 
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another  grand  jury  may  be  ordered  upon  two  occa- 
sions. (1)  If  before  the  close  of  the  session  the  grand 
jury  have  brought  in  all  their  bills  and  are  discharged,  and 
a  new  offense  is  committed,  or  an  offender  is  brought  in. 
(2)  "The  second  ordinary  instance  of  a  new  grand  jury 
returned  is  upon  the  statute  3  Hen.  VII.  c.  1,  namely,  a 
grand  inquest  to  inquire  into  concealment  of  another  grand 
inquest,  etc.  2  Hale,  P.  C.  154,  15(>."  So  says  Chit-.  Or. 
Law,  314;  Thomp.  &  M.  Jur.  §  497.  Likely  it  was  thought 
by  the  judge  that  under  the  principle  here  stated  he  was 
warranted  in  calling  another  jury.  There  was  found  in 
the  grand  jury  room,  and  shown  him,  a  memorandum 
signed  by  the  clerk  of  the  second  jury,  reading  as  follows: 
"We,  the  grand  jury,  find  from  the  evidence  before  us  as 
follows:  That  K.  W.  Eastham  made  numerous  threats 
against  F.  E.  Thompson.  We  find  that  R.  W.  Eastham  as- 
saulted Thompson  in  the  car;  one  wit.  testifying  that,  to 
the  best  of  his  knowledge  and  belief,  that  Eastham  fired 
the  2  first  shots.  We  find  that  F.  E.  Thompson  died  from 
wounds  received  in  the  above  encounter."  As  his  reason 
for  ordering  a  new  list  of  grand  jurors  to  be  made  up,  the 
judge  states  that  he  learned  reliably  that  the  county  clerk, 
whose  duty  it  was  to  draw  the  grand  jury,  was  openly  and 
avowedly  in  sympathy  with  the  accused,  and  that  the 
names  in  the  box  from  which  grand  juries  were  to  be 
drawn,  and  from  which  the  last  one  had  been  drawn,  were 
on  slips  of  paper  not  folded  so  as  to  conceal  the  names, 
but  open,  so  that  the  clerk,  if  he  desired,  could  select  par- 
ticular ones,  and  that  he  (the  judge)  was  reliably  in- 
formed and  believed  that  such  clerk  would,  if  possible, 
draw  an  unfair  and  partial  grand  jury,  and  that,  as  he 
thought  it  to  be  his  duty  and  power,  he  opened  the  box  in 
the  presence  of  the  prosecuting  attorney  and  clerk  of  the 
circuit  court,  and  found  said  slips  of  paper  unfolded  and 
the  names  unconcealed,  so  that  any  one  drawing  names 
could  make  choice,  and  therefore  he  ordered  a  new  list. 
Section  2,  chapter  157,  allows  the  court  to  open  this  box, 
and  section  1  allows  the  court  to  order  a  new  list.  A 
large  discretion  is  here  given  the  court  for  the  adminis- 
tration of  justice.  Surely  for  its  mere  exercise  we  cannot 
review  it. 
We   must  now  inquire  as  to  the  third  grand  jury,  for 
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here  is  the  kernel  of  the  ease.  I  view  all  antecedent  cir- 
cumstances as  immaterial,  as  this  grand  jury  and  its  in- 
dictment must  stand  or  fall  on  their  own  strength  or 
weakness.  These  antecedent  circumstances  as  to  the  two 
former  grand  juries  may  be  used  as  circumstances  to  sus- 
tain the  grave  charge  made  against  the  judge  of  bias 
against  the  accused,  to  which  I  will  below  refer.  We  have 
seen  that  when  one  grand  jury  is  discharged  another  may 
be  summoned  for  the  same  term.  But  it  is  said  this  was 
the  third  at  the  same  term,  and  that  not  more  than  two  can 
sit  at  the  same  term.  Why  not?  This  ought  not  to  be  the 
law,  if  it  is;  for  there  may  occur  grave  offenses  during  a 
long  term,  and  the  public  and  the  accused  have  the  right 
to  a  speedy  trial.  It  is  clear  that  a  criminal  court  pos- 
sesses at  common  law,  without  statute,  inherent  power  to 
impanel  grand  juries,  and  I  know  no  limit;  but  I  know, 
on  above  authority,  that  it  can  summon  new  grand  juries 
at  the  same  term,  and  this  inherent  power  carries  the 
ability  to  summon  new  ones  as  often  as  necessity  exists. 
Opinion  in  Burton**  Case,  4  Leigh.  648;  Shimi**  Case, 
32  Grat.  899.  But  counsel  say  that  when  the  Code  says 
that,  when  one  grand  jury  is  discharged,  "another"  may  be 
summoned  for  the  same  term,  it  means  only  one  other, — a 
very  strict  construction,  depriving  a  court  of  a  power 
given  by  common  law  for  wise  purposes  in  the  speedy  ad- 
ministration of  justice.  It  means  no  such  unreasonable 
thing.  It  only  means  to  declare,  out  of  great  caution, 
what  the  common  law  gave, — a  power  to  have  further 
grand  juries.  Why  so  narrowly  construe  a  remedial 
clause?  If  it  had  been  intended  to  change  the  common- 
law  power,  and  limit  to  one  grand  jury,  why  did  not  the 
lawmaker,  if  he  had  in  his  head  that  purpose,  say  so? 
Mere  implication  cannot  so  crop  the  powers  of  a  court. 
And  just  now  I  notice,  what  is  strongly  confimatory  of  this 
view,  that  Code,  c.  157,  s.  1,  provides  that  "any  circuit 
court  may,  at  a  special  or  adjourned  term  thereof,  when- 
ever it  shall  be  proper  to  do  so,  order  a  grand  jury  to  be 
drawn  and  summoned  to  attend  such  term."  Who  is  to 
judge  when  it  is  proper  to  do  so, — the  judge  or  prose- 
cuting attorney,  or  an  accused?  I  say  the  public  func- 
tionaries, as  grand  juries  are  to  subserve  public  ends. 
And  it  may  well  be  that  more  than  two  juries  are  needed 


Digitized  by  CjOOQ IC 


Eastiiam  v.  Holt,  Judgk.  605 

at  a  regular  or  adjourned  term.  This  shows,  in  connection 
with  section  10,  saying  that  when  one  jury  is  discharged 
another  may  be  summoned,  a  clear  intent  to  have  a  second 
jury,  or  more,  either  at  the  regular  or  adjourned  term 
(that  is,  two  at  the  adjourned  term),  and  not  to  count  the 
one  at  the  regular  term,  and  thus  disable  the  court  from 
having  two  or  more  at  the  adjourned  or  regular  term.  80 
it  is  clear  that  no  law  forbids  three  grand  juries  at  one 
term. 

It  is  alleged  that  the  list  of  grand  jurors  is  not  men- 
tioned in  the  record  of  the  county  court.  There  is  no  de- 
nial that  the  list  was  in  fact  made  by  the  county  court. 
It  is  found  in  the  possession  of  the  lawful  custodian,  the 
clerk,  as  well  as  ballots  made  from  it.  This  duty  of  a 
county  court  is  merely  ministerial,  not  judicial. 

Another  objection  is  that  the  court  illegally  excluded  cer- 
tain grand  jurors.  The  court  asked  the  jurors  whether  they 
knew  the  circumstances  of  the  case,  or  had  formed  or  ex- 
pressed an  opinion  about  it.  The  broad  position  is  taken 
that,  when  the  county  court  makes  its  list  of  persons  for 
grand  jury  service,  it  finally  settles  their  qualifications, 
and  the  court  cannot  inquire  into  their  qualifications,  to 
see  if  they  are  freeholders,  or  otherwise  qualified,  because 
section  8,  chapter  157,  Code,  says  that  all  grand  jurors 
shall  be  selected  from  the  list  by  drawing  ballots,  and 
those  drawn  must  serve,  qualified  or  not.  If  so,  one  not  a 
freeholder  when  placed  on  the  list,  or  becoming  such  later, 
must  be  seated,  in  the  teetli  of  the  act  disqualifying  him. 
If  he  is  then  deaf  or  insane,  or  afterwards  becomes  so,  he 
must  serve,  under  this  doctrine.  The  law  says  that  the 
county  court  shall  select  freeholders  who  are  uin  other  re- 
spects qualified,"  and  not  constables,  hotel  keepers,  sur- 
veyors of  roads,  or  owners  or  occupiers  of  mills.  It  can 
not  have  been  meant  that  the  court,  which  has  the  duty  of 
impaneling,  is  powerless  to  carry  out  this  legislative  inten- 
tion by  inquiring  into  qualifications.  The  Michigan  act 
says  those  drawn  "shall  be  the  jury  to  try  the  cause" 
(Comp.  Laws  1857,  §  4892),— as  strong  language  as  our 
act;  yet,  held,  the  court  may  select  others.  Mining  Co. 
v.  Johnston,  23  Mich.  37.  The  old  law  was  that  the  sher-  - 
iff  should  return  a  list.  Did  anybody  then  imagine  that 
the  court  could  not  so  behind  his  decision  and  test  their 
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competency?  They  always  did  so.  The  only  difference  is 
that  now  the  county  court  makes  the  list,  performing  a 
merely  ministerial  act,  not  judicial ;  and  this  list  does  not 
conclusively  establish  the  qualifications  of  those  on  it,  but 
merely  presents  names  for  lawful  selection  from  them  by 
the  court  impaneling  the  jury,  according  to  its  functions  at 
the  common  law.  In  both  cases  the  lists  are  only  lists. 
The  court  can  test  qualifications.  The  court  in  this  case 
put  to  the  jurors  fair  and  impartial  questions,  as  to  whether 
they  had  heard  the  facts,  or  had  formed  or  expressed  an 
opinion  as  to  the  case,  and  excused  five,  and  put  others  in 
their  places.  I  do  not  think  this  was  proper,  because  our 
statute  allows  the  unsworn  statement  of  two  grand  jurors  to 
call  for  an  indictment,  and  this  shows  that  a  bystander  fully 
conversant  with  facts  may  be  a  grand  juror.  And  I  do 
not  think  the  formation  or  expression  of  an  opinion  as  to 
the  case  calls  for  exclusion,  though  Chief  Justice  Marshall, 
in  the  great  trial  of  Aaron  Burr,  (Fed.  Cas.  No.  14,692g) 
for  treason,  allowed  this  objection,  and  other  very  re- 
spectable authorities  have  allowed  it.  3  Rob.  Prac.  89. 
It  is  fair  to  say  that  much  authority  can  be  found  giving 
a  court,  even  in  felony  trials,  power  to  discharge  jurors. 
Thomp.  &  M.  Jur.  gg  258,  259.  There  it  is  laid  down  that, 
as  the  selection  is  for  the  court  to  secure  fit  persons,  large 
discretion  is  given,  and  that  "it  by  no  means  follows  that, 
because  certain  causes  have  been  declared  sufficient  to  jus- 
tify the  trial  court  in  excusing  a  juror,  the  sufficiency  of 
excuses  in  general  must  be  considered  a  matter  of  law. 
On  the  contrary,  it  may  be  considered  as  the  recognized 
rule  that  the  discharge  of  a  juror  under  these  circum- 
stances is  a  matter  addressed  to  the  sound  discretion  of 
the  court,  which  will  not  be  reviewed  in  the  absence  of 
evidence  showing  prejudice  to  the  complaining  party  from 
the  abuse  of  such  discretion/'  5  Am.  &  Eng.  Enc.  Law, 
5.  And  in  section  580,  subsec.  1,  Thomp.  &  M.  Jur.,  this 
doctrine  is  applied  to  grand  juries.  The  great  law  writer, 
Bishop,  says  perhaps  a  greater  number  of  courts  have  up- 
held this  ground  of  exclusion,  and  he  only  doubts  it  be- 
cause of  the  difficulty  of  enforcing  it  where  so  many  cases 
come  before  a  jury,  rather  sanctioning  the  principle  of 
excluding  for  formed  opinions,  and  treating  it  as  an  open 
question.  1  Bish.  (Jr.  Proe.  §  881.   But  it  is  treated  in   argu- 
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ment  in  this  case  as  utterly  unheard  of,  and  as  violating  the 
right  of  the  accused  and  unprecedented.  Complaint  is  made 
as  if  the  jury  were  not  fair,  and  yet  an  examination  calcu- 
lated to  get  an  unbiased  jury,  free  from  formed  opinion, 
•  is  relied  upon  to  overthrow  its  work.  How  could  those 
questions  hurt  the  State  or  the  accused?  But  I  do  not 
think  it  proper  to  exclude  for  this  cause,  as  there  can  be 
no  challenge  of  grand  jurors  for  favor,  though  there  may 
be  for  cause,  as  not  a  freeholder.  Mere  favor  will  not  do. 
Thomp.  &  M.  Jur.  §  574;  State  v.  Hamlin,  36  Am.  Rep. 
54;  note,  Com.  v.  Green,  (Pa.  Sup.)  12  Am.  St.  Rep.  906 
(s.  c.  17  Atl.  878) ;  State  v.  Davis,  34  Am.  Rep.  706;  Com. 
v.  Woodward  (Mass.)  34  Am.  St.  Rep.  302,  and  note  (s.  c. 
32  N.  E.  989).  Challenge  for  favor  does  not  prevail  in 
Virginia.     3  Rob.  Prac.  92. 

The  judge,  in  his  sworn  return  to  the  rule,  says  he  had 
learned  that  grand  jurors  had  been  approached  and  tam- 
pered with  by  friends  of  the  accused,  and  he  deemed  it 
his  duty  to  put  these  questions,  in  the  effort  to  get  an 
impartial  grand  jury,  and  thought  it  proper,  under  the 
circumstances.  The  statute  says  they  shall  be  freeholders, 
and  "in  other  respects"  qualified;  and  the  court  may  have 
thought  this  course  proper,  under  this  language,  and  no 
doubt  acted  in  this  in  good  faith.  But  he  enforced  a  quali- 
fication not  a  qualification.  Then  what  is  its  effect?  Does 
it  nullify  the  indictment?  I  think  not.  There  is  no  claim 
that  those  substituted  were  disqualified.  This  Court  held 
that  if  qualified  jurors  were  rejected,  and  qualified  jurors 
substituted,  this  would  not  vitiate  a  verdict,  because,  so 
the  case  is  tried  by  a  fair,  qualified  jury,  that  is  all  the 
party  can  ask.  I  refer  to  the  discussion  of  this  subject  in 
Thompson  v.  Douglass,  35  W.  Va.  337,  340  (13  S.  E.  1015). 
I  now  find  the  position  there  taken  sustained  by  authorities 
not  there  given.  Thomp.  &  M.  Jur.  §  251,  says:  "Where 
a  statute  simply  provides  that  an  exception  may  be  taken 
for  disallowing  a  challenge,  no  exception  lies  for  allowing 
a  challenge," — and  says  :  "The  reason  is  that  when  a  com- 
petent jury,  composed  of  the  requisite  number  of  persons, 
has  been  impaneled  the  purpose  [of  the  law  is  accom- 
plished. Neither  party  can  be  said  to  have  a  vested  interest 
in  any  juror.  Therefore,  though  one  competent  person  has 
been  rejected,  yet,  if  another  equally  competent  has  been 
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substituted  in  his  stead,  no  injury  has  been  done."  See 
Id.  §  259.  Judge  Christiancy  affirmed  this  doctrine  in 
Mining  Co.  v.  Johnstori,  23  Mich.  37.  See  (strong  instance) 
Coin.  v.  Livermore,  4  Gray,  18,  where  a  juror  in  a  criminal 
case  was  excused,  though  qualified,  and  it  was  held  no 
error.  Judge  Hughes,  in  the  United  States  Circuit  Court 
of  Virginia,  thought  it  better  to  excuse  such  juror,  and 
held  that  where  a  foreman  is  relieved,  and  another  substi- 
tuted, it  did  not  affect  the  indictment.  U.  S.  v.  Eelvin, 
46  Fed.  381.  See  (strong  case)  State  v.  Hunter,  43  La. 
Ann  157  (8  South  624).  State  v.  Schieler  (Idaho)  37  Pac. 
272,  holds  it  right  to  excuse  a  grand  juror  informed  of 
facts.  I  refer  specially  to  a  case  just  met  with,  and  the 
opinion,  holding  that  a  grand  juror  may  be  excused  by  the 
court  on  its  own  motion,  if  the  one  substituted  be  qualified. 
See  the  opinion  in  U.  S.  v.  Jones,  69  Fed.  973.  Yet  here, 
in  the  case  of  a  mere  grand  jury,  this  is  claimed  to  nullify 
its  wrork.  For  stronger  reason  this  rule  applies  to  a  grand 
jury,  as  said  in  the  Vermont  case  of  State  v.  Ward,  14  Atl. 
187,  194,  where  it  is  said  that  the  accused  had  no  vested 
right  to  a  particular  grand  juror,  and  the  right  to  excuse, 
exercised  for  good  purposes  to  promote  justice,  was  prop- 
erly exercised.  See  that  opinion.  It  is  a  mere  irregularity, 
or  rather  error  of  judgment,  in  the  judge,  but  the  grand 
jury  is  none  the  less  one  assembled  under  color  of  law,  by 
a  competent  court,  and  not  a  body  of  usurpers,  wholly  un- 
authorized. Thomp.  &  M.  Jur.  §  140,  says:  "The  grand 
jury  is  merely  an  accusing  body,  and  the  liberty  of  the 
citizen  does  not  require  that  nice  inquiry  should  be  made 
into  the  manner  in  which  it  has  been  organized.  The 
main  question  is  whether  the  prisoner  has  been  justly  ac- 
cused or  not.  *  *  *  Such  attacks  have  been  successful 
in  American  courts  with  scandalous  frequency,  and  almost 
universally  to  the  thwarting  of  public  justice  and  the  injury 
of  society.  But  with  reference  to  the  constitution  of  the 
body  to  try  the  prisoner  the  question  is  entirely  different.  *' 
Thompson  &  Merriam  say  in  section  554:  "In  view  of  the 
fact  that  the  finding  of  a  grand  jury  is  only  an  accusation, 
at  most,  it  is  not  surprising  that  courts  should  not  be  astute 
in  discovering  technical  irregularities  in  the  process  of  pro- 
curing this  jury  [grand  jury]," — and  quotes  Justice  Swayne 
assaying  in  U.   S.  v.    Ambrose,  3  Fed.  287:     "Whatever 
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occurs  in  regard  to  the  constitution  of  a  grand  jury  is  really 
a  matter  of  very  little  importance  to  the  defendant.  It  is 
fairly  to  be  supposed  that  if  one  grand  jury,  made  up  in 
good  faith,  has  found  an  indictment,  another,  on  the  same 
testimony,  would  find  another.  80  that  the  only  benefit  to 
the  defendant,  even  if  that  be  a  beneficial  result,  would  be 
delay  before  the  trial."  Same  effect,  9  Am.  &  Eng.  Enc. 
Law,  8,  note.  Having  said  that  this  mere  error  of  judg- 
ment of  the  judge  does  not  make  the  grand  jury  a  body  of 
usurpers,  void  and  of  no  authority,  I  refer  to  the  dissenting 
opinions  of  Judges  Beatty  and  De  Haven  in  the  California 
case  of  Bruner  v.  Superior  Court,  28  Pac.  351,  352,  and  the 
case  of  People  v.  Petrea,  92  N.  Y.  128,  where  an  indictment 
by  a  grand  jury  drawn  from  a  petit  jury  list  under  an  un- 
constitutional statute  was  held  valid,  and  the  party  tried 
under  it,  and  it  was  held  no  infraction  of  the  right  given 
by  the  constitution  to  be  first  indicted  by  a  grand  jury. 
The  court  said:  "The  grand  jury,  though  not  selected  in 
pursuance  of  a  valid  law,  were  selected  under  color  of  law 
and  semblance  of  legal  authority.  The  defendant  in  fact 
enjoyed  all  the  protection  which  he  would  have  had  if  the 
jurors  had  been  selected  and  drawn  pursuant  to  the  Gen- 
eral Statutes.  Nothing  could  be  more  unsubstantiated 
than  the  alleged  right  asserted  by  the  defendant  under  the 
circumstances  of  this  case.  *  *  *  An  indictment  was 
found  by  a  body  drawn,  summoned,  and  sworn  as  a  grand 
jury,  before  a  competent  court,  and  composed  of  good  and 
lawful  men.  This  fulfilled  the  constitutional  guaranty. 
The  jury  was  a  de  facto  jury,  selected  and  organized  under 
the  forms  of  law."  "Moreover,"  said  the  judge,  "they 
were  good  and  lawful  men,  duly  qualified  to  sit  as  grand 
jurors."  Mere  irregularity  in  the  manner  of  selecting  the 
grand  jury,  when  objection  does  not  go  to  the  competency 
of  jurors,  can  not  be  taken  advantage  of  even  on  plea  in 
abatement.  1  Whart.  Vv.  Law,  §  472,  note,  and  State  v. 
Ward  (Vt.)  14  Atl.  192. 

After  the  exclusion  of  five  of  those  summoned,  it  became 
necessary  to  supply  them,  as  the  law  requires  only  sixteen 
to  attend  a  term.  It  is  argued  that  they  must  be  from  the 
list  prepared  by  the  county  court.  This  would  require  the 
clerk  of  the  circuit  court  to  summon  the  clerk  of  the 
county  court  to  meet  him  and  make  a  new  list,  and  they 
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would  have  to  be  summoned  by  venire  facias,  and  the 
statute  provides  for  this  formulary  to  be  done  twenty  days 
before  a  term,  at  least.  Plainly,  the  statute  does  not  pro- 
vide for  all  this  in  case  the  sixteen  attending  are  cut  down 
below  the  lawful  jury  of  fifteen. .  Is  the  court  powerless  to 
complete  the  panel?  The  common-law,  in  cases  wherein  the 
statute  does  not  provide,  would  say  to  the  court  to  go  on 
by  directing  the  sheriff  to  summon  talesmen  forthwith. 
The  dispatch  of  business  requires  it.  Com.  v.  Green  (Pa. 
Sup.)  17  Atl.  978.  The  very  power  to  impanel  a  jury  car- 
ries with  it  this  power.  Thomp.  &  M.  Jur.  581 ;  Burton** 
Case,  4  Leigh  645.  If  there  be  no  common-law  power  to 
summon  talesmen  (I  think  there  is),  it  i6  all  the  more  nec- 
essary to  give  this  remedial  construction  to  our  statute. 
The  argument  is  that  section  3  of  chapter  157  says  all  grand 
jurors  shall  be  taken  from  such  list,  and  that  not  even  the 
language  of  section  10,  that  uif  the  foreman  or  any  grand 
juror  be  unable  or  fail  to  attend  after  being  sworn,  another 
may  be  sworn  in  his  stead,"  will  let  the  court  fill  his  place 
except  from  the  county  court  list.  The  act  does  not  say 
so.  How  inconvenient!  The  common-law  power  cannot 
be  taken  away  by  such  mere  implication.  The  idea  that  a 
court  can  be  thus  disarmed  of  its  wonted  and  necessary 
powers  cannot  be  sustained.  This  section  does  but  declare 
the  old  inherent  common-law  power  of  the  court.  Again, 
it  is  argued  that  section  10,  when  it  says:  uIf  a  sufficient 
number  do  not  attend,  the  court  shall  direct  the  sheriff  to 
forthwith  summon  as  many  others  as  may  be  necessary, 
whether  their  names  are  in  such  list  or  not,  but  who  shall 
in  other  respects  be  qualified  to  act  as  grand  jurors," — not 
only  does  not  declare  the  right  of  the  court  to  summon 
talesmen  to  fill  the  places  of  those  who  attend  but  are  re- 
jected, but  impliedly  prohibits  it,  as  it  allows  such  sum- 
moning only  to  fill  vacancies  caused  by  nonattendance. 
Rigid  construction, — very  rigid, — paralyzing,  almost,  the 
court  from  going  on  with  its  business.  I  say  that  that  lan- 
guage, fairly  construed,  plainly  intended  to  provide 
against  failure  to  complete,  for  any  cause,  a  jury  from 
those  attending,  and  only  declares  the  common-law,  inhe- 
rent power  of  the  court,  possessed  by  it  because  it  is  a 
criminal  court  empowered  to  inquire  by  its  grand  jury  and 
try  public  offenses,  to  complete  its  grand  jury  once  begun. 
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Why  say  it  applies  only  in  one  event,  nonattendanee,  when 
from  many  causes  the  sixteen  will  prove  inadequate?  The 
word  "forthwith"  negatives  any  idea  that  you  must  go 
through  the  routine  of  issuing  a  new  venive  facias,  summon- 
ing clerk,  and  drawing  ballots.  The  statute  declares  that  it 
makes  no  difference  whether  those  summoned  are  on  the 
county  court's  list  or  not,  overriding  the  contention  that 
talesmen  can  only  come  from  it,  if  it  applies  to  other  cases 
than  failure  to  attend.  In  9  Am.  &  Eng.  Enc.  Law,  4,  we 
read :  "Where  a  statute  provides  the  manner  in  which 
grand  jurors  shall  be  selected  and  drawn,  it  does  not  neces- 
sarily exclude  the  common-law  method ;  and,  if  an  exigency 
arises,  a  court  may  direct  an  open  venire  for  the  selection 
and  summoning  of  a  new  panel." 

Next  it  is  objected  that  these  talesmen  were  summoned 
by  one  not  authorized.  The  sheriff  had  the  court  appoint 
Haller  and  Lipscomp  as  special  deputies  "for  the  sole  pur- 
pose of  serving  the  summons  on  the  special  grand  jury  this 
day  drawn":  audit  is  contended  that  their  authority  ex- 
tended only  to  those  on  the  list,  not  to  summoning  tales- 
men. This  is  drawing  a  very  refined  point.  Those  tales- 
men were  a  part  of  that  grand  jury.  If  fit  to  summon 
those  on  the  list,  why  not  the  talesmen?  Their  power 
fairly  extended  to  them!  I  am  not  sure  that  a  deputy 
once  made  is  so  limited  in  authority,  our  statute  giving 
him  like  power  with  his  principal.  It  is  claimed  that  his 
powers  had  closed,  because  the  sheriff',  before  he  sum- 
moned talesmen,  told  Haller  he  had  no  further  use  for  his 
services.  There  was  no  formal  act  of  removal.  But  is  it 
possible  this  can  destroy  totally  the  legality  of  the  grand 
jury,  and  make  its  work  void?  To  say  so  would  be  a  trav- 
esty on  justice,  sticking  in  the  bark  and  forgetting  the 
heart  of  the,  tree,  making  solemn  legal  proceedings  perish 
for  mere  technicality.  Not  a  word  is  said  against  the 
jurors  this  deputy  summoned.  The  court  swore  them  in 
as  grand  jurors, — a  competent  court.  They  did  not  leaven 
the  mass,  and  make  the  jury  a  usurpative  body.  Our  stat- 
ute gives  no  challenge  for  such  cause, — indeed,  for  any 
cause;  and  Thomp.  &  M.  Jur.  §  557,  says,  as  to  the  objec- 
tion that  asubstitutuefor  a  sheriff  summoned  grand  jurors, 
that  "statutory  challenges  to  the  panel  are  generally  re- 
garded   as  exclusive  of  all  others,    and  therefore,    if  the 
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statutes  do  not  afford  means  of  enforcing  the  right  here 
conceded,  by  a  challenge  to  panel,  this  can  be  done  in  no 
other  way.  And  at  common-law  there  seems  to  be  no 
right  to  challenge  the  grand  jury  panel  or  jurors."  Thotnp. 
&  M.  Jur.  §  507.  Section  555  says :  "It  is  not  a  sufficient 
ground  for  a  challenge  to  the  array  that  a  jury  list  was  pre- 
pared by  tie  facto  commissioners  only."  Much  less  so 
where  a  few  talesmen  are  summoned  by  an  agent  of  the 
court,  almost,  if  not  wholly,  in  its  sight.  With  great  em- 
phasis the  counsel  of  the  accused-  cite  the  case  of  Bruner 
v.  Siqwrior  Court,  28  Pac.  841,  holding,  under  a  California 
statute  providing  that  where  sufficient  grand  jurors  are  not 
present  the  court  shall  order  the  sheriff  or  an  elisor  to 
summon  others,  that  grand  jurors  summoned  by  an  elisor 
without  its  appearing  that  the  sheriff  was  disqualified, 
were  illegal,  and  made  the  grand  jury  and  its  indictment 
void,  and  justified  a  writ  of  prohibition  because  the  indict- 
ment wTas  void.  This  decision  is  illogical  in  itself,  and 
loses  force  when  we  see  that,  out  of  seven  judges,  three 
entered  dissent  in  very  strong  opinions,  asserting  that, 
though  the  elisor  had  no  authority,  yet  the  grand  jury  was 
not  a  void  body,  but  assembled  under  color  of  law  in  a 
regular  court,  and  was  recognized  as  such.  And  there  is 
no  objection  to  their  qualifications,  only  to  the  manner  of 
summoning. 

It  is  objected  further  against  this  indictment  that  the 
grand  jury,  at  a  recess  for  a  meal,  was  put  in  charge  of  the 
sheriff,  as  if  a  petit  jury,  and  this  is  charged  to  be  con- 
trary to  law.  It  is  unusual,  but  is  it  contrary  to  law?  If 
a  court  thinks  its  grand  jury  may  be  exposed  to  undue 
influences,  I  would  suppose  it  might  take  this  precaution. 
How  could  it  hurt  the  accused,  in  a  legal  point  of  view? 
A  grand  jury  must  go  only  on  evidence,  and  no  one  has  a 
vested  right  to  have  it  exposed  to  danger  of  improper  in- 
fluences, if  the  judge  thinks  there  is  danger  of  it.  He  is 
the  public  functionary  having  supervision  of  it. 

It  is  objected  that  the  counsel  for  accused  asked  to  see  the 
indictment,  but  was  refused.  It  was  late  at  night,  and  the 
court  was  to  adjourn ;  and  the  judge  says  he  thought  pru- 
dent to  take  care  of  the  paper,  and,  instead  of  allowing 
the  original  indictment  to  go  into  the  hands  of  the  attor- 
neys, at  once  ordered  the  clerk  to  furnish  a  copy  within  an 
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hour,  and  it  was  furnished.  This  was  a  reasonable  pro- 
vision. The  Code  (chapter  159,  section  1)  does  not  give  an 
accused  or  his  counsel  the  original  indictment,  but  a  copy. 
I  fail  to  see  the  effect  of  this  to  invalidate  the  indictment. 

Another  point  made  by  the  accused  is  that  the  record  of 
proceedings  in  the  case  as  made  in  the  order  book  is  false, 
as  regards  the  report  made  on  the  case  by  the  second  grand 
jury,  and  in  stating  that  the  talesmen  were  summoned  by 
the  sheriff,  whereas  they  were  summoned  by  Haller,  under 
circumstances  above  given,  and  that  the  judge  refused  to 
correct  the  record.  It  is  clear  that  we  must  follow  the 
court  record  as  made  by  the  constituted  authority.  The 
judge,  however,  admits  in  his  answer  that  Haller  sum- 
moned the  talesmen ;  and  I  have  treated  that  as  a  fact, 
and  considered  the  question,  though,  perhaps,  as  contra- 
dicting the  record,  it  might  be  disregarded,  as  inadihis- 
sible. 

Another  point  is  that  the  judge  refused  to  sign  bills  of 
exception  setting  out  the  challenge  to  the  array,  the  ex- 
clusion of  persons  from  the  grand  jury,  the  facts  touching 
Haller's  acting  as  deputy  sheriff,  and  exception  to  charges 
given  the  grand  jury.  Bills  were  prepared,  placed  in  the 
judge's  hands  to  consider  and  before  coming  into  court 
afterwards  he  was  served  with  the  rule  in  this  case,  and 
announced  that  for  that  reason  he  would  not  sign  them,  as 
it  would  be  in  contempt  of  this  Court,  and  woulcl  not  alter 
said  order  book  for  a  similar  reason.  I  am  clear  in  my 
own  mind  that  the  rule  did  not  prohibit  the  circuit  court 
from  manifesting  by  its  order  book  and  bills  of  exception 
its  past  action,  but  only  further  steps  of  prosecution,  and 
yet  I  cannot  say  that  one  might  not  think,  with  some  plaus- 
ibility, that  it  stopped  at  once  all  proceedings  whatever. 
Would  it  be  an  abuse  of  power  to  think  so?  But  prohi- 
bition does  not  lie  for  this.  A  mandamus  to  compel  the 
signing  is  the  proper  remedy.  The  judge  says  he  is  wil- 
ling and  ready  to  sign  when  the  prohibition  ends,  thus 
showing  that  he  does  not  propose  to  abuse  his  power  in  this 
matter,  so  that  prohibition,  if  it  would  lie,  is  not  necessary 
on  this  score.  He  did  sign  a  bill  #as  to  ordering  a  new 
grand  jury. 

It  is  urged  that  the  court  charged  the  grand  juries  erro- 
neously.    I  shall  not  at  this  point  refer  to  a  charge  to  the 
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second  grand  jury,  as  it  is  immaterial  under  this  head. 
The  accused  asked  the  court  to  say  to  the  grand  jury  which 
found  the  indictment  that  it  had  the  right  to  call  for  any 
witnesses,  if  its  members  believed  they  could  give  testi- 
mony bearing  on  the  case.  The  grand  jury  is  a  one-sided 
proceeding,  and  before  it  the  accused  has  no  right  to  appear 
or  to  send  witnesses.  It  is  only  a  means  adopted  by  the 
state  for  inquiring  whether  its  criminal  law  has  been  vio- 
lated, and  to  present  its  accusations  for  jury  trial.  By  no 
means  does  it  hear  the  whole  case.  It  is  only  the  state 
bringing  a  prosecution.  The  state  presents  to  it  its  indict 
nient,  and  the  grand  jury  has  only  to  say  whether,  upon 
the  state's  showing,  the  accusation  is  well  made,  or  proper 
to  be  tried  by  a  jury.  It  is  true  the  jury  is  sworn  to  pre- 
sent the  truth,  the  whole  truth,  and  nothing  but  the  truth; 
but  the  connection  of  that  clause  with  its  neighbor  words 
in  the  oath  shows  that  it  is  to  prohibit  them  from  the  influ- 
ence of  malice,  hatred,  ill  will,  fear,  favor,  partiality,  or 
affection;  and  it  certainly  means  no  more  than  that  they 
shall  present  the  whole  truth,  and  nothing  but  the  truth, 
as  shown  by  the  evidence  presented  by  the  state.  They 
find  on  it.  They  do  not  go  into  a  search  for  evidence  to 
exculpate  the  defendant.  Once  lay  down  the  rule  other- 
wise, and  the  defendant,  by  some  friend  on  the  jury,  will 
call  up  controversy,  and  virtually  try  both  sides  in  the 
grand  jury  room,  where  the  state  can  not  be  present  by  her 
attorney  to  sustain  her  charge  by  a  full  presentation  of  the 
law,  and  an  inadequate  investigation  into  her  charge  will 
take  place,  and  prosecution  for  the  gravest  crime  will  be 
smothered  and  crime  fostered.  I  know  that  it  will  be  said 
the  defendant  may  under  this  rule  be  the  victim  of  false  or 
mistaken  prosecution.  True,  but  that  is  inevitable  in  in- 
stances. If  the  oaths  and  other  safeguards  of  the  grand 
jury  do  not  furnish  adequate  security  against  that  misfor- 
tune, I  can  only  say  the  wit  of  man  has  yet  devised  no 
better.  His  vindication  comes  before  the  petit  jury.  I 
know  that  some  authority  to  the  contrary  can  be  shown, 
but  I  answer  that  the  vast  volume  of  ancient  and  modern 
authority  sustains  this  view.  This  has  been  recognized  in 
some  states,  as  in  New  York,  by  statutes  allowing  the 
grand  jury  to  send  for  witnesses,  showing  that  it  required 
legislation  to  admit  such  evidence. 
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Fault  is  found  in  the  charge  of  the  judge  to  the  grand 
jury,  in  that  there  would  be  evidence  before  it  of  the  kill- 
ing of  a  citizen  of  Tucker  County,  and  "should  the  evidence 
be  sufficient  to  make  a  prima  facie  case  of  willful,  deliber- 
ate, and  premeditated  killing  (what  I  mean  by  that  is, 
should  it  be  sufficient  of  itself  to  show  such  killing,  without 
explanation  by  the  accused),  then  you  should  find  an  in- 
dictment for  murder,"  and  stated  that  upon  such  indict- 
ment on  trial  the  defendant  could  plead  any  legal  defense. 
I  see  no  error  in  this, — nothing  that  is  not  warranted  by 
the. usual  practice.  Is  the  complaint  that  this  construct- 
ively tells  the  jury  that  all  homicide  is  prima  facie  murder, 
and  ought  to  be  so  indicted?  This  is  true.  It  is  the  usual 
and  proper  course,  and  one  advised  by  the  courts  in  their 
charges,  that  it  is  proper  in  such  case  to  find  an  indictment 
for  murder,  so  that,  the  state  and  accused  can  get  their  re- 
spective rights  in  a  high  or  low  grade  of  crime,  according 
to  the  evidence.  The  judge  did  not  tell  this  jury  it  could 
find  an  indictment  for  manslaughter,  as  clearly  it  could, 
under  chapter  144,  Code.  But  who  will  say  it  is  error  to 
omit  it  from  a  charge?  But  what  if  a  judge  does  err  in  a 
charge  to  a  grand  jury?  The  defendant  can  take  no  excep- 
tion to  affect  the  indictment.  He  can  not  ask  any  particu- 
lar charge.  Thdmp.  &  M.  Jur.  §  600.  When  once  the  in- 
dictment has  been  retured  "A  true  bill,"  it  is  immaterial 
whether  the  court  erred  in  charging  or  omitting  to  charge, 
as  the  question  then  is  to  try  the  case,  and  learn  whether 
the  accused  is  guilty.  Failure  to  charge,  though  statute 
requires  it,  will  not  affect  indictment.  Porterfieldv.  Com. 
(Va.;  1895)  22  S.  E.  352. 

I  come  now  to  the  charge  of  prejudice  and  bias  on  the 
part  of  the  judge  against  the  accused.  This  charge  can 
not  be  made  upon  even  a  final  trial  before  a  jury.  Were 
this  tolerated,  any  one  under  charge  of  crime  could  shear 
courts  of  their  powers,  drive  judges  from  the  bench,  and 
greatly  impede  the  administration  of  justice.  Whart. 
Crim.Pl.  <t  Proc.  §605;  People  v.  Williams,  24  Cal.  81. 
Prejudice  in  the  breast  of  a  judge,  a  lawgiver  in  Israel,  is 
odious  under  sacred  and  profane  law.  is  easily  and  readily 
imputed  by  persons  in  the  heat  of  controversy,  and,  under 
the  sting  of  adverse  decisions,  is  difficult  to  clearly  disprove, 
and  should  never  be  found  except  upon  the  most  cogent 
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proof.  From  the  many  circumstances  in  this  great  and 
important  case,  on  which  is  predicated  this  grave  charge, 
I  am  unable  to  verify  it.  If  there  is  other  explanation,  we 
must  give  it.  I  do  not  think  circumstances  above  given 
will  sustain  it.  Nor  do  I  find  others.  It  is  true  that  when 
the  second  grand  jury  failed  to  find  anything  the  judge  did 
use  language  to  it  which,  as  he  was  going  to  discharge  it, 
was  uncalled  for  and  useless;  that  is,  that  the  court  had 
concluded  to  discharge  it:  that,  notwithstanding  the  court 
had  indicated  to  the  jury  its  duties,  some  had  persistently 
refused  to  perform  them,  notwithstanding  it  was  their 
duty  to  report  and  return  indictments  to  the  court ;  and 
that  the  court  had  no  further  use  for  them.  I  have  heard 
very  reputable  judges  so  animadvert  upon  grand  juries. 
But  does  this  show  wrongful  bias  against  the  accused?  It 
may  be  further  said  fairly,  from  the  face  of  the  case,  that 
the  judge  thought  there  ought  to  be  an  indictment  and 
trial  of  the  facts  of  the  case  before  a  jury  of  the  country, 
and  that  the  indictment  should  be  for  murder,  so  as  to  let 
a  jury  pass  on  the  true  grade  of  the  offense,  if  the  accused 
was  guilty.  I  do  not  see  that  there  is  anything  unreasona- 
ble in  this  on  the  part  of  a  public  functionary  charged  in 
large  measure  with  the  administration  of  criminal  law. 
Does  it  show  that  he  enforced  this  indictment  unduly? 
That  it  is  not  the  free  act  of  a  grand  jury?  Does  it  show 
corrupt  prejudice  against  the  accused  that  will  overthrow 
the  indictment?  We  are  not  on  the  subject  of  final  trial. 
Throughout  the  proceeding  every  step  of  the  court  in  form- 
ing and  charging  the  juries,  ordering  a  new  list,  summon- 
ing talesmen,  and  in  other  regards,  was  excepted  to  by  coun- 
sel for  the  accused :  and  there  unfortunately  arose  much 
feeling  between  court  and  counsel,  and  heated  controversy 
and  oral  altercation,  but  that  was  between  court  an  coun- 
sel. Does  it  show  corrupt  prejudice  by  the  judge  against 
the  accused,  that  led  the  judge  to  enforce,  and  that 
did  enforce,  this  indictment?  That  is  the  point.  Can  all 
this  invalidate  a  solemn  finding  of  a  true  bill  by  the  grand 
jury,  and  justify  this  Court  in  excusing  the  accused  from 
answering  before  a  jury  whether  it  is  a  true  bill?  Does 
the  mere  discharge  of  the  second  jury  work  such  a  result? 
Does  the  impaneling  another  jury  on  the  demand  of  the 
State's  attorney,  who  stated  that  he  wanted   another  jury 
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specially  to  inquire  into  this  transaction,  show  this? 
Oould  the  judge  refuse  such  a  demand?  After  the  court's 
order  for  another  grand  jury,  it  announced  to  counsel  that 
it  had  up  to  that  time  allowed  them  to  discuss  questions 
they  had  raised  touching  instructions  to  the  grand  jury 
and  other  matters,  not  because  they  had  the  right,  or  that 
Eastham  had  any  standing  in  court  until  indicted,  but  out 
of  courtesy,  but  that  thev  would  not  be  allowed  to  discuss 
any  question  relating  to  the  summoning,  impaneling,  or 
organization  of  the  next  grand  jury,  or  charges  to  it,  but 
would  be  allowed  exceptions  to  the  action  of  the  court, 
without  hearing.  This  is  relied  on  in  the  petition.  What 
is  wrong  in  this?  Discussion  of  the  subjects  specified  by 
the  court  had  been  had.  A  court  has  a  right  to  limit  dis- 
cussion. There  is  no  right  to  discuss  the  formation,  sum- 
moning, or  charging  a  grand  jury.  That  belongs  to  the 
court,  and  is  a  matter  largely  of  discretion.  Thorn  p.  & 
M.  Jur.  §  578.  I  doubt  whether  these  matters  can  be 
made  the  subject  of  exception.  I  do  not  think  they  can. 
So  far  as  available,  it  is  by  plea  in  abatement,  not  for  ex- 
ception and  discussion  pending  the  formation  of  the  panel. 
In  my  experience  I  have  never  known  it  practiced.  If 
allowed,  where  would  it  end?  Is  there  even  a  right  to  a 
challenge  to  the  panel  or  the  polls  of  a  grand  jury  unless 
statute  gives/it?  Thomp.  &  M.  Jur.  §  507,  says  not.  1 
Bish.  Or.  Proc.  §  876,  says  it  does  not  prevail  in  all  states. 
I  can  find  no  instance  in  Virginia.  Our  statute  does  not 
give  it. 

It  is  stated  in  the  petition  that  when  the  indictment  for 
involuntary  manslaughter  was  dismissed  the  court  refused 
to  discharge  the  accused.  The  State's  attorney  resisted  dis- 
charge, asking  another  grand  jury.  1  Bish.  Cr.  Proc.  & 
870#,  says  that,  when  a  grand  jury  has  ignored  an  indict- 
ment, one  in  jail  is  generally  entitled  to  discharge,  but  that, 
of  course,  he  may  be  detained  on  an  amended  accusation ; 
"and,  indeed,  the  court  may  continue  the  case  for  exami- 
nation at  a  future  term,  or  otherwise  decline  the  discharge, 
if  the  witness  have  not  appeared,  or  the  grand  jury  has  not 
acted  on  the  case."  Though  a  misdemeanor  indictment 
was  found,  yet  the  State  not  wishing  to  prosecute  it,  and 
asking  another  hearing  before  a  grand  jury,  I  understand 
it  to  be  in  the  power  of  the  court,  and  common  practice,  to 
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hold  the  prisoner  at  the  State's  motion.  Our  Code,  in  sec- 
tion 12,  e.  158,  discharges  a  prisoner  if  not  indicted  before 
the  end  of  the  second  term,  plainly  allowing  the  State  till 
then  to  hold  the  prisoner  upon  her  charge.  Though  an  in- 
dictment for  a  minor  grade  of  offense,  or  a  faulty  indict- 
ment, be  found,  which  the  State  refuses  to  prosecute,  it  is 
equivalent  to  the  case  of  no  indictment  found,  and  under 
the  plain  intent  of  the  statute  the  State  is  allowed  to  de- 
tain the  defendant  under  the  mittimus  issued  by  the  jus- 
tice until  the  end  of  the  second  term.  So  I  do  not  see  that 
the  court  either  exceeded  its  power,  or  erred  in  this  mat- 
ter. 

Clearly,  as  to  refusal  to  bail,  there  was  no  abuse  of  power, 
as  that  is  in  the  undeniable  discretion  of  the  court.  Of 
course,  refusal  to  discharge  or  bail  could  not  vitiate  the 
subsequent  indictment. 

So  I  conclude  that  there  is  no  ground  for  holding  this  in- 
dictment either  absolutely  void,  so  as  to  warrant  prohibi- 
tion, or  voidable,  so  as  to  overthrow  it  on  plea  in  abate- 
ment. .  There  is  no  strength  in  petitioner's  present  case. 
The  matters  he  complains  of  as  irregularities  affect  none  of 
his  substantial  rights,  and  are  merely  technical.  Of  course, 
prohibition  does  not  lie  on  the  theory  of  want  of  jurisdic- 
tion in  the  circuit  court  to  impanel  a  grand  jury  and  try  a 
case  of  murder;  and  therefore  the  only  theory  on  which  to 
rest  it  is  that  the  court,  because  of  some  of  its  actions, 
abused  its  lawful  jurisdiction,  in  exceeding  its  powers. 
What  do  we  mean  by  the  declaration  that  prohibition  lies 
when  a  court  in  the  exercise  of  a  conceded  jurisdiction 
abuses  its  powers?  I  answer  that  it  is  where  the  court  on 
its  way  in  the  case  does  some  collateral  act  which  under  no 
circumstances,  on  any  state  of  facts,  it  could  do  in  the  case. 
If  it  be  a  mere  mis-step,  an  error  of  judgment,  in  the  regu- 
lar disposition  of  the  case,  I  say  in  the  line  of  the  case, 
writ  of  error,  not  prohibition,  lies,  as  perhaps  where  a  jus- 
tice holds  plea  of  a  money  demand  over  three  hundred 
dollars,  or  as  in  MrConiha  v.  Giithr!*,  21  W.  Va.  134, 
where  a  court,  though  it  had  jurisdiction  to  condemn  land 
for  public  use  was  proceeding  to  condemn  land  within 
twenty  feet  of  a  dwelling,  because  that  \vas  prohibited  by 
law, — under  no  circumstances  could  be  done.  That  case  I 
have  always  doubted,   as  there  was  jurisdiction,  and  the 
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error  was  eorrectible  by  writ  of  certiorari.  So  where  a 
unit  cause  of  action  is  split  into  several.  There  is  no  other 
remedy  against  a  plain  abuse.  This  qualification  to  the 
rule  against  prohibition  where  the  court  has  juriediction, 
namely,  that  it  lies  where  there  is  an  abuse  of  power,  is 
shadowy  and  ill  defined.  Unless  limited  as  I  state,  it  will 
bring  many  cases  into  prohibition  not  properly  belonging 
to  it,  and  stop  the  wheels  of  other  usual  proceedings  before 
courts  have  had  time  to  even  determine  upon  their  own 
jurisdiction;  prohibition  will  supplant  the  ordinary  pro- 
cedure, as  Judge  Green  said  in  Jelly  v.  Dils,  27  W.  Va. 
272.  Why  not  let  a  court  go  on  to  the  end  of  a  case,  when 
perhaps  neither  writ  of  error  nor  prohibition  will  be  called 
for?  But  it  is  said  our  statute  has  enlarged  the  scope  of 
prohibition  by  giving  it  as  of  right  "in  all  cases  of  usurpa- 
tion and  abuse  of  power,  when  the  inferior  court  has  not 
jurisdiction  of  the  subject-matter  in  controversy,  or,  hav- 
ing such  jurisdiction,  exceeds  its  legitimate  powers."  I  do 
not  think  this  carries  the  writ  further  than  its  common-law 
function.  Bullard  v.  Thorpe  (Va.)  30  Atl.  36.  Thus  none 
of  the  acts  of  the  court  complained  of  as  an  abuse  of  power 
are  acts  of  such  abuse  as  to  warrant  a  writ  of  prohibition. 
They  are  not  of  that  character,  but,  if  wrong,  are  remedia- 
ble on  writ  of  error,  should  it  ever  come  to  that  point. 
But  suppose  them  to  be  such  acts  as  are  an  abuse  of  power. 
What  then?  Prohibition  does  not  still  lie,  for  the  simple 
reason  that,  if  the  actions  of  the  court  that  are  complained 
of  have  any  effect  to  impair  the  indictment,  they  are  to  be 
availed  of  by  plea  in  abatement.  In  Virginia  want  of 
qualification  or  other  objections  to  a  grand  jury  are  to  be 
made  effective  by  that  plea,  and  writ  of  error  in  case  of 
adverse  decision  on  it.  Cherry**  Case,  2  Va.  Oas.  20; 
Long's  Case,  Id.  318;  Moore's  Case,  9  Leigh,  639:  Kerhifs 
Case,  7  Leigh.  747.  McConiha  v.  Guthrie,  supra,  decided 
since  chapter  110,  (-ode  1891,  pointedly  says  that,  even  if 
there  be  an  abuse  of  power,  prohibition  does  not  lie,  if 
writ  of  error  will  cure  the  grievance.  See  Waleott  v. 
Wells  (Nev.)  24  Pac.  367.  Look  at  our  case  of  Buskirkw 
Judge,  7  W.  Va.  91,  holding  that,  when  the  law  indis- 
pensably required  an  examination  of  one  charged  with 
felony  by  a  county  court  before  indictment  and  trial  in  a 
circuit  court,  prohibition  would   not  lie  to  stop  a  circuit 
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court  trying  him  before  examination.  A  much  stronger 
case  for  prohibition  than  this.  Prohibition  is  utterly  un- 
tenable in  this  case. 

One  of  counsel  for  the  State  makes,  with  confidence,  the 
point  that  the  rule  for  a  writ  of  prohibition,  having  been 
issued  by  one  of  the  judges  of  this  court  in  vacation,  was 
without  jurisdiction  in  him  to  award  it,  as  the  Constitu- 
tion gives  original  jurisdiction  in  prohibition  to  this  Court, 
to  be  exercised  only  in  term,  and  not  by  a  judge  alone. 
It  is  at  once  seen  that  this  presents  the  question  whether 
the  last  clause  of  section  1,  chapter  110,  Code  1891,  allow- 
ing a  judge  to  award  a  rule  in  vacation,  is  constitutional. 
This  is  a  matter  of  gravity,  and  merits  serious  considera- 
tion ;  but  as  the  rule  is  that,  if  the  case  can  be  disposed  of 
on  other  grounds,  a  court  will  not  pass  on  the  validity  of 
an  act  of  the  legislature,  I  will  not  further  refer  to  it. 

This  holding  only  calls  upon  the  petitioner  to  answer 
before  an  impartial  jury  of  his  country  whether  his  act  of 
slaying  Thompson  is  a  crime  against  the  laws  of  his  country ; 
only  demands  what  the  law  demands  of  all  men  charged 
with  crime,  that  he  pass  what  he  ought  to  have,  and  un- 
questionably will  have, — a   fair,  just,  and   impartial  trial. 

Judge  McWhorter  concurs  in  this  opinion.  The  Court 
being  equally  divided,  the  motion  to  dismiss  fails;  but 
then  conies  the  applicatien  of  Eastham  for  a  writ  of  pro- 
hibition,— his  petition  and  rule  being,  per  se,  a  standing, 
affirmative  motion.  It  fails,  as  the  Court  can  take  no  af- 
firmative action,  issue  no  process  to  stay  the  court  below, 
without  a  majority  for  it.  This  is  another  notable  instance 
of  the  evil  of  the  Court's  being  composed  of  an  even  num- 
ber of  judges. 

Note  by  Braxxox,  Juimjk. 

When  I  wrote  the  above  opinion  at  Charles  Town,  I  was  inter- 
rupted daily  by  arguments  of  counsel  and  did  not  have  access  to 
authority.  The  importance  of  the  case  and  the  division  of  the 
Court  seem  to  justify  the  addition  of  tins  note. 

As  to  the  point  that  the  indictment  is  void  because  the  court 
excused  grand  jurors  because  they  had  formed  or  expressed  an 
opinion,  what  I  said  above  I  find  justified  by  further  examination 
of  authority.     Whar.  Cr.  PI.  tfc  Prac,  sec.  84(>,  says: 

"It  is  a  good  cause  of  challenge  to  a  grand  juror  that  he  has 
formed  or  expressed  an  opinion  as  to  the  guilt  of  a  party  whose 
case  will  probably  be  presented  to  the  Grand  Inquest/1 
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In  the  Pa.  case  of  Commonwealth  v,  Clark,  2  Brown,  325,  on  full 
argument  and  consideration  of  Chief  Justice  Marshall's  rule  in 
the  great  Burr  treason  trial,  a  defendant  was  allowed  a  challenge, 
after  jury  was  sworn,  for  favor  in  that  he  had  expressed  an 
opinion  of  the  prisoner's  guilt.  In  State  v.  Bradford,  57,  N.  H. 
198,  it  was  held  that  the  court  may  excuse  grand  jurors  for 
reasons  appearing  to  it  satisfactory,  and  the  exercise  of  its  dis- 
cretion will  not  be  reviewed.  In  C.  S.  v.  Gale,  109,  Justice  Brad- 
ley said,  as  I  stated  above,  that  there  was  a  distinction  between 
the  allowance  of  qualified  and  disqualified  jurors,  adding  that 
'•Disqualified  jurors  upon  the  panel  may  be  supposed  injuriously 
to  affect  the  whole  panel ;  but  if  the  individuals  forming  it  are 
unobjectionable  and  have  all  the  necessary  qualifications,  it  is  of 
less  moment  to  the  accused  what  persons  may  have  been  set 
aside  or  excused.  The  present  case  is  of  the  latter  kind.  No 
complaint  is  made  that  any  of  the  grand  jurors  who  found  in- 
dictment were  disqualified  to  serve,  or  were  in  any  respect  im- 
proper persons.  It  is  only  complained  that  the  court  excluded 
some  persons  for  improper  causes  because  they  labored  under  the 
disqualification  created  by  the  820th  section  of  the  revised  statutes, 
which  is  alleged  to  be  unconstitutional.  It  is  not  complained 
that  the  jury  actually  impanelled  was  not  a  good  one,  but  that 
other  persons  equally  good  had  a  right  to  be  placed  on  it.11 

As  bearing  on  the  contention  that  the  excusing  of  jurors  viti- 
ates the  indictment,  and  also  the  claim  that  the  action  of  the 
county  court  in  making  a  list  for  grand  jury  service  is  final,  and 
that  the  circuit  court  can  for  no  cause  inquire  into  qualifications, 
I  cite  People  v.  Leonard,  106  Cal.  302,  holding  that  the  court  may 
go  into  qualifications  of  those  drawn  as  grand  jurors,  excuse  some 
and  summon  others  from  by-standers,  and  that  list  is  not  final. 
I  quote  from  the  case  of  l\  S.  v.  Jonr«.  69  Fed.  R.  976:  4kThe  real 
contention  of  the  defendant  is,  that  the  court  had  no  power  to  ex- 
cuse any  grand  juror  for  any  cause  whatever,  unless  he  came 
within  the  disqualification  or  exemption  mentioned  in  the  statute 
*  *  *  *  Xn  other  words,  the  court  had  no  authority  to  excuse 
any  jurpr  of  its  own  motion  unless  he  was  a  minor,  alien,  an  in- 
sane person  or  prosecutor  *  *  *  and  that  the  statute  furnished 
the  only  guide  for  the  action  of  the  court.  Tf  the  first  position  of 
the  contention  is  correct,  then  it  would  follow  that  if  the  accused 
whose  cause  was  to  come  before  the  grand  jury  had  been  on  the 
list  drawn  from  the.  jury  box,  the  court  would  have  been  com- 
pelled to  accept  him  as  a  grand  juror,  and  to  have  allowed  him  to 
act  in  all  cases  except  his  own.  If  twelve  of  the  grand  jurors  had 
testified  that  they  had  formed  and  expressed  opinions  that  the 
defendant  was  guilty,  and  that  they  should  vote  in  favor  of  in- 
dictment without  further  evidence,  the  court  would  have  no 
power  to  excuse  them,  or  either  of  them.  If  it  was  brought  to 
the  attention  of  the  court,  in  a  reliable  manner,  that  one  or  more 
of  the  jurors  had  offered  in  advance  of  being  sworn,  to  sell  his 
vote  for  any  sum  of  money  to  either  party,  the  court  would  have 


Digitized  by  CjOOQ IC 


622  Eastham  v.  Holt,  Judge. 

no  power  to  excuse  the  juror.  These  illustrations  are  sufficient 
to  show  the  absurdity  of  the  defendant's  contention.  Such 
results  would  be  utterly  subversive  of  every  principle  of  justice; 
would  be  contrary  to  the  spirit  and  genius  of  free  institutions; 
would  be  a  reproach  to  any  court  that  would  permit  such  a  prac- 
tice to  be  pursued,  and  a  dark  blot  upon  the  jurisprudence  of  any 
country.  There  is  no  law  that  gives  an  accused  person  the  abso- 
lute right  to  have  grand  jurors  accepted  by  the  court  who  have 
formed  and  expressed  unqualified  opinion  that  he  is  innocent. 
There  is  no  law,  rule  or  practice  that  compels  the  court  to  accept 
any  grand  juror  to  be  on  the  panel  who  has  formed  and  expressed 
an  opinion  that  the  accused  is  guilty."  People  v.  Durrant,  116 
Cal.  179. 

It  will  not  do  to  say  that  only  the  defendant  can  except  to  bias 
in  grand  jurors.  The  opinion  just  quoted  repels  that.  One  biased 
in  favor  of  the  accused  is  just  as  objectionable  as  one  biased 
against  him.  I  met  with  a  case  where  one  who  was  surety  on 
the  prisoner's  bail-bond,  was  held  properly  rejected,  but  the  par- 
ticular case  has  slipped  me.  There  are  so  many  authorities 
which  sustain  the  action  of  courts  in  excusing  jurors  because 
they  had  expressed  or  formed  opinions,  that  they  shake  my  mind 
as  to  the  position  I  took  in  the  above  opinion  that  the  court  has 
no  authority  to  inquire  of  jurors  as  to  the  formation  or  expression 
of  an  opinion.  On  second  thought',  the  mere  fact  that  our  statute 
allows  an  indictment  to  be  found  upon  the  unsworn  statement  of 
two  members  of  the  grand  jury  does  not  show  that  it  is  wrong  to 
interrogate  them  as  to  fixed  opinions,  because  that  only  means 
that  the  grand  jury  may  act  on  the  statement  of  facts  by  two  of 
the  grand  jurors,  not  on  their  mere  opinions,  and  mere  knowl- 
edge of  fact  is  different  from  fixedness  or  prejudice  of  opinion. 
However  that  be  in  West  Virginia,  it  certainly  can  be  said 
that  the  action  of  the  court  was  not  an  un-heared-of  proceeding  and 
does  not  nullify  the  indictment.  Our  Code  on  page  157,  section 
12,  says  that  no  indictment  shall  be  abated  because  of  the  in- 
competency or  disqualification  of  any  grand  juror,  yet  this  Court 
is  asked  to  hold  that  the  presence  of  those  jurors  who  took  the 
place  of  the  ones  accused,  though  qualified  in  every  respect,  shall 
abate  this  indictment. 

Now,  as  to  the  point  that  the  talesmen  were  summoned  by  an 
unauthorized  deputy,  and  were  no  grand  jurors:  In  Common- 
wealth v.  Brown,  147  Mass.  585,  it  was  held  that  a  person  sworn  as 
a  grand  juror,  whose  name  had  been  placed  in  the  jury  box,  and 
drawn  by  the  selectmen  in  respone  to  venire,  though  previously 
the  town  had  ordered  it  to  be  stricken  from  the  list,  in  the  ab- 
sence of  his  personal  disqualification,  would  not  affect  the  valid- 
ity of  the  indictment.  Here  was  one  acting  who  was  not  a  grand 
juror,  but  his  name  had  been  by  accident  left  in  the  box  after  it 
was  stricken  from  the  list.  The  court  said:  "It  has  often  been 
held  in  other  jurisdictions  that  indictments  by  a  grand  jury  upon 
which  a  disqualified  person  is  sitting,  is  void.    The  disqualified 
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person  may  have  been  one  of  only  twelve  who  voted  for  the  in- 
dictment. 2  Hawk.  P.  O.  chap.  25,  sec.  28;  U.  S.  v.  Hammond,  2, 
Woods  C.  Ct.  197;  State  v.  Sgmonds,  36  Maine,  128;  Doyle  v. 
State,  17  Ohio,  222;  State  v.  Cole,  17  Wis.  674;  McQuillan  v.  State, 
8  Smedea  &  M.  687. 

"How  such  an  indictment  should  be  regarded  is  a  question  we 
need  not  decide,  for  distinction  must  be  drawn  between  a  juror 
who  is  personally  disqualified,  and  one  who  possesses  all  the 
qualifications  but  is  irregularly  and  improperly  drawn.  The 
general  rule  is  that  mere  irregularity  in  the  proceedings,  by 
which  a  juror  gets  upon  a  panel,  does  not  affect  the  validity  of 
his  action.  Commonwealth  v.  Parker,  2  Pick.  550,  559;  Page  v. 
Danvers,  7  Met.  326;  U.  S.  v.  Reeves,  3  Words.  199;  U.  S.  v. 
Ambrose,  3  Fed.  Rep.  283;  Hill  v.  Yates,  12  East,  229,230;  The 
King  v.  Hunt,  4  B.  &  Auld.  433;  Hardin  v.  State,  22  Ind.  347/' 

Dent,  Judge  (dissenting)  : 

Robert  W.  Eastham,  petitioner,  being  in  custody  of  the 
sheriff  of  Tucker  County  on  accusation  of  the  felonious 
killing  of  one  Frank  E.  Thompson,  the  grand  jury,  at  the 
June  term  of  the  circuit  court  of  said  county,  after  inves- 
tigating the  charge,  returned  an  indictment  for  man- 
slaughter. The  prosecuting  attorney,  being  of  the  opinion 
that,  the  prisoner  should  be  indicted  for  a  higher  offense, 
with  consent  of  the  presiding  judge,  entered  a  nolle  pros- 
equi. The  prisoner  thereupon  moved  his  discharge  or  ad- 
mission to  bail.  Both  motions  were  over-ruled.  The 
judge  directed  the  drawing  and  summoning  of  another 
grand  jury  for  the  purpose  of  considering  the  matter  at  an 
adjourned  day  of  the  term.  This  grand  jury  being  duly 
summoned  and  impaneled,  the  judge  charged  them  at  some 
length  to  the  effect  that,  if  a  homicide  was  shown,  the 
jury  should  return  an  indictment  for  murder,  and  leave 
the  degree  of  the  offense  committed  to  be  determined  by 
the  petit  jury,  contrary  to  section  J,  chapter  144,  Code. 
Homicide  was  admitted,  but  claimed  to  have  been  jus- 
tifiable. Before  the  jury  had  reached  a  conclusion,  and 
while  halting  between  two  opinions  undoubtedly  occa- 
sioned by  the  erroneous  charge  of  the  judge,  he,  instead  of 
correcting  his  error,  unceremoniously  discharged  them  as 
a  disagreeing  jury.  He  immediately  ordered  a  third  grand 
jury  to  be  drawn,  and  summoned  to  a  future  day  of  the 
term,  and  one  Haller — not  a  regular  deputy — was  ap- 
pointed at   his  instance   to  assist  in  summoning  the  same. 
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On  the  return  day  fifteen  of  the  grand  jurors  appeared, 
and  the  judge  proceeded  to  examine  them  on  their  voir 
dire,  and  accepted  such  as  were  satisfactory,  and  rejected 
such  others,  five  in  number,  though  legally  qualified  grand 
jurors,  who,  for  some  reason  not  disclosed  by  the  record, 
and  known  only  to  the  judge,  were  not  satisfactory  to  him. 
He  then  caused  an  order  to  be  entered  directing  the  sher- 
iff to  summon  six  others  not  drawn  from  the  jury  box,  and 
yet,  as  shown  by  his  answer,  he  did  not  permit  the  sheriff 
or  one  of   his  deputies  to  execute  this  order,  but  orally 
commissioned  said  Haller  to  execute  the  same.     Tlue  jurors 
summoned    were,   acceptable.      Having    had    them    duly 
sworn,  he  then  proceeded  to  deliver  a  lengthy,  argumenta- 
tive charge,  which  was  to  the  effect  that,  if  a  homicide  was 
established  by  the  evidence  produced  before  them  by  the 
State,  it  was  their  duty,  without  calling  for  other  witnesses 
or  further  investigation,  to  return  an  indictment  for  mur- 
der, and  allow  the  petit  jury  to  determine  the  degree  of 
the  offense  committed.     He  then  placed  the  alleged  grand 
jury  in  charge  of  the  sheriff",  and  would  not   permit  them 
to  separate  or  communicate  with   any  one  until  they  re- 
turned an  indictment  for  murder,  and  received  the  thanks 
of  the  judge  and  their  discharge.     The  judge  admits  the 
truth  of    this  statement,  in  substance,   as  set  forth,   but 
justifies  his  course  on  the  ground  that  it  was  necessary  to 
obtain  an  impartial  grand  jury  and  prevent  it  from  being 
unduly    influenced    by   outside    pressure.     It    is   manifest 
from  this  that  an   impartial   grand  jury  meant  one  that 
would  find  an  indictment   for   murder,  in  accordance  with 
the  evident  desire  of  the  judge,  as  shown  by  his  several 
instructions   to    the   successive    grand  juries.      That   the 
judge,  either  through  lack  of  experience  or  unusual  zeal, 
was  led  to  commit  numerous  errors,  harmless  or  prejudicial, 
cannot  be  denied;  nor  is  it  our  place  to  ascertain  whether 
they  were  justifiable,  under  the  present  application. 

The  contention  of  the  respondent  that  the  clause  of  sec- 
tion 1,  chapter  110,  ("ode,  is  unconstitutional,  in  so  far  as 
it  authorizes  a  rule  to  show  cause  to  be  issued  by  a  judge 
of  this  Court  in  vacation,  is  wholly  untenable.  The  legis- 
lature is  invested  with  the  power  to  regulate  the  practice 
in  courts  of  justice,  and  has  authority  to  prescribe  in  what 
manner  proceedings  in  prohibition  shall  be  instituted.     It 
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might  provide  that  it  be  done  by  notice,  or  by  summons 
issued  by  the  clerk,  or  by  rule.  There  is  nothing  in  the 
Constitution  that  prevents  the  legislature  from  imposing 
on  the  members  of  this  Court  the  duty  of  examining  the 
petion  and  awarding  the  rule.  In  furtherance  of  the  ju- 
risdiction of  this  Court  during  its  vacation  the  power  had 
to  be  lodged  somewhere ;  otherwise  the  act  sought  to  be 
prohibited  might  be  accomplished  before  the  court  could 
be  convened,  and  the  writ  would  be  too  late  to  be  effec- 
tive. Following  the  analogy  of  appeals,  the  legislature 
imposed  the  duty  on  a  single  judge  until  the  court  should 
meet  in  term,  when  the  object  of  the  rule  ceases,  and  the 
matter  is  wholly  in  the  power  of  the  court  to  abate  it,  re- 
new it  if  faulty,  or  award  the  prohibition.  Section  6,  Art. 
VIII,  Const.,  does  not  militate  against  this  conclusion,  for 
that  is  not  a  grant  of,  but  a  restriction  on,  the  authority  of 
the  court  or  a  judge  thereof  to  grant  appeals,  and  is  to 
this  extent  a  limitation  on  the  power  of  the  legislature  to 
regulate  the  practice  in  such  cases.  The  awarding  of  a 
temporary  rule  in  prohibition  being  a  matter  that  affects 
the  remedy,  but  in  no  wise  determines  the  rights  of  the 
parties,  the  legislature  has  absolute  control  thereof.  The 
real  question  presented  at  this  time  for  our  consideration 
is  as  to  whether  the  judge  was  guilty  of  such  usurpation  or 
abuse  of  power  as  renders  the  indictment  void,  and  there- 
fore no  indictment,  but  a  nullity.  If,  in  the  commission 
of  the  various  errors  complained  of,  he  did  not  exceed  his 
jurisdiction  or  legitimate  powers,  prohibition  will  not  lie; 
otherwise  it  is  the  mandatory  remedy.  Nor  is  the  question 
of  adequacy  or  inadequacy  of  remedy  involved,  as  section 
1,  chapter  110,  Code,  makes  it  imperative,  as  a  matter  of 
right,  in  all  cases  of  usurpation  of  jurisdiction  or  excess  of 
legitimate  powers,  notwithstanding  the  existence  of  other 
remedies.  The  statute,  in  derogation  of  the  common-law, 
determines,  without  the  aid  of  judicial  interpretation,  that 
in  such  cases  no  other  remedy,  however  efficient,  is  ade- 
quate. It  has  thus  taken  prohibition  out  of  the  extraor- 
dinary, and  made  it  the  ordinary  and  proper  remedy  to 
restrain  all  inferior  tribunals  within  the  scope  of  their  le- 
gitimate powers.  Rightly  so,  for  it  affords  speedy  justice, 
without  sale,  denial,  or  delay,  and  promptly  prevents  the 
abusive,  oppressive,  or  tyrannous  use  of  judicial  power  in 
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response  to  partisan  passion  or  private  malice.  Nor  does 
the  statute  permit  a  court,  under  the  pretext  of  determin- 
ing its  own  jurisdiction,  either  to  usurp  powers  that  do  not, 
or  refuse  powers  that  do,  belong  to  it.  Railway  Co.  v. 
Paull,  39  W.  Va.  142  (19  S.  E.  551).  In  such  cases  the 
court  must  always  decide  right,  for  it  would  be  monstrous 
to  refuse  to  allow  the  most  ignorant  criminal  to  plead  igno- 
rance of  law,  and  yet  accord  a  high  judicial  functionary, 
presumed  to  be  learned  in  the  law,  such  privilege,  in  justi- 
fication of  his  assumption  of  illegal  powers  or  authority. 
The  statute  countenances  no  such  plea  or  excuse,  and  for 
us  to  entertain  it  is  to  so  amend  the  statute  as  to  make  it 
read,  "The  writ  of  prohibition  shall  lie  as  a  matter  of  right 
in  all  cases  of  usurpation  and  abuse  of  power  when  the  in- 
ferior court  has  not  jurisdiction  of  the  subject-matter  in 
controversy,  or,  having  jurisdiction,  exceeds  its  legiti- 
mate powers,"  except  if,  through  ignorance  of  law,  and 
through  a  desire  to  promote  the  supposed  ends  of  justice, 
the  inferior  tribunal  shall  decide  it  has  jurisdiction,  or  is 
not  exceeding  its  legitimate  powers,  then  prohibition  shall 
not  lie,  but  only  the  usual  ancient  remedies.  Such  an 
amendment  would  render  the  statute  nugatory,  and  the 
writ  of  prohibition  anomalous.  An  inferior  tribunal  could 
always  justify  usurpation  and  abuse  of  power  through  ig- 
norance of  law  and  good  motives.  It  is  the  duty  of  this 
Court  to  obey,  uphold  and  enforce  all  legislative  enact- 
ments within  Constitutional  limitations,  and  not,  under 
the  pretense  of  construing  such  enactments,  to  usurp  for 
itself  or  inferior  tribunals  jurisdiction  and  powers  denied 
by  the  constitution  and  statute,  to  the  impairment  and 
denial  of  the  personal  immunities  and  rights  of  citizenship. 
To  do  so  is  not  to  adjudicate,  but  to  legislate.  Judicial 
legislation  is  entirely  too  common,  and  is  a  very  unwise, 
dangerous,  and  unnecssary  experiment,  to  say  the  least.  In- 
stead of  being  excused  or  justified,  it  should  be  severely 
discountenanced.  The  plain  letter  of  the  statute,  without 
regard  to  former  decisions  and  precedents,  has  narrowed 
the  inquiry  in  this  and  all  similar  cases  to  the  mere  ques- 
tion of  usurpation  or  abuse  of  power. 

Section  4,  Art.  III.,  of  the  Constitution,  provides  that 
un»  person  shall  he  held  to  answer  for  treason,  felony  or 
other  crime  not  cognizable  by  a  justice  unless  on  present- 
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ment  or  indictment  of  a  grand  jury."  Section  39,  Art. 
VI.,  provides,  "The  legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  following  cases,  that  is  to  say 
for  *  *  *  regulating  the  practice  in  courts  of  justice, 
summoning  or  impaneling  grand  or  petit  juries.  *  *  * 
The  legislature  shall  provide  by  general  laws  for  the  fore- 
going and  all  other  cases  for  which  provision  can  be  made." 
By  these  two  provisions,  in  so  far  as  the  subject-matter 
thereof  is  concerned,  the  common-law  power  of  the  courts 
as  well  as  the  legislature  is  restricted  or  entirely  taken 
away.  The  grand  jury  referred  to  in  the  first  provision  is 
a  grand  jury  summoned  and  impaneled  according  to  the 
second.  There  is  and  can  be  no  other  grand  jury  recog- 
nized by  the  Constitution  or  statute  law.  Such  a  thing 
as  a  de  facto  grand  jury,  not  de  jure,  can  have  no  exist- 
ence. Both  must  co-exist  to  make  a  legal  grand  jury, 
and  there  can  be  no  other  except  by  usurpation.  It  is 
made  obligatory  on  the  legislature  to  provide  by  general 
lawT  for  the  summoning  and  impaneling  of  all  grand  juries, 
and  it  is  made  equally  obligatory  on  the  courts  to  conform 
strictly  to  the  law  so  enacted ;  and  it  is  the  assured  right 
of  every  citizen  to  require  both  so  to  do  when  his  life,  lib- 
erty, or  property  is  at  stake.  When  a  circuit  court  judge 
proceeds  by  illegal  methods,  though  his  motives  be  ever  so 
pure,  to  obtain  indictment  against  a  citizen  of  the  state, 
he  is  guilty  of  usurpation  of  power  in  excess  of  his  legiti- 
mate jurisdiction  as  limited  and  restricted  by  the  pro- 
visions aforesaid,  to  the  destruction  of  such  citizen's  rights 
thereby  guarantied.  "The  grand  jury  must  be  selected  in 
the  manner  prescribed  by  law.  There  is  no  security  to  the 
citizen  but  in  a  rigid  adherence  to  the  legislative  will  as 
expressed  in  the  statutes  for  our  general  guidance."  Btoum 
v.  State,  9  Neb.  163,  (2  N.  W.  380).  These  constitutional 
restrictions  on  the  common-law  powers  of  the  courts  are 
founded  on  justice,  sustained  by  reason  and  experience. 
The  English  people  were  first  compelled  to  adopt  them 
to  curb  the  oppressive  conduct  of  the  crown,  exercised 
through  its  corrupt  and  corruptible  judiciary.  They  were 
early  added  by  way  of  amendment  to  the  Constitution  of  the 
United  States,  and  at  the  formation  of  this  State  were 
made,  and  have  been  continued  as,  a  part  of  the  Constitu- 
tion.    Prior  to  the  separation  or  division  they  were  not  a 
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part  of  the  Constitution  of  Virginia.     Hence  the  decisions 
relied  on  to  sustain  the  common-law  powers  of  the  judge 
are  not  applicable,  but  are  obsolete.     Formerly  a  grand 
jury  was  considered  merely  an  accusing  body,  with  which 
those  charged  with  crime  had  nothing  to  do.     Under  our 
constitutions,   state  and  national,  a  grand  jury  is  recog- 
nized to  be  a  necessary  protection  to  the  citizen  against 
unfounded  accusation  or  unjust   prosecution,  whether   it 
emanates  from  "the  government,  or  is  prompted  by  par- 
tisan passion  or  private  enmity."     Ex  parte  Bain,  121  U. 
8.  1  (7  Sup.  Ot.  781).     And  a  grand  jury  under  the  law  as 
it  now  exists  is  defined  to  be  a  judicial  court  of  inquiry, 
summoned  and  impaneled  strictly  in  accordance  with  the 
provisions  of  the  general  law  enacted  for  the  purpose  by 
the  legislature :  and  any  other  body  of  men,  however  well 
qualified  individually,  would  be  neither  a  de  facto  or  a  de 
jure  grand   jury,   or   entitled    to   perform    the   functions 
thereof.     The  following  decisions  fully  sustain  this  propo- 
sition, and  place  it  beyond  controversy;  Ex  parte  Baltic 
supra;  Finley  v.  State,  61  Ala.  201 ;    Weston  v.   State,  63 
Ala.  155;   O'Brien  v.  State  (Ala.)  8  South  559;  People  v. 
Thurston,  5  Cal.  69:  People  v.  Coffman,  24  Cal.  234;  Lery 
v.   Wilson,  69  Cal.  105  (10  Pac.  272) ;  Bruner  v.  Superior, 
Court,  28  Pac.  341  (92  Cal.  239) ;  State  v.  Bowman  (Iowa), 
34  N.  W.  767;  Stale  v.    dough,  49  Me.   573;  State  v.  *S>- 
monds,  36  Me.  128;  State  v.  Lightbody,  38  Me.  200;  State 
v.  Fleming,  22  Am.  Rep.  552;   Clare  v.  State,  30  Md.  176; 
Avirett  v.   State,  76  Md.  510  (25  Atl.  676,  987) ;  Stokes  v. 
State,  24  Miss.  623;   State  v.  McNamara,  3  New  75;  Brown 
v.  State,  9  Neb.  163  (2  N.   W.  378);  State  v.  Barker  (N. 
C),  12  8.  E.  115;   Boyd  v.  State,  (Ala.)  13  South  14;  Roe 
v.  State  (Ala.)  2  South.  459;  Bra/mean   v.  People,  3  Utah 
488;  Doyle  v.  State,  17  Ohio  224;   State  v.  Faster,  30  Ohio 
St.  542;  Port  is  \\   State,  23    Miss.   578;   Box  v.  State,  34 
Miss.  614;   Bakery.   State,  28  Miss.  243;   Miller  v.  State, 
33  Miss.  356;   Kohlheimer  v.  State,  39  Miss.  548;    Thompson 
v.  State,  9  Ga.  210.     To  these  many  others  could  be  added. 
As  opposed  to    these  numerous  authorities,  my  worthy 
associates  rely  on  People  v.   Pvtrea,   92  N.    Y.   128,   as  in 
some  degree  supporting  the  untenable  position  taken  by 
them  in  this  case.     The  premises  on  which  the  cited  case  is 
founded  are  illogical,  and  hence  misleading.     The  general 
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law  of  New  York  required  separate  lists  and  separate 
boxes  for  the  grand  and  petit  juries.  The  legislature  en- 
acted a  local  law  for  the  city  of  Albany,  doing  away  with 
separate  lists  and  boxes,  and  authorizing  the  selection  of 
grand  juries  from  the  petit-jury  list.  The  court  held  this 
law  to  be  unconstitutional,  as  local  legislation,  but  held 
that  a  grand  jury  selected  thereunder  was  a  constitutional 
grand  jury,  because  "selected  under  color  of  law  and  sem- 
blance of  legal  authority."  Had  this  grand  jury  been  se- 
lected under  the  general  law  from  the  petit-jury  list,  it 
would  certainly  have  been  held  to  be  illegal ;  but  the  fact 
that  the  legislature  had  authorized  it  by  an  illegal  enact- 
ment is  deemed  sufficient  to  render  it  legal,  although  for- 
bidden by  the  general  law  then  in  force.  That  is  to  say, 
two  wrongs  make  a  right,  two  negatives  make  a  positive, 
two  noes  make  a  yes.  An  unconstitutional  enactment  can 
give  color  of  law  and  semblance  of  legal  authority  to  judi- 
cial procedure  otherwise  illegal,  as  death  can  give  color  to, 
and  is  the  semblance  of,  life.  The  court  takes  special 
pains  to  limit  its  decision  to  the  point  presented,  for  the 
reason  that  the  prisoner's  rights  were  not  in  any  manner 
interfered  with,  overlooking  the  fact  that  it  was  settling 
law,  not  for  the  prisoner  alone,  but  for  all  the  citizens  of 
the  State,  and  furnishing  a  precedent  by  which  the  rights 
of  the  citizens  of  all  other  states  might  be  put  in  jeopardy. 
The  Constitution  guarantees  to  every  person  charged  with 
an  offense,  however  guilty,  the  absolute  right  to  be  indicted, 
tried,  and  convicted  strictly  in  accordance  with  law;  and 
this  right  ought  not  to  be  gradually  construed  and  adjudica 
ted  away  by  a  play  on  the  words  "de  facto"  "dejure,"  "col- 
or of  legal  authority  and  semblance  of  law."  If  constitu- 
tional guarantees  can  be  frittered  away  in  this  manner  by  the 
courts,  the  public  will  soon  learn  to  construe  an  angry  mob 
to  be  a  sufficient  de  facto  grand  and  petit  jury,  and  a  rope 
in  the  hands  of  lawlessness  to  be  sufficient  "color  of  legal 
authority  and  semblance  of  law,"  because,  forsooth,  the 
victim  is  guilty,  and  thereby  outlawed.  It  is  contrary  to 
public  policy,  and  highly  subversive  of  governmental  in- 
tegrity, to  uphold  as  valid  and  legal  acts  done  violative  of 
individual  rights  in  obedience  to  an  invalid  enactment  of 
the  legislature,  contrary  to  the  provision  of  a  valid  enact- 
ment then  in  full  force  and  vigor.    Such  is  not  the  law  of  this 
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State,  but  all  acts  done  derogatory  to  personal  rights  in 
obediance  to  an  unconstitutional  enactment  are  utterly 
null  and  void,  and  the  only  saving  with  regard  thereto  is 
that  no  officer  shall  be  held  civilly  or  criminally  liable  for 
the  lawful  exercise  or  discharge  of  his  duty  under  an  act 
of  the  legislature  afterwards  adjudged  to  be  unconstitu- 
tional. Code,  c.  147,  s.  18.  The  respondent  in  the  case 
under  consideration  admits  that  he  purposely  and  mate- 
rially departed  from  the  method  provided  by  the  legislature 
for  the  selection  of  grand  juries.  Justification  of  his 
course  is  sought  under  his  common-law  powers.  These,  as 
heretofore  shown,  are  clearly  abrogated  by  the  constitu- 
tion and  statute  enacted  as  a  substitute  therefor.  But  to 
be  more  explicit,  even  to  needless  repetition,  section  10,  c. 
157,  Code,  which  authorizes  the  summoning  of  another 
grand  jury  when  one  has  been  duly  discharged,  in  case  an 
unforeseen  exigency  therefor  should  arise,  does  not  author- 
ize the  discharge  of  one  grand  jury  because  it  refuses  to  be 
governed  by  the  illegal  instructions  of  the  judge,  and  the 
summoning  of  another  who  will  quietly  submit  to  such  in- 
structions. The  right  to  discharge  one  for  such  cause,  and 
summon  another  in  place  thereof,  necessarily  includes  the 
right  to  discharge  and  summon  successive  grand  juries, 
many  in  number,  until  one  be  obtained. subservient  to  the 
wishes  of  the  judge.  An  indictment  thus  begotten  is  a 
legal  abortion,  which  should  perish  in  the  sin  of  travail. 
Such  was  not  the  intention  of  the  legislature,  and  such 
abuse  of  power  should  not  be  tolerated.  (VBrien  v.  State* 
supra. 

It  was  judicial  usurpation  or  abuse  of  power  to  place  the 
grand  jury  in  custody  of  the  sheriff".  The  grand  jury  is 
designed  to  be  an  independent  court  of  inquiry,  selected 
from  among  the  best  citizens  of  the  county;  and  while 
nominally  under  charge  of  the  court,  as  a  constitutional 
adjunct  thereof,  the  jurors  are  entitled  to  the  same  free- 
dom of  person,  and  to  be  regarded  as  of  equal  integrity 
and  as  free  from  bias  and  undue  influence,  as  the  judge 
himself.  And  they  would  have  the  same  right  to  suspect 
and  charge  undue  influence  against  him  as  he  against  them. 
Sixteen  men  are  no  more  liable  to  disregard  their  solemn 
oaths,  through  prejudice,  bias,  partiality,  or  undue  influ- 
ence, than  one.     They  are  as  sixteen  to  one.     The  stand- 
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ard  by  which  we  should  measure  other  men  of  equal  stand- 
ing and  credibility  is  our  own  integrity.  Our  minds  should 
furnish  the  true  guage  of  honesty.  A  petit  jury  is  usually 
detained  in  custody  for  the  protection  of  the  prisoner,  and 
he  alone  can  complain  of  its  separation.  This  grand  jury 
is  claimed  to  have  been  kept  in  custody  to  protect  it  from 
the  prisoner  or  his  counsel,  officers  of  the  court.  If  such 
was  the  only  purpose,  the  error  might  be  overlooked  as 
harmless,  though  the  excuse  is  not  a  legal  justification.  If, 
on  the  other  hand,  it  was  a  show  of  authority,  for  the  pur- 
poses of  coercion  and  intimidation  under  illegal  instruc- 
tions and  illegally  limited  evidence,  to  obtain  the  charac- 
ter of  indictment  sought,  any  action  resulting  therefrom 
would  undoubtedly  be  illegal  and  void.  Such  excessive 
power,  though  honest  in  purpose,  should  be  denied  be- 
cause in  unscrupulous  hands  it  might  be  used  to  further 
dishonest  ends.  To  keep  the  fountain  of  justice  pure  and 
above  reproach,  the  very  appearance  of  evil  should  be 
avoided.  This  Court  might  as  well  be  placed  in  custody  of 
a  sheriff,  as  a  grand  jury;  for,  within  their  respective 
spheres,  they  are  equally  independent  and  co-ordinate 
members  of  the  same  judicial  system.  When  the  noble 
independency  of  the  grand  jury  is  destroyed  the  efficiency 
of  our  judicial  system  goes  with  it,  and  ua  government  of 
the  people,  by  the  people,  for  the  people,"  is  placed  in 
jeopardy  and  doubt.  Our  government  rests,  in  theory  and 
practice,  wholly  on  the  American  integrity  of  its  citizens; 
and  if  the  noblest  of  these  cannot  be  trusted  to  faithfully 
discharge  the  duties  of  grand  jurors  without  being  re- 
strained, in  imitation  of  star-chamber  methods,  of  their 
freedom,  as  suspicious  culprits,  the  foundation  on  which 
our  free  institutions  rest  are  but  the  shifting  sands  of  the 
seashore,  and  our  existence  as  a  nation  depends  entirely  on 
the  uncertain  props  furnished  by  a  judiciary  chosen  from 
the  same  class  of  depreciated  citizenship, — a  little  more 
learned  in  the  intricacies  of  the  law,  but  none  the  more 
proof  against  corruption.  In  commendation  of  the  grand- 
jury  system  a  great  jurist  once  said  :  uIn  their  independ- 
ent action  the  persecuted  have  found  their  most  fearless 
protectors,  and  in  the  records  of  their  doings  are  to  be  dis- 
covered the  noblest  stands  against  the  oppression  of  power, 
the  virulence  of  malice,  and  the  intemperace  of  prejudice." 
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To  disparage  or  destroy  the  independency  is  a  crime 
against  free  government.  But  the  most  glaring  inno- 
vation and  usurpation  of  power  was  the  assumed  author- 
ity to  examine  the  regularly  summoned  and  duly  qual- 
ified (according  to  legislative  requirement)  grand  jurors 
on  their  voir  r///*e,  and  to  reject  some  and  accept  others 
according  to  the  mere  whim  and  caprice  of  the  judge,  and 
then  cause  the  vacancies  purposely  created  to  be  filled  by 
persons  summoned,  by  private  direction  of  the  judge,  by  a 
private  person,  other  than  the  sheriff  or  his  duly  qualified 
deputies;  thus  setting  at  naught  the  law  and  the  Constitu- 
tion, mid  clothing  himself  with  absolute  power  to  deter- 
mine arbitrarily  of  what  person  the  grand  jury  should  con- 
sist. 

Gen.  Washington  (a  man  whose  patriotism  is  not  now 
open  to  question),  in  his  Farewell  Address,  commenting 
on  party  spirit,  used  this  memorable  language:  fcfcThis 
spirit,  unfortunately,  is  inseperable  from  our  nature, 
having  its  root  in  the  strongest  passions  of  the  human 
mind.  It  exists,  under  different  shapes,  in  all  govern- 
ments, more  or  less  sti filed,  controlled,  or  repressed;  but 
in  those  of  the  popular  form  it  is  seen  in  its  greatest  rank- 
ness,  and  is  truly  their  worst  enemy."  1  Mes.  Pres.  218. 
Partisan  prejudice  and  passion  thus  recognized  pervade 
our  whole  political  system,  from  the  highest  court  to  the 
humblest  citizen  in  the  land.  It  is  stronger  and  more  pro- 
nounced in  some  persons  than  in  others.  There  may  be 
those  who  are  entirely  free  from  it,  but  such  is  not  the 
rule.  On  the  other  hand,  there  are  those  of  such  ardent 
and  zealous  dispositions  as  to  be  unable  to  repress  their 
feelings  or  brook  opposition,  so  that  they  are  wholly  inca- 
pacitated from  doing  justice  to  those  who  do  not  affiliate 
with  them  politically.  Clothed  with  the  power,  they 
would  make  a  holocaust  of  their  foes,  while  they  are  ready 
to  canonize  their  friends,  in  whom  they  can  see  no  guile. 
This  is  to  be  deplored,  and  is  a  blot  upon  the  fair  name, 
and  a  hindrance  to  our  country's  progress.  But  it  is  a  fact 
that  can  neither  be  parried,  denied,  nor  ignored.  Not  a 
theory,  but  a  condition  of  degenerate  human  nature, 
which  must  be  met  and  repressed  by  gentle,  firm  and  ju- 
dicious measures,  to  insure  the  perpetuity  of  self-govern- 
ment.    It  would   be  destructive  of  the  peace  of  the  land, 
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and  productive  of  continual  strife,  recrimination,  and  bit- 
terness, if  judge  or  juror  was  subject  to  direct  chal- 
lenge because  of  partisan  prejudice  or  bias.  Hence  such  a 
challenge  is  contrary  to  public  policy.  But  the  reserva- 
tions and  limitations  of  the  constitution  were  conceived  by 
wise  statesmen,  and  intended  to  remedy  this  great  and 
dangerous  evil,  and  restrict  it  within  minimum  and  rea- 
sonable bounds.  None  of  these  are  more  potent  for  good 
in  furthering  the  design  of  their  conception  than  the  re- 
quirement that  the  legislature  shall  not  enact  special,  but 
shall  enact  general,  laws  regarding  all  subjects  of  legisla- 
tion, where  the  same  can  be  made  applicable.  General 
laws  secure  equal  rights  to,  and  impose  equal  burdens  on, 
all  citizens  alike.  And  the  protection  of  the  citizen 
against  partisan  passion  and  private  enmity  under  color  of 
the  discharge  of  official  duty  was  the  real  great  object  had 
in  view  when  it  was  made  the  duty  of  the  legislature  to 
provide  by  general  law  for  the  summoning  and  impannel- 
ing  of  grand  juries.  To  allow  special  legislation  in  such 
cases  would  operate  harshly,  unequally,  and  unjustly;  and 
if  the  courts  are  permitted  to  disregard  such  general  legis- 
lation, and  arbitrarily  adopt  methods  of  summoning  and 
impanneling  grand  juries,  constitutional  limitations  and 
securities  would  be  rendered  of  no  effect.  The  courts 
would  enjoy  the  privilege  of  legislation  denied  to  the  leg- 
islature, and  could  thereby  repeal,  alter,  or  amend  general 
legislation  so  as  to  make  it  special,  and  produce  the  very 
inequality  of  rights  and  burdens  the  Constitution  seeks  to 
obviate.  The  mere  fact  of  immediate  execution  as  against 
one  person  would  not  change  it  from  a  legislative  to  a  ju- 
dicial act.  Place  such  power  in  the  hands  of  an  unscru- 
pulous or  vindictive  partisan  judge,  with  a  prisoner  of  op- 
posite politics  in  custody,  and  how  promptly  will  such 
judge,  under  the  influence  of  private  spleen  or  party  pres- 
sure, make  up  a  grand  jury  selected  from  his  partisan  con- 
stituents, and  thus  produce  a  partisan,  biased,  and  pliable 
body  of  men,  ready  to  respond  to  the  illegal  instructions 
of  the  judge,  in  mere  reflection  of  his  will,  and  persecute 
a  person  for  his  politics,  rather  than  punish  him  for  crime. 
Because  such  power  is  dangerous  in  the  hands  of  the  un- 
scrupulous or  malicious,  it  is  denied  to  all.  The  rain,  to 
produce  equality,  must  fall  on  just  and  unjust,  partisan 
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and  non-partisan  alike.  To  obviate  the  difficulty  of  par- 
tisanship, the  legislature  has  provided  for  the  selection  of 
jurors,  as  near  as  may  he,  by  lot,  limited  to  a  giveu  num- 
ber of  the  better  class  of  citizens  subject  to  jury  service; 
not  authorizing  the  sheriff  to  supply  any  other  than  ad- 
ventitious vacancies.  To  the  judge  no  power  is  given  in 
the  selection  of  grand  jurors,  but  he  is  removed  from  par- 
tisan bias  and  temptation.  The  law,  properly  enforced,  of 
its  own  vigor  makes  the  selection  without  his  assistance. 
His  duty  is  to  see  that  the  law  is  enforced.  This  is  the 
method  approved  by  experience  and  reason  as  the  most 
fair  and  just  to  every  person  likely  to  be  charged  with 
crime.  And,  while  not  wholly  free  from  objection,  a  bet- 
ter is  yet  to  be  devised  by  the  increasing  wisdom  of  the 
future.  Grand  jurors  selected  in  this  manner  are  not  sub- 
ject to  challenge  for  any  cause, — not  even  for  partisan  bias 
or  prejudice,  be  it  ever  so  pronounced  or  bitter.  3  Rob. 
Prac.  pp.  88,  89,  92;  Matth.  (1r.  Law,  111,  note;  Stat*  v. 
Hamlin,  47  Conn.  05;  People  v.  Northey,  77  (Ul.  018,  (19 
Pac.  885,  and  20  Pac.  129);  Com.  v.  Woodward  (Mass.),  82 
N.  E.  939;  1  Kelly's  Rev.  St.  W.  Va.  m. 

The  guaranteed  right  of  the  accused  is  nothing  more  than 
to  have  the  grand  jury  selected  in  accordance  with  the  law 
as  written,  and  this  he  may  demand  as  the  palladium  of 
his  liberties  and  his  city  of  refuge.  It  may  be  possible 
that  under  this  system  the  guilty  may  sometimes  escape 
merited  punishment.  Far  better  that  this  should  be  the 
case  than  that  judicial  despotism  should  be  enthroned  as  a 
permanent  part  of  our  jurisprudence.  The  favorite  and 
probably  conscientious  argument  in  justification  of  the  in- 
famous judges  of  history  was  that  the  king's  enemies  could 
not  be  punished  by  the  ordinary  methods  of  judicial  pro- 
cedure, and  therefore  extraordinary  and  extrajudicial 
means  must  be  invented,  as  a  denier  resort,  to  preserve  and 
vindicate  the  majesty  of  the  law.  It  is  here  urged,  with  a 
show  of  sincerity  and  conscientious  discharge  of  duty, 
that  because  two  grand  juries,  composed  of  thirty-two 
upright  citizens,  duly  qualified  and  chosen  in  the  manner 
provided  by  general  legislative  enactment,  refused  to  in- 
dict, the  judge  was  just i lied  in  adopting  extralegislative 
means  to  obtain  an  impartial  grand  jury  that  would  indict 
the  prisoner.     "Impartiality''  is    made  synonymous  with 
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"indictment."  To  be  impartial,  the  grand  jury  must  agree 
with  the  impartial  opinion  of  the  judge  that  the  prisoner 
should  be  indicted  for  mujder  if  a  homicide,  not  denied, 
was  shown  in  evidence.  In  other  words,  it  must  reflect 
the  will  of  the  judge,  or  be  discharged  with  a  public  and 
extrajudicial  rebuke.  If  this  is  not  the  exercise  of  despotic 
judicial  power,  such  a  thing  is  impossible,  and  Magna 
Charta  is  the  monumental  mistake  of  the  ages.  But  it  is 
said  in  mitigation  thereof  and  in  apology  therefor  that 
this  was  only  a  grand  jury,  and  the  prisoner  is  entitled  to 
his  trial  by  petit  jury.  If  the  same  extralegislative  meth- 
ods in  disregard  of  general  enactment  are  to  be  resorted  to 
in  the  summoning,  impaneling,  and  charging  a  petit  jury, 
the  same  rank  injustice  may  be  expected  to  follow  as  the 
certain  result.  The  ancient  legal  and  religious  maxim  is 
equally  applicable  to  the  judiciary  as  to  witnesses:  "He 
that  is  unjust  in  little  will  be  unjust  in  much."  "False in 
one  thing,  false  in  all." 

My  conclusion,  therefore,  is  that  the  circuit  judge,  in 
summoning,  impaneling,  charging,  and  controlling  the 
third  and  last  so-called  "grand  jury,"  exceeded  his  legiti- 
mate powers  and  jurisdiction,  in  violation  of  the  express 
limitations  of  the  Constitution  and  the  guaranteed  rights 
of  the  prisoner,  and  that  the  indictment  obtained  by  such 
illegal  methods  is  void,  and  that  the  trial  thereof  should 
be  prohibited.  The  guilt  of  the  accused  is  not  now  in 
question.  The  guilty,  until  convicted,  are  entitied  to  the 
same  rights  and  securities  as  the  innocent.  The  respond- 
ent claims  to  set  out  the  evidence  as  detailed  before  the 
several  grand  juries.  If  true,  it  makes  a  clear  case  for 
indictment,  and  it  is  inconceivable  that  a  legal  grand  jury 
should  refuse  to  indict.  But  the  statement  of  the  evidence 
is  controverted  by  affidavit,  and  by  two  legally  selected 
grand  juries  refusing  to  indict, — the  last  in  disregard  of 
positive  and  illegal  instructions  of  the  judge, — and  by  the 
alleged  necessity  of  illegally  obtaining  and  controlling  an 
alleged  impartial  grand  jury  before  an  indictment  could 
be  obtained.  This  is  undoubtedly  sufficient  to  raise  the 
presumption  that  the  possibility  of  convicting  the  prisoner 
on  a  charge  of  murder,  if  a  fair  trial  in  accordance  with 
law  be  afforded  him,  is  but  slight.  And  it  being  inhuman, 
contrary  to  the  bill  of  rights,  and  wholly  unnecessary,  even 
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in  response  to  popular  and  partisan  clamor,  to  punish  he- 
fore  trial  and  conviction,  the  accused  should  he  admitted  I 
to  hail,  if  thereby  his  appearance  to  answer  any  legal  in- 
dictment that  may  he  preferred  against  him  may  he  secured. 
Nor  are  these  conclusions  in  any  manner  harsh  to  the 
prosecution.  For,  if  the  prisoner's  guilt  is  as  claimed  by 
the  respondent,  a  grand  jury  summoned  and  impaneled 
according  to  legal  methods  will  not  hesitate  to  indict  him:  | 
and  it  is  to  the  glory  and  honor  of  the  State  that  its  just 
and  impartial  laws  as  written  in  its  statute  hooks  should 
he  upheld  and  vindicated  for  the  welfare  and  peace  of  all  ' 
its  citizens,  rather  than  that  the  despotic  usurpation  and 
ahuse  of  legitimate  power  on  the  part  of  its  judiciary 
should  he  excused  or  palliated,  much  less  extolled,  justi- 
fied and  defended  for  future  precedent.  That  state  is 
alone  worthy  of  the  name  that  can  throw  around  the  prop- 
erty, liberty,  and  life  of  its  meanest  citizen  the  protecting 
regis  of  just,  fair,  and  equal  laws,  administered  according 
to  the  plain  letter  thereof,  without  fear,  favor,  or  affection, 
hy  a  pure,  impartial,  and  incorruptible  judiciary,  unmoved 
hy  party  passion,  clamor,  or  enmity.  The  writ  should  he 
awarded  as  a  matter  of  right.  , 

After  an  order  had  heen  entered  refusing  a  writ  of  pro- 
hibition in  the  foregoing  ease,  the  counsel  for  petitioner 
moved  for  a  rehearing,  which  motion  was  overruled  hy  a 
divided  court ;  and  Judge  Dknt  filed   the  following  note: 

Note  by  Dent,  Judge:  * 

T  am  in  favor  of  reargument  of  tins  case,  and  believe  it  should 
be  granted.  This  being  a  matter  of  original  jurisdiction,  the  re- 
sult of  a  divided  court  is  simply  null.  It  determines  nothing, 
but  leaves  the  controversy  as  though  there  had  heen  none.  This 
Court  owes  it  as  a  duty  to  the  public  to  reach  an  agreement  and 
decide  the  case,  if  possible.  Both  divisions  may  be  wrong,  but 
both  cannot  be  right.  Whichever  may  be  wrong  may  be  placed 
right  on  a  reargument.  Not  only  this,  but  the  rule  should  be,  in 
case  of  a  divided  court,  that  a  reargument  ought  to  be  had,  as  a 
matter  of  judicial  respect  and  concession,  at  the  instance  of  a 
single  judge,  without  regard  to  his  position ;  for,  if  he  is  open  to 
conviction  on  reargument,  the  court  may  arrive  at  an  agreement 
and  decision,  and  thus  discharge  its  official  trust  in  a  beneficial 
manner  to  the  public.  Vet  I  recognize  that  such  rule  cannot  be 
established  except  by  concurrence  of  a  majority  of  the  Court,  as 
affirmative  action  is  required.  Two  members  thereof,  while  they 
prevent,  are  powerless  to  produce,  results,  when  negatively  op- 
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posed  by  the  others.  No  case  should  be  left  undecided  when 
there  is  a  possibility  of  agreement.  I  unhesitatingly  say  that, 
while  I  have  a  positive  opinion,  I  do  not  cherish  it  as  infalli- 
ble, but  I  am  open  to  conviction,  ready  to  be  convinced  of  error, 
and  earnestly  desirous  that  the  law  of  this  case  should  be  prop- 
erly, finally,  and  rightly  determined  and  settled.  Here  at 
Charles  Town  1  have  been  unable  to  find  the  authorities  neces- 
sary to  a  thorough  and  exhaustive  examination  of  the  questions 
involved,  and  for  thi:,  reason  my  conclusions  are  embryotic. 

Denied. 


515ST 


CHARLES   TOWN. 

Ex  Parte  Eastham.  I  «i, 

(McWhoktek,  Judge,  concurring). 
(English,  President,  and  Dent  Judge,  dissenting). 
Submitted  September  3,  1897 — Decided  September  14, 1897. 

1.  Ha  bras  Corpus-  Bail. 

(■an    the  Supreme  Court  of  Appeals  admit    to    bail   upon 
habeas  corpus?     (p.  688.) 

2.  B A I  is—Horn  if  ide . 
As  to  bail  in  a  murder  case.     (p.  039.) 

Habeas  corpus  by  one  Eastham,  Prisoner  remanded  by 
operation  of  law,  because  of  a  divided  court. 

Denied. 

C.  W.  Dailey,  F.  M.  Reynolds,  Marshall  McCormick, 
0.  ().  Strieby,  J.  T.  McGraw,  W.  B.  Maxwell,  II.  G.  Mop- 
fett,  and  F.  0.  Reynolds,  for  petitioner. 

A.  G.  Dayton,  J.  J.  Davis,  John  A.  Howard,  Wm.  C. 
Clayton,  A.  M.  Cunningham,  A.  B.  Parsons,  and  Wm.  G. 
Conley,  for  respondent. 

Brannon,  Judge  : 

Eastham,  being  confined  in  the  jail  of  Tucker  County 
under  a  mittimus  from  a  justice  and  an  indictment  for 
murder,  obtained  from  a  judge  of  this  Court  a  writ  of 
habeas  corpus  seeking  discharge,  or,  if  that  be  not  granted, 
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then  that  he  be  granted  bail.  As  to  his  application  for  re- 
lease on  grounds  alleged  to  work  the  nullity  of  the  in- 
dictment, I  can  not  favor  it,  for  reasons  given  in  my 
opinion  in  the  case  of  prohibition,  this  term,  of  Eastham 
v.  Holt,  27  S.  E.  883.  And,  if  the  indictment  were  even 
void,  that  would  not  discharge,  for  there  is  the  commit- 
ment by  the  justice,  warranting  his  detention. 

I  can  not  agree  with  Judges  English  and  Dent  in  bailing 
the  accused.  Can  this  Court  grant  bail?  The  Code  (chap- 
ter 156,  section  6)  grants  that  power  only  to  justices  and 
circuit  courts  and  their  judges.  After  giving  justices  lim- 
ited bail  power,  it  grants  wide  power  to  circuit  courts,  but 
none  to  this  Court.  Did  the  legislature  intend  to  limit  the 
power  to  those  courts?  If  we  have  power,  it  is  not  by 
statute,  but  springs  from  our  jurisdiction  in  habeas  corpus, 
as  an  incident  to  its  exercise.  The  law  generally  seems  to 
be  that  on  habeas  corpus  the  court  may  grant  bail.  9.  Am. 
&  Eng.  Enc.  Law,  204;  Willia?nson'>s  Case,  67  Am.  Dec. 
374.  But  under  our  statute  it  was  made  a  qutere  whether 
this  Court  could  bail  on  habeas  corpus,  in  Quarrier^s  Case, 
5  W.  Va.  48.  To  me  that  quaire  is  serious,  on  reading  the 
statute,  which  seems  to  intend  to  limit  the  bail  power  to 
circuit  courts  in  the  first  instance;  the  way  for  redress,  if 
any,  in  the  improper  exercise  of  the  power,  perhaps,  being 
on  writ  of  error.  In  this  case  bail  was  refused  by  the  cir- 
cuit court.  Can  we  use  habeas  corpus  as  an  appellate  pro- 
ceeding and  reverse  the  circuit  court?  It  is  not  an  appel- 
late proceeding.  We  can  not  review  the  circuit  court's 
action  in  the  case,  either  in  its  procedure  as  to  the  grand 
jury  or  as  to  bail.  Ex  parte  Mooney,  26  W.  Va.  36;  Ex 
parte  Evans,  42  W.  Va.  242  (24  S.  E.  888).  Can  we  use 
this  writ,  however,  regardless  of  the  circuit  court's  action 
on  bail,  as  an  original  process  to  procure  bail?  If  so,  it 
opens  this  Court  to  applications  for  bail  in  every  and  any 
case  where  the  circuit  court  has  refused  bail.  I  see  that 
section  6,  chapter  111,  Code,  says  that  in  habeas  corpus  the 
court  shall  discharge,  remand  or  bail,  thus  inclining  me  to 
the  conclusion  that  this  Court  can  bail.  The  other  judges 
think  so.  I  will  not  say  finally,  because  I  do  not  think  a 
case  for  bail  is  made.  Now,  the  general  rule  is  that  a  capi- 
tal case  is  not  bailable,  except  under  strong  showing  of  no 
probable  cause  to  charge   the  accused.     As  9  Am.  &  Eng. 
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Enc.  Law,  204,  says,  it  rests  "in  the  sound  judicial  discre- 
tion of  the  court,  who  will  not  «rant  it  except  under  extra- 
ordinary circumstances."  And  1  Bish.  Or.  Proe.  §  256, 
says:  uIn  the  exercise  of  the  judicial  discretion,  it  is  the 
common  rule  to  refuse  bail' in  a  capital  case;  and  if  the 
guilt  is  plain,  as,  for  example,  where  the  prisoner  acknowl- 
edges it,  the  rule  is  nearly  or  quite  universal."  Bishop 
means,  by  the  prisoner's  acknowledging  it,  acknowledging 
the  homicide.  The  accused  in  this  case  acknowledges  the 
killing.  I  understand  the  almost  universal  practice  is  to 
refuse  bail  in  West  Virgiaia  in  murder  cases.  This  party 
rests  under  an  indictment  charging  murder,  which  fur- 
nishes strong  presumption  of  guilt,  on  a  motion  for  bail. 
People  v.  Tinder,  81  Am.  Dec.  77,  and  note;  Ex  parte 
Goans  (Mo.  Sup.)  12  S.  W.  6&5.  And,  even  if  that  indict- 
ment were  void,  we  would  consider  it  on  a  motion  for  bail. 
In  view  of  that  indictment,  and  the  evidence  taken  before 
the  grand  jury,  and  as  murder  cases  are  not  generally 
bailable,  I  can  not  grant  bail,  and  would  remand  the  ac- 
cused. 

Den  led. 


Fall-Special  Term,  1807. 


CHARLESTON. 
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Submitted  June  4,  1897— Decided  November  10,  1897. 

Action*) — Joint  Actions — Joint  Tort  Feasors. 

Where  two  contiguous  buildings  fall  upon  and  crush  a 
third,  by  reason  of  the  co-existent  and  concurring  negligence 
of  the  respective  owners  thereof  to  keep  their  separate  walls 
in  repair,  the  owner  of  the  injured  building:  may  maintain  a 
joint  or  separate  suit  against  the  owners  of  the  defective 
buildings,     (p.  <>44.) 

Insane  Person — Committer — Duty  of  Committee. 

lTnder  section  87,  chapter  58,  of  the  Code,  it  is  the  duty  of 
the  committee  of  an  insane  person  to  sue  for  injuries  dono 
to  the  real  or  personal  estate  of  his  ward.     (p.  (>4f>.) 


Digitized  by  CjOOQ IC 


640  Johnson  v.  Chapman  et  at. 

8.    Tenant  fob  Life — Injuries  to  Realty — Damages. 

A  life  tenant  in  possession  is  entitled  to  sue  for  damages 
clone  the  property,  by  which  the  rental  value  thereof  is  di- 
minished or  destroyed.  The  measure  of  damages,  as  in  other 
cases,  is  the  amount  necessary  to  make  good  the  loss,  which 
must  be  determined  by  the  jury  from  the  facts  and  circum- 
stances shown  in  evidence,     (p.  646.) 

Appeal  from  Circuit  Court,  Ohio  county. 

Action  by  William  D.  Johnson,  committee  for  Elizabeth 
Turner,  against  William  H.  Chapman  and  Tempest  T. 
Hutchinson.  From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiff  appeals. 

Reversed. 

Geo.  E.  Boyd  &  Son,  for  appellant. 

Wm.  P.  Hubbard  and  Henry  M.  Russell,  for  appellees. 

Dent,  Judge  : 

The  Circuit  Court  of  Ohio  County  entered  a  judgment 
on  the  30th  day  of  May,  1896,  sustaining  a  demurrer  to  the 
declaration,  and  dismissing  a  suit  instituted  by  William 
D.  Johnson,  committee  for  Elizabeth  Turner,  an  insane 
person,  against  William  H.  Chapman  and  Tempest  T. 
Hutchinson,  to  recover  damages  for  injuries  sustained  by 
the  estate  of  such  insane  person  by  reason  of  the  negli- 
gence of  the  defendants.  A  writ  of  error  was  awarded  by 
this  Court.  The  grounds  of  demurrer  relied  on  are  (1)  the 
misjoinder  of  causes  of  action;  (2)  the  committee  suing 
without  legal  authority;  (3)  the  injury  sustained  by  the 
lessee  in  possession,  and  not  the  life  tenant;  (4)  the 
measure  of  damages  improperly  alleged  to  be  the  amount 
required  to  restore  the  property  to  its  former  condition. 

The  circuit  court  confined  itself  to,  and  sustained,  the 
demurrer,  by  reason  of  the  first  ground  presented;  no 
doubt,  deeming  the  other  untenable.  On  this  point  there 
is  in  reality  no  difference  in  the  law  governing  the  same,  as 
urged  by  the  counsel  for  the  parties,  or  as  expounded  in 
the  opinion  of  the  court,  but  the  trouble  seems  to  be  in  the 
application  of  the  law  to  the  allegations  of  the  declaration. 
The  opinion  of  the  judge,  which  is  made  a  part  of  the  de- 
fendants' brief,  is  as  follows:  "The  defendants  demur  to 
the  declaration  filed  in  this  case,  and  to  each  count  thereof, 
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together  with  so  much  of  the  first  count  as  relates  to  the 
southern  or  outside  wall  therein  mentioned,  on  the  ground 
of  misjoinder;  it  being  shown  that  neither  count  shows 
that  the  injury  complained  of  was  the  result  of  a  joint 
wrong.  In  1  Jagg.  Torts,  212,  213,  it  is  said:  'There  is  a 
marked  distinction  between  a  tort  and  liability  arising  from 
a  tort.  The  liability,  as  between  the  plaintiff  and  the  de- 
fendant, may  always  be  treated  as  several,  but  the  wrong 
itself  may  be  jointly  done  or  severally  done  by  the  defend- 
ants. If  it  be  jointly  done  (that  is  in  concert),  the  defend- 
ants are  joint  tort  feasors.  If  it  be  severally  done  (that 
is,  independently,  though  for  a  similar  purpose  and  at  the 
same  time,  without  any  concert  of  action),  they  are  several 
tort  feasors.  None  the  less,  ordinarily,  both  parties  guilty 
of  concurrent  negligence  may  be  sued  jointly,  though  they 
had  no  common  purpose,  and  though  there  was  no  concert 
inaction.'  In  Cooley,  Torts,  89,  it  is  said:  LA  fourth 
proposition  may  be  stated  thus:  That,  if  the  damage  has 
resulted  directly  from  concurrent  wrongful  acts  or  neglects 
of  two  persons,  each  of  these  acts  may  be  counted  on  as 
the  wrongful  cause,  and  the  parties  held  responsible,  either 
jointly  or  severally,  for  the  injury."  These  principles  are 
sustained,  not  only  by  the  numerous  cases  cited,  respec- 
tively, in  support  thereof  by  the  writers  above  quoted  from, 
but  also  by  the  following,  among  others,  not  so  cited: 
Sloggy  v.  Bilworth,W  Minn.  179  (36  N.  W.  451);  Lang- 
home  v.  Railway  Co.  (Va.)  22  8.  E.  159;  Blaisdell  v. 
Stephen^  14  New' 17;  Miles  v.  Du  Bey,  (Mont.)  39  Pae. 
313;  Self  irk  v.  Hall,  47  Conn.  2fl0;  Bard  v.  Yohn,  26  Pa. 
St.  482;  Stanley  v.  Railroad  Co.  (Mo.  Sup.)  21  8.  W.  832; 
Railway  Co.  v.  Croskell  (Tex.  Civ.  App.)  25  8.  W.  486; 
Waller  v.  Railway  Co.,  59  Mo.  App.  410;  Koelsch  v.  Phil- 
adelphia Co.,  152  Pa.  St.  356  (25  AH.  522).  In  Stanley  v. 
Railroad  Co.,  supra,  on  page  836,  it  is  said:  'There  is  no 
doubt  about  the  proposition  that  joint  tort  feasors  are 
each  liable,  but,  to  hold  them  jointly  liable,  they  should 
have  either  acted  in  concert,  or  the  act  of  one  would  nat- 
urally result  in  causing  the  act  of  the  others.'  In  Railway 
Co.  v.  Croskell,  supra  (page  486),  the  principle  is  an- 
nounced that,  to  hold  several  jointly  liable  for  an  injury, 
it  must  have  resulted  proximately  from  their  joint  and  con- 
current negligence.      In    Waller   v.   Railway    Co.,  supra 
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(page  426),  it  is  said  :    'The  case  is  grounded  on  two  causes 
contributing  to  the  injury ;  and  it  has  been  well  said  that 
vhen  several  pi'oximate  causes  contribute  to  an  accident, 
and  each  is  an  efficient  cause,    without  the  operation  of 
which  the  accident  would  not  have  happened,  it  may  be 
attributed  to  all  or  any  of  these  causes.     Ring  v.  City  of 
Cohoes,  77  N.  Y.  88.     There  was  here,  according  to  the 
evidence,  two  efficient,  proximate  causes,  both  contribut- 
ing to  the  injury  inflicted.     The  party,  therefore,  who  by 
his  or  its  negligent  act  brought  about  one  or  both  of  these, 
is  liable  for  the  injurious  consequences.'     In   Koelsch  v. 
Philadelphia  Co.,  152  Pa.  St.  364  (25  Atl.  524),  it  is  said: 
'The  concurrence  of  the  presence  of  the  gas  and  the  light- 
ing of  the  match,  the  negligence  of  the  defendant  with 
that  of  Walters,  was  necessary  to,  and  did,  cause  the  ex- 
plosion.'    In  a  note  to  Village  of  Cartervillew  Cook,  (111. 
Sup.)  16  Am.  St.  Rep.  251  (s.  c.  22  N.  E.  14),  it  is  said: 
'Where  one  act  of  negligence  unites  with  another  and  like 
act,  or  with  any  other  cause,  in  inflicting  injury  upon  the 
person  or  property  of  another,  whose  negligence  has  not 
also  contributed  to  his  injury,  and  there  exists  no  means  of 
determining  the  extent  to  which  the  injury  resulted  from 
either  negligent  act,  it  is  obvious  that  each  person  guilty 
of  negligence  .must  be  either  held  entirely  exonerated,  er 
as  answerable  for  the  whole  damages  inflicted  in  part  by 
his  negligence.     In  all  instances  in  which  his  negligence 
can  be  regarded  as  the  proximate  cause,  or  as  one  of  the 
proximate  causes,  of  an  injury,  he  is  answerable  for  the 
whole  thereof,  either  separately  or  jointly,  and  severally 
with  any  other  person  whose  negligence  or  other  wrongful 
act  may  also  have  been  one  of  the  proximate  causes  of  such 
injury.'     The  foregoing  quotations,  which  were  made  for 
the  purpose  of  illustration,  show  that  two  persons  cannot 
be  guilty  of  'concurrent  negligence,'  so  as  to  authorize  a 
joint  action  against  them  for  the  injury  resulting  there- 
from, unless  the  negligence  of  each  was  one  of  the  efficient, 
proximate  causes  of  the  injury.     Now,  the  first  count  of 
the  declaration  under  consideration  alleges,  in  substance, 
/that  on  January  10,  1895,  Elizabeth  Turner  was  tenant  for 
life  of  two  warehouses  situated  on  the  east  side  of  Main 
street,  in  this  city;  that  the  defendants  were  possessed  of 
certain  other  warehouses,  adjacent  to,  and  north  of,  those 
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above  mentioned ;  that  the  southern  and  outside  wall  of 
the  warehouse  possessed  by  the  defendant  Hutchinson  was 
weak,,  unsafe,  and  defective,  and  wholly  inadequate  to 
support  his  said  warehouse ;  that  the  party  wall  between 
the  last  named  warehouse  and  that  possessed  by  the  de- 
fendant Chapman  was  also  weak,  defective,  and  wholly 
inadequate  to  support  the  said  warehouses;  that  the  de- 
fendants, whose  duty  it  was  to  repair  and  strengthen  the 
same,  wrongfully  and  unjustly  suffered  and  permitted  the 
said  party  wall  to  be  and  continue  unsafe,  etc. ;  and  that 
the  defendant  Hutchinson,  whose  duty  it  was  to  repair  and  * 
strengthen  the  southern  or  outside  wall  of  his  warehouse, 
suifered  and  permitted  the  same  to  be  and  continue  un- 
safe, etc.,  by  reason  whereof  the  said  walls  and  the  said 
warehouses  fell,  and  in  falling  crushed  into  and  knocked 
down  and  destroyed  the  walls,  etc.,  of  Elizabeth  Turner's 
warehouses.  From  these  allegations  it  may  be  gathered 
that  the  defendants  wert  severally,  and  not  jointly,  guilty 
of  the  negligent  acts  charged,  namely,  that  of  not  repair- 
ing and  strengthening  their  respective  walls;  but  whether 
these  acts,  although  several,  concurred,  each  as  an  efficient, 
proximate  cause,  in  producing  the  injury  complained  of, 
cannot  be  ascertained  therefrom.  Hence,  as  the  count 
does  not  show  a  joint  cause  of  action  against  the  defend- 
ants, the  demurrer  must  be  sustained.  And  the  second 
count,  it  seems  tame,  is  defective  for  the  same  reason." 

Herein  we  find  f he  law  fully  and  carefully  stated.  Error, 
however,  is  plainly  apparent  in  the  conclusion  reached 
when  applying  the  law  to  the  allegations,  which  is  here 
repeated  in  italics:  "From  these  allegations  It  may  T>e  \ 
gathered  that  the  defendants  were  severally,  and  not  jointly, 
guilty  of  the  negligent  acts  charged,  namely,  that  of  not  re- 
pairing and  strengthening  their  respective  walls;  but  whether 
these  acts,  although  several,  concurred,  each  as  an  efficient, 
proximate  cause,  in  producing  the  injury  complained  of, 
can  not  be  ascertained  therefrom."  If  it  is  meant  by  this 
that  it  is  not  apparent  from  the  declaration  that  each  of 
the  separate  acts  of  negligence  was  sufficient  in  itself, 
alone,  to  have  produced  the  injury,  then  the  statement  is 
true,  for  the  declaration  does  not  so  allege ;  but,  on  the 
other  hand,  if  it  is  intended  to  mean  that  the  separate  acts 
of  negligence  co-existing  did  not  jointly  concur  to  produce 
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the  wrong  complained  of,  then  the  statement  contradicts 
the  plain  allegations  of  the  declaration,  which,  after  set- 
ting out  the  separate  acts  of  negligence,  says,  "by  reason 
whereof,"  to  wit,  the  separate  acts  of  negligence  so  set  out 
jointly,  concurring,  produced  the  injury  sued  for,  which 
was  a  single  injury,  to  wit,  the  destruction  of  the  property 
in  controversy.  To  arrive  at  such  a  conclusion,  the  judge, 
instead  of  regarding  the  allegations  as  true,  controverted 
them,  and  in  effect,  held  that  although  the  declaration 
alleges  that  the  separate,  co-existent  acts  of  negligence 
jointly  concurred  in  producing  the  wrong  complained  of, 
yet  because  it  can  not  be  gathered  from  the  allegations 
that  each  was  an  efficient,  proximate  cause  in  producing 
the  injury  complained  of,  the  defendants  would  be  liable 
separately,  and  not  jointly.  His  honor  must  have  had 
some  other  state  of  facts  in  his  mind  than  those  contained 
in  the  declaration, when  he  made  this  ruling,  and  thus  been 
misled  into  the  error  committed;  for  to  say  that  an  injury 
was  caused  by  two  separate,  co-existent,  concurring  acts  of 
negligence,  is  equivalent  to  saying  that  each  was  an 
efficient,  proximate  cause,  contributing  to  and  producing 
such  injury,  and  that  it  was  not  the  result  of  one  of  the 
causes  alone,  but  by  both  concurring.  It  might  not  have 
happened,  but  for  the  concurrence.  A  strong  pillar  and  a 
weak  one  may  support  a  wall,  but,  if  they  are  both  weak, 
the  wall  will  fall.  Two  separate  persons  are  obligated  to 
make  each  pillar  strong.  If  either  does  his  duty  the  wall 
may  stand;  but  if  each  neglects  his  duty,  and  the  wall 
falls,  they  are  jointly  and  severally  liable  for  the  injury 
that  follows  to  any  one.  As  each  contributed  to  the  injury, 
they  are  each  liable  for  the  whole  injury,  and  therefore 
can  be  sued  jointly  without  in  any  wise  increasing  their 
separate  liabilities;  and  of  such  suit  neither  has  any  right 
to  complain.  Nor  is  it  necessary  for  either,  to  escape  lia- 
bility himself,  to  show  the  other  at  fault;  but  he  is  only 
called  upon  to  defend  himself,  in  case  there  is  evidence 
tending  to  show  his  guilt,  by  establishing  his  freedom  from 
blame.  It  is  not  a  question  of  comparative  negligence, 
but  of  contributory ;  for,  if  the  negligence  of  one  of  two 
defendants  contributed  towards  the  injury,  he  can  not 
escape  liability  by  showing  greater  negligence  on  the  part 
of    his  co-defendant.      Such   a  question  might  affect  the 
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matter  as  between  themselves,  but  not  the  right  of  the 
plaintiff  to  compel  either  or  both  of  them  to  pay  his  whole 
damage. 

The  illustration  given  by  defendants'  counsel  of  two 
persons  shooting  a  third,  if  carried  far  enough,  would  have 
rendered  this  matter  plain.  If  two  persons  at  the  same 
time  shoot  a  third,  with  separate  pistols,  in  different,  and 
not  vital  parts  of  his  body,  they  are  separately  liable  for 
the  injury  produced;  but  if  they  both  strike  a  vital 
part  of  the  body,  and  death  ensue,  then  they  would  be 
jointly  and  severally  liable.  And  the  same  would  follow 
if  both  should  strike  the  same  eye  and  destroy  it,  or  strike 
separate  eyes  and  destroy  sight.  In  each  case  each  would 
be  equally  to  blame  for  the  resulting  injury.  In  the  case 
under  discussion,  according  to  the  allegations,  each  of  the 
defendants  was  guilty  of  negligence,  in  not  having  a  suffi- 
cient wall  to  sustain  his  building,  by  reason  whereof  both 
buildings  fell  upon  and  destroyed  plaintiff's  building. 
They  did  not  fall  at  different  times,  nor  on  different  parts 
of  plaintiff's  building,  as  appears  from  the  declaration,  but 
fell  together,  in  one  mass,  ^indistinguishable,  upon  and 
crushed  the  same,  so  that  it  is  impossible  to  say  which 
produced  the  greater  ruin,  or  to  separate  the  extent  of 
damage  by  each;  but,  both  contributing  thereto,  both  are 
liable  for  the  whole  damage  done,  and  can  not  complain 
because  they  are  both  brought  before  the  court  in  the  same 
suit.  If,  on  the  evidence,  it  should  turn  out  that  either 
was  not  guilty  of  the  negligence  charged,  such  defendant 
would  go  free,  while  the  other,  being  guilty,  would  have  no 
reason  to  complain  of  the  misjoinder.  ~" 

The  second  ground  of  demurrer  is  sufficiently  answered 
by  section  87,  chapter  58,  Code,  which  is  as  follows,  to  wit : 
uThe  committee  of  an  insane  person  shall  be  entitled  to 
the  custody  and  control  of  his  person  (when  he  resides  in 
the  state  and  is  not  confined  in  another  hospital  or  jail) ; 
shall  take  possession  of  his  estate,  and  may  sue  and  be 
sued  in  respect  thereto,  and  for  the  recovery  of  debts  due 
to  or  from  the  insane  person.  He  shall  take  care  and  pre- 
serve such  estate,  and  manage  it  to  the  best  advantage," 
etc.  Section  88  provides  :  uIf  the  personal  estate  of  such 
insane  person  be  insufficient  for  the  discharge  of  his  debts, 
and  the  residue  thereof,  after  the   payment  of  the  debts, 
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and  the  rents  and  profits  of  his  real  estate,  be  insufficient 
for  his  maintenance  and  that  of  his  family,  if  any,  the 
committee  of  his  estate  may  petition  the  court  by  which 
he  was  appointed,  for  authority  to  mortgage,  lease  or  sell 
so  much  of  the  real  estate  of  such  insane  person  as  may  be 
necessary  for  the  purposes  aforesaid,"  etc  The  word 
"lease,"  here  used,  does  not  refer  to  the  annual  rental  of 
such  real  estate,  which  is  included  in  the  general  powers 
of  the  committee,  as  is  clear  from  the  context,  but  to  some 
act  extending  to  and  affecting  the  corpus  of  the  property, 
such  as  mining  for  coal  or  other  minerals,  cutting  timber, 
or  doing  other  acts  which,  if  done  without  authority, 
would  be  considered  waste  or  destruction  of  the  freehold. 
To  do  any  act  of  this  character,  the  committee  must  have 
authority  from  the  court  on  a  proper  showing  of  the  ne- 
cessity therefor,  but  not  so  as  to  the  annual  rental  thereof, 
or  keeping  the  same  in  proper  repair,  which  is  a  duty  inci- 
dent to,  and  imposed  upon  him  by,  his  appointment.  And 
if  he  exceeds  his  legal  authority,  to  the  enhancement  or 
preservation  of  the  estate,  the  court,  on  proper  application 
and  showing,  will  ratify  and  confirm  his  action.  A  mere 
trespasser,  however,  has  no  right  to  object  to  his  conduct 
of  the  estate.  It  was  not  only  the  legal  right,  but  it  is 
made  the  legal  duty,  of  the  committee  to  sue  in  case  of 
trespass  thereto. 

The  third  ground  relied  upon  is  equally  untenable,  for 
there  is  nothing  in  the  declaration  to  show  the  character 
of  the  lease,  as  to  whether  there  were  any  conditions  or 
covenants  to  repair,  and  pay  rent  in  any  event,  or  other- 
wise, but  simply  an  allegation  of  the  naked  renting  of  the 
property  in  its  then  condition,  which  would  preclude  the 
idea  that  the  lessee  was  to  restore  the  building,  or  pay 
rent  for  its  use  and  occupancy  after  it  was  destroyed  with- 
out fault  on  his  part.  He  rented  and  covenanted  to  pay 
for  a  building,  and  not  a  ruin.  The  authorities  referred 
to  do  not  sustain  the  argument  of  counsel.  Tayl.  Landl.  <fe 
Ten.  §  520;   Oaten  v.  Green,  27  Am.  Dec.  68. 

The  allegations  relating  to  the  measure  of  damages  do 
not  render  the  declaration  demurrable,  although  they  may 
amount  to  mere  surplusage,  as  the  measure  of  damages  is 
the  amount  necessary  to  make  good  the  loss  sustained, 
which  must  be  determined  by  the  jury  from   the  facts  and 
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circumstances  shown  in  evidence.  For  the  foregoing  rea- 
sons the  judgment  is  reversed,  the  demurrer  overruled, 
and  the  case  is  remanded  for  further  proceedings. 

Reversed. 


CHARLESTON- 


Miller  x\  Hare. 
Submitted  February  4,  1897— Decided  November  10,  1897. 

1.  Equity  Practice — Bill  in  Equity — Demurrer. 

A  general  demurrer  to#a  bill  in  equity  is  properly  overruled, 
if  the  bill  as  a  whole  states  facts  which  entitle  the  plaintiff 
to  relief,     (p.  657.) 

2.  Esto  p  pe  l — BooniH — Nu  iaance . 

H.,  after  acquiescing  and  even  assisting  M.  in  maintaining 
a  boom  for  the  catching  and  preserving:  of  ties,  timber,  efc, 
and  receiving  the  benefits  thereof  in  the  saving  of  large  num- 
bers of  his  ties  at  an  expense  far  less  than  it.  must  have 
cost  him  if  they  had  passed  beyond  the  boom,  can  not,  in  a 
court  of  equity,  be  heard  to  say  that  the  boom  was  con- 
structed and  maintained  in  violation  of  law,  and  was  a  pub- 
lic nuisance,  interfering  with  steamboat  navigation,  and 
therefore  that  he  should  not  be  required  to  pay  a  just  and 
reasonable  compensation  for  the  catching  and  preserving  of 
his  said  ties  in  said  boom.     (p.  660.) 

3.  Nuisances—  Boom*— Damages. 

If  a  boom  is  erected  and  maintained  on  a  navigable  stream 
in  violation  of  law,  and  is  therefore  a  public  nuisance,  an  in- 
dividual has  no  cause  of  complaint  aside  from  that  of  the 
common  public,  unless  he  suffer  a  special  and  peculiar  dam- 
age therefrom,  distinct  and  apart  from  the  common  injury, 
(p.  660.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  D.  M.  Miller  against  John  A.  Hare.  From  a  de- 
cree confirming  the  commissioner's  report  in  plaintiff's 
favor,  defendant  appeals. 

Reversed  In  part,  and  decree  entered. 
J.  O.  McCluer,  for  appellant. 
V.  B.  Archer,  for  appellee. 
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McWhorter,  Judge  : 

D.  M.  Miller  filed  in  the  clerk's  office  of  the  Circuit  Court 
of  Wood  County,  on  the  24th  day  of  June,  1893,  his  affida- 
vit for  an  attachment  against  the  estate  of  John  A.  Hare, 
on  the  ground  of  non-residence  of  the  defendant,  claiming 
that  he  was  justly  entitled  to  receive  from  the  defendant 
in  the  suit  which  was  about  to  be  instituted  in  the  said 
court  the  sum  of  eight  hundred  dollars,  as  set  out  in  said 
affidavit;  and  at  the  same  time  filed  his  bond,  with  secu- 
rity, in  the  penalty  of  one  thousand  six  hundred  dollars, 
and  caused  orders  of  attachment  to  be  issued  from  said 
clerk's  office  to  the  sheriffs  of  the  counties  of  Wood  and 
Wirt,  respectively.  The  former  was  levied  by  the  sheriff 
of  Wood  County,  June  26,  1898,  on  one  barge  of  ties,  con- 
taining two  thousand  ties.  The  latter  was  on  the  same 
day  levied  by  a  constable  of  Wirt  County  on  one  boat  load 
of  ties.  Defendant  afterwards,  on  the  8th  of  July,  gave 
bond  and  took  possession  of  the  property  so  levied  upon. 

At  the  July  rules  plaintiff*  filed  his  bill,  alleging  that  he 
was  the  owner  of  a  certain  boom  near  the  mouth  of  Hughes 
river,  in  Wirt  County,  W.  Va.,  used  for  the  purpose  of 
catching  timber  and  railroad  ties  which  mighr  be  drifting 
in  said  river;  that  said  river  is  one  of  the  large  tributaries 
of  the  Little  Kanawha,  and  as  such  a  part  of  the  Little 
Kanawha  river;  that  there  was  no  boom  in  use  for  the 
catching  of  timber  drifting  in  said  Hughes  river  below  the 
point  where  plaintiff's  boom  was  located  in  said  river,  and 
no  means,  by  boom  or  otherwise,  below  his  boom  for  the 
preservation  of  logs,  trees,  railroad  ties,  etc. ;  that  in  the 
fall  of  1892  and  the  spring  of  1898  he  caught  in  the  said 
boom  railroad  ties  which  were  drifting  in  said  Hughes 
river  belonging  to  the  defendant,  John  A.  Hare,  to  the 
number  of  nine  thousand  five  hundred  ties;  that  he  pre- 
served  said  ties  in  said  boom,  and  notified  the  defendant, 
John  A.  Hare,  that  his  ties  had  been  caught,  and  demand- 
ed from  him  payment  of  the  compensation  prescribed  by 
statute  in  relation  to  drift  property,  and  that  defendant 
wholly  refused  to  pay  plaintiff'  the  amount  which  he  was 
entitled  to  for  catching  and  preserving  them ;  that  he  is 
entitled  to  receive  from  the  said  Hare  the  sum  of  six  cent? 
for  each  and  every  tie  caught  and  preserved  by  him ;  that 
the  defendant  had  recently  taken   possession  of  his  said 
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ties  without  plaintiff's  consent,  and  proceeded  to  load  the 
same  in  barges;  and  that,  at  the  time  of  the  institution  of 
this  suit,  he  was  shipping  the  same  to  market,  without 
•paying  plaintiff  the  amount  due  him  for  catching  the  same, 
and  without  settling  with  plaintiff,  although  he  had  often 
been  requested  so  to  do;  and  alleging  the  non-residence  of 
the  defendant,  and  that  he  had  no  property  within  the 
knowledge  of  the  plaintiff  save  and  except  the  property 
attached  in  this  case,  unless  it  was  some  cross-ties  which 
are  still  on  the  waters  of  the  Little  Kanawha,  but  of  the 
quantity  or  location  thereof  plaintiff  was  not  advised  and 
could  not  charge.  Further  alleging  that  the  said  ties  were 
branded  by  the  brand  belonging  to  the  said  John  A.  Hare, 
—that  is,  the  letters  "J.  H.";  that,  had  it  not  been  for 
his  catching  said  ties,  the  same  would  have  drifted  out 
into  the  Little  Kanawha,  and  ultimately  into  the  Ohio 
river,  and  would  have  been  lost  or  scattered  along  said 
river,  by  which  defendant  would  have  been  damaged  to  a 
much  greater  extent  than  the  value  fixed  by  the  statute 
for  catching  and  preserving  the  ties ;  that  he  had  pre- 
served said  ties  in  his  boom  at  his  own  cost  and  expense ; 
that  the  said  ties  filled  plaintiff's  boom,  and,  by  reason  of 
the  plaintiff's  preserving  the  ties  of  defendant,  he  was 
totally  unable  to  take  care  of  his  own  ties,  which  were  too 
numerous  to  preserve  after  said  boom  was  filled  with  the 
ties  of  said  defendant,  and  plaintiff  was  put  to. great  cost 
and  expense  in  securing  his  own  ties,  which  drifted  out 
into  the  Little  Kanawha  and  Ohio  rivers,  which  would  not 
have  been  the  case  had  plaintiff  not  caught  and  preserved 
the  ties  of  said  defendant, — all  of  which  the  said  defend- 
ant well  knew  at  the  time  he  took  possession  of  the  ties 
from  plaintiff's  boom,  and  refused  to  pay  plaintiff  the 
compensation  fixed  by  statute;  that  he  filed  an  affidavit, 
and  caused  an  ouder  of  attachment  to  be  issued  from  the 
clerk's  office  of  the  said  court  of  Wood  County,  and  by 
virtue  of  said  attachment  the  sheriff  of  Wood  County  had 
levied  upon  and  attached  a  barge  of  ties,  containing  about 
two  thousand,  as  the  property  of  said  Hare,  which  was  then 
in  possession  of  the  sheriff;  and  that  a  copy  of  said  order 
of  attachment  was  also  sent  to  the  sheriff  or  any  constable 
of  Wirt  County,  which  was  levied  also  upon  a  lot  of  ties 
in  Wirt  County,  and  the  same   were   in   the   possession  of 
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the  officer  levying  it;  and  he  filed  as  exhibits  the  affidavit 
and  order  for  the  attachment.  And  further  charging  that 
the  defendant  was  indebted  to  him  in  the  sum  of  two  hun- 
dred and  thirty  dollars  for  a  lot  of  rope  which  plaintiff 
furnished  to  said  defendant  to  be  used  by  him  in  securing 
the  timber,  ties  and  logs,  in  Hughes  river,  one  coil  of 
which  rope  said  defendant  used,  and  one  coil  was  delivered 
by  plaintiff  at  the  barn  of  Col.  Enoch,  near  Greenville, 
and  defendant  notified  that  said  rope  was  there  subject  to 
his  orders  upon  payment  of  the  costs  thereof,  and  that  said 
defendant  had  failed  to  pay  for  said  rope,  and  that  the 
plaintiff  was  justly  entitled  to  recover  the  value  thereof; 
and  charging  that  lie  was  justly  entitled  to  recover  from 
the  defendant,  for  catching  and  securing  the  railroad  ties, 
the  sum  of  five  hundred  and  seventy,  dollars,  and  for  the 
rope  furnished  to  the  said  defendant  the  sum  of  two  hun- 
dred and  thirty  dollars,  making  in  all  the  sum  of  eight 
hundred  dollars;  that  he  was  remediless  in  the  premises, 
save  in  a  court  of  equity,  where  matters  of  the  kind  are 
properly  cognizable ;  and  prayed  that  he  might  have  a 
decree  against  the  defendant  for  the  sum  of  eight  hundred 
dollars,  and  for  the  sale  of  said  cross-ties  attached  in  the 
counties  of  Wood  and  Wirt,  and  out  of  the  proceeds  that 
the  costs  might  be  paid,  and  expenses  of  levying  upon  and 
attaching  said  cross-ties,  and  preserving  the  same  in  the 
hands  of  the  sheriff,  and  for  the  payment  of  his  claim  and 
interest,  and  for  general  relief. 

Defendant  filed  a  general  demurrer  to  the  bill,  and, 
without  waiving  his  demurrer,  filed  his  answer,  denying 
that  the  Hughes  river  is  any  part  of  the  Little  Kanawha 
river,  and  averring  that  it  is  a  separate  and  distinct  river, 
and  so  recognized  in  the  history  and  geographical  surveys 
and  delineations  on  the  maps  of  the  State  of  West  Virginia, 
etc. ;  and  admitting  the  truth  of  the  allegation  that  in  the 
fall  of  1892  and  spring  of  181)8  there  was  no  boom  in  use 
for  the  catching  of  timber  drifting  in  said  Hughes  river  be- 
low the  point  wrhere  the  plaintiff  retained  the  respondent's 
railroad  ties  in  said  Hughes  river;  and  charging  that  no 
boom  could  In4  maintained  in  said  Hughes  river  during  the 
years  1892  and  1898,  at  any  point  in  said  Hughes  river,  or 
in  said  Little  Kanawha  river,  because  the  same  was  not 
allowed  by  the  laws  of  the  State  of   West   Virginia;   and 
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denying  that  the  plaintiff  was  or  could  be  the  owner  of  any 
boom  near  the  mouth  of  Hughes  river,  in  Wirt  County,  W. 
Va.,  for  catching  timber  and  railroad  ties  which  might  be 
drifting  in  said  Hughes  river;  and  denying   that  plaintiff 
caught  in  any  boom  any  railroad  cross-ties  belonging  to 
respondent,  and  drifting  in  said  Hughes  river,  near  the 
mouth  of  the  Little  Kanawha  or  elsewhere ;  and  denying 
that  the  plaintiff  had  any  right  to  catch,  in  any  boom  in 
said  Hughes  river,  any  cross-ties  or  timber  or  property,  be- 
longing to  respondent,  drifting  in  said  Hughes  river,  at 
any  point,  in  any  boom;  and  denying  that  plaintiff  was 
entitled  to  receive  from  him  anything  for  illegally  obstruct- 
ing the  floating  and  passage  of  any  of  his  railroad  cross- 
ties  or  timber  down  said  Hughes  river;  and  especially  de- 
nying that  the  plaintiff  was  entitled  to  receive  or  recover 
from  respondent  six  cents  for  each  and   every  tie  caught 
and'  preserved  by  him  in  any  such  boom  that  may  have 
been  so  attempted  to  have  been  maintained  by  plaintiff  in 
Hughes  river  illegally;  and  charging  that  plaintiff  did  not 
preserve  respondent's  ties,  but  threw  the  same  out  of  the 
boom  when  found  by  the  plaintiff ;  and  denying  that  he 
was  indebted  to  the  plaintiff  in  any  such  sum  as  two  hun- 
dred and  thirty  dollars  for  rope  furnished  to  respondent  by 
plaintiff,  but  that  it  is  true  that  respondent  did  receive 
and  use  one  coil  of  rope,  worth,  including  freight  seventy- 
seven  dollars;  and  denying  that  there  was  any  coil  "deliv- 
ered by  plaintiff  at  the  barn  of  Col.  Enoch,  near  Greenville," 
or,  at  least,  if  it  was  placed  there,  it  was  not  delivered  to  re- 
spondent ;  and  denying  that  respondent  was  notified  that  said 
rope  was  there  subject  to  his  order,  upon  pay  merit  of  the  costs 
thereof,  and  denying  any  liability  to  pay  for  any  rope  so  de- 
livered at  Col.  Enoch's,  or  that  plaintiff  was  entitled  to  re- 
recover  anything  on  account  of  same  against  him ;  alleging 
that,  in  the  spring  of  1893,  respondent  and   Miller  were 
running  and  drifting  cross-ties  in  said  Hughes  river,  and 
plaintiff  proposed  to  respondent   that  he  (plaintiff)  would 
get  a  lot  of  rope,  and  put  some  rafts  across  the  Little  Ka- 
nawha below  the  mouth  of  Hughes  river,  to  catch  plain- 
tiff's and  respondent's  property  jointly,  as  it  should  come 
out  of  Hughes  river;  that  at   the  time  said  river  had  been 
lately  frozen  over,  and  the  ice  had  broken  up,  and  the  ob- 
ject was  to  hold  the  ice  and  the  stuff  that  was  in  it ;  that, 
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in  addition  to  plaintiff  and  respondent,  the  Parkersburg 
Mill  Company  and  William  Richardson,  all  of  whom  had 
property,  or  were  interested  in  property,  that  floated  in 
said  Hughes  river,  or  bound  up  in  said  ire,  were  to  bear 
their  share  of  the  expense  of  putting  in  three  rafts;  that 
to  such  proposition  respondent  acceded,  but  that  plaintiff 
failed  to  and  did  not  put  in  such  rafts,  and  did  not  stop 
any  such  property  of  respondent,  and  then  afterwards  set 
up  claim  that  respondent  should  pay  for  the  coil  of  rope 
which  plaintiff  had  gotten,  but  not  used,  but  respondent 
had  nothing  to  do  with  getting  such  rope,  and  denied  that 
he  was  in  any  way  liable  to  pay  anything  therefor;  and 
averring  that,  by  reason  of  the  failure  of  the  plaintiff  to 
place  and  secure  such  rafts  across  said  Little  Kanawha 
river,  respondent  lost  railroad  ties  that  floated  out  with 
the  ice  into  the  Little  Kanawha  and  Ohio  rivers  to  a  large 
amount,  at  least  the  sum  of  five  thousand  dollars,  which 
sum  of  five  thousand  dollars  respondent  had  a  right  to  and 
claims,  and  also  seeks  and  asks  to  recoup  and  have  set  off 
against  the  plaintiff's  claim  set  up  in  said  bill  for  said  rope 
as  well  as  for  catching  said  cross-ties:  and  averring  that  the 
seventy-seven  dollars  had  been  settled  and  adjusted  and  by 
accord  satisfied  prior  to  the  institution  of  this  suit ;  denying 
that  plaintiff  was  justly  entitled  to  recover  from  defendant 
for  catching  and  securing  said  railroad  ties  the  sum  of  five 
hundred  and  seventy  dollars,  and  for  the  rope  furnished  the 
sum  of  two  hundred  and  thirty  dollars,  making  in  all  the 
sum  eight  hundred  dollars,  as  'barged  in  said  bill,  or  that 
he  was  indebted  to  the  plaintiff'  in  any  sum  whatever,  but 
charging  that,  upon  a  just  and  fair  settlement,  plaintiff  was 
indebted  to  respondent,  because  that  about  the  29th  of 
April,  1898,  respondent  caught  twenty-five  hundred  railroad 
crossties  drifting  in  Hughes  river  belonging  to  plaintiff',  and 
secured  same,  and  cared  for  and  preserved  them,  and  de- 
livered them  to  plaintiff',  for  which  respondent  was  entitled 
to  recover  a  fair  and  reasonable  compensation,  as  provided 
by  law;  that  he  preserved  and  cared  for  same  from  about 
April  29  to  about  July  1,  1898,  and  that  a  reasonable  com- 
pensation therefore  should  be  fixed  and  ascertained  by  the 
court;  and  further  charging  that,  during  the  fall  of  1892 
and  spring  of  1898,  the  plaintiff'  undertook  to  establish  a 
boom  in  said  Hughes  river,  as  he  calls  it,  and  went  on  and 
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placed  obstructions  in  said  river,  and  kept  the  same  there 
during  the  fall  of  1892,  and  up  to  the  time  of  the  bringing 
of  this  suit  and  the  filing  of  the  answer;  that  said  Hughes 
river,  at  the  point  where  the  plaintiff  was  attempting  to 
maintain  said  boom  and  obstruction,  was  and  is  a  naviga- 
ble river  and  stream,  and  was  and  is  used  a  great  deal  then 
and  now  by  the  citizens  of  West  Virginia,  and  people  and 
public  doing  timber  business  thereon,  for  the  transporta- 
tion, floating,  driving,  drifting  of  timber,  cross-ties,  etc., 
along  and  upon  the  waters  of  said  Hughes  river,  as  they 
had  a  right  then  and  now  to  do  without  hindrance;  that 
at  the  point  where  said  boom  was  so  established,  and  for  at 
least  a  distance  of  about  a  mile  above  that  in  said  Hughes 
river,  the  said  river  is  and  was  then  navigable  for  steam- 
boats and  other  crafts,  rafts,  etr.,  at  all  times  when  said 
Little  Kanawha  is  and  was  navigable  for  such  crafts,  rafts, 
boats,  etc.,  and  at  all  times  except  during  ordinary  low- 
water;  that  said  obstruction  so  called  a  "boom"  by  said 
plaintiff,  was  then  and  is  now  without  any  legal  authority 
or  right  whatsoever,  and  is  in  violation  of  law  and  the 
rights  of  this  respondent,  and  of  the  citizens  of  the  United 
States,  of  the  public  in  general,  and  especially  of  the  citi- 
zens of  the  State  of  West  Virginia,  and  then  and  now  con- 
stituted a  nuisance  under  the  law;  and  said  boom  was  by 
plaintiff  so  constructed  that  there  was  no  provision  for  tim- 
ber, cross-ties,  or  property  of  respondent  or  anybody  else 
to  pass  through  or  beyond  said  obstruction  or  boom  so 
placed  there  by  jdaintitf,  and  in  consequence  it  detained 
the  cross-ties  and  property  of  this  respondent  to  a  large 
amount ;  that  respondent,  through  his  agents  and  employes, 
went  and  took  possession  of  his  cross-ties  so  wrongfully  de- 
tained by  plaintiff,  and  loaded  them  into  barges,  and  about 
the  month  of  June,  and  just  prior  to  the  institution  of  this 
suit,  moved  the  barges  into  which  respondent's  said  cross- 
ties  were  so  loaded;  that  plaintiff  took  out  an  attachment 
against  respondent  before  H.  J.  Fought,  justice  of  the 
peace  of  Wirt  County,  claiming  and  swearing  that  he  was 
entitled  to  recover  from  respondent  three*  hundred  dollars, 
but,  before  the  same  could  be  tried,  plaintiff  dismissed 
that  action,  and  then  brought  this  suit,  and  swore  he  was 
entitled  to  recover  eight  hundred  dollars,  and  denying  the 
plaintiff's  right  to  recover  anything,  or  his  right  to  issue 
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any  writ  of  attachment ;  that  respondent  has  given  bond  ' 

and  taken  possession  of  his  property,  and  is  entitled  to  re- 
cover from  the  plaintiff  a  reasonable  compensation   for 
catching,  securing,  preserving,  and  delivering  to  plaintiff 
said  twenty-five  hundred  ties,  and  to  decree,  therefor,  to 
gether  with  his  costs  in  this  suit,  and  praying  for  affirma-  j 

tive  and  for  general  relief ;  to  which  answer  plaintiff  replied 
generally.  j 

On  the  29th  of  August,  1895,  the  cause  wTas  heard  upon  j 

process  executed,  affidavit  and  attachment  issued  and  levied, 
upon  the  bill  filed,  and  proceedings  had  at  rules,  the  de-  I 

murrer  and  answer  of  defendant,  general  replication  to  the 
answer,  the  issue  on  demurrer,  and  the  depositions  of  all 
the  witnesses,  taken  both  for  plaintiff  and  defendant; 
whereupon  the  court  overruled  the  demurrer,  and  found 
that  the  plaintiff  was  entitled  to  a  reasonable  compensa- 
tion for  catching  and  preserving  defendant's  ties,  and  sus- 
tained the  attachment  issued  in  the  cause,  but  held  that, 
before  a  final  decree  could  be  executed  in  the  cause,  it 
should  be  referred  to  one  of  the  commissioners  of  the  court 
to  take,  state,  and  report  an  account  between  the  plaintiff 
and  defendant.  The  cause  was  accordingly  referred  to  W. 
W.  Jackson,  commissioner,  with  directions,  after  first  giv- 
ing reasonable  notice  to  the  parties,  to  make,  state,  and 
report  an  account  between  plaintiff  and  defendant,  as  fol- 
lows:  "First,  as  to  the  amount  the  defendant  is  indebted 
to  the  plaintiff  on  account  of  the  lines  or  ropes  mentioned 
in  the  bill,  alleged  to  have  been  purchased  by  the  plaintiff 
for  the  use  of  the  defendant,  the  plaintiff  and  the  Parkers- 
burg  Mill  Company,  if  any,  the  costs  of  said  ropes,  and  the 
amount  to  be  charged  to  the  defendant;  second,  the  num- 
ber of  railroad  ties,  belonging  to  the  defendant,  collected 
in  plaintiff's  boom  and  received  by  the  defendant,  and 
what  would  be  a  just  compensation  for  catching  and  pre- 
serving said  railroad  ties,  and  the  amount  to  which  the 
plaintiff  would  be  entitled  for  such  service;  third,  the 
amount  of  payments  or  offsets  to  which  the  defendant  may 
be  entitled,  under  the  pleadings  in  this  cause,  if  any." 

On  the  19th  of  November,  1895,  Commissioner  Jackson 
filed  his  report  in  the  cause,  in  substance  as  follows  :  "Your 
commissioner  reports  that  the  evidence  submitted  to  him 
by  plaintiff  and  defendant  was  very  conflicting,  and  that  a 
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large  amount  of  such  evidence  was  irrelevant,  and  totally 
foreign  to  the  matters  under  consideration.  Your  com- 
missioner reports  that  no  evidence  was  produced  before 
him  except  the  depositions  already  filed  in  the  case."  In 
response  to  the  first  inquiry,  he  says:  "Your  commissioner 
finds  that  the  defendant  is  indebted  to  the  plaintiff  on  ac- 
count of  the  lines  or  ropes  mentioned  in  the  bill,  alleged  to 
have  been  purchased  by  the  plaintiff  for  the  use  of  the  de- 
fendant, in  the  sum  of  $280.  Your  commissioner  has  been 
unable  to  report  exactly  the  cost  of  the  ropes  purchased 
for  the  use  of  the  defendant,  the  plaintiff'  and  the  Parkers- 
burg  Mill  Company,  but,  on  the  testimony  of  8.  L.  Gould, 
fixes  the  cost  price  of  said  ropes  at  $797.80.  Of  this  rope 
the  mill  company  took  two-fifths,  leaving  the  remaining 
three-fifths  to  be  divided  equally,  as  ascertained  by  the 
commissioner,  between  the  plaintiff  and  the  defendant, 
both  plaintiff  and  defendant  being  liable  for  the  payment 
of  one-half  of  said  three-fifths  part  set  aside  to  them. 
While  this  would  exceed  the  amount  claimed  in  the  plain- 
tiff's bill,  owing  to  the  uncertainty  of  the  evidence,  your 
commissioner  has  taken  the  amount  as  set  out  in  the  plain- 
tiff's bill,  and  fixed  the  liability  of  the  defendant  to  the 
plaintiff  on  account  of  said  ropes  as  $230."  And  to  the 
second  inquiry  :  "As  to  the  number  of  railroad  ties  belong- 
ing to  the  defendant  collected  in  plaintiff's  boom  and  re- 
ceived by  the  defendant,  the  testimony  is  extremely  con- 
flicting, and  the  witnesses,  all  with  the  exception  of  the 
defendant,  give  estimates  in  guesses  as  to  the  amount,  no 
person  seeming  to  have  actually  counted  the  number  of  ties 
so  collected.  The  defendant  testifies  that  there  were  6,700 
ties  in  the  boom,  and  that  prior  to  that  rise  he  had  loaded 
8,000  ties  out  of  Miller's  boom,  making  9,700  in  all.  Your 
commissioner  finds  that  the  amount  of  ties  claimed  in  the 
plaintiff's  bill  to  have  been  caught  for  the  defendant  was 
9,500.  Your  commissioner,  therefore,  fixes  the  number  of 
ties  collected  in  the  plaintiff's  boom,  and  received  by  the 
defendant,  at  9,500.  Upon  the  question  of  a  just  compen- 
sation for  catching  and  preserving  said  railroad  ties,  and 
the  amount  to  which  the  plaintiff  would  be  entitled  for 
such  service^,  your  commissioner  reports  that  the  evidence 
varies  from  one-half  a  cent  to  six  cents  a  tie,  but  that  the 
amount  of  six  cents  per  tie  seems,  from  the  evidence,  to 
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have  been  paid  almost  if  not  exclusively  upon  the  Little 
Kanawha  river,  the  evidence  showing  that  the  amount  paid 
upon  the  Hughes  river,  when  caught  in  booms,  ranged 
from  one-half  a  cent  to  three  cents.  Your  commissioner, 
after  carefully  considering  the  evidence,  has  reached  the 
conclusion  that  a  just  compensation  for  catching  and  pre- 
serving said  railroad  ties  would  be  two  and  a  half  cents  for 
each  tie,  making  a  total  of  $287  due  from  the  defendant  to 
the  plaintiii'  on  account  of  catching  and  preserving  said 
railroad  ties."  And  to  the  third  inquiry,  he  says  :  "Under 
this  head  your  commissioner  reports  that,  after  a  careful 
consideration  of  the  evidence,  he  is  of  the  opinion  that  the 
defendant  is  entitled  to  no  set-off  or  payment  against  the 
plaintiffs  claim."  uYour  commissioner  further  reports 
that  there  is  due  as  ascertained  by  him,  from  the  defen- 
dant, John  A.  Hare,  to  the  plaintiff,  D.  M.  Miller,  on  ac- 
count of  rope,  $230;  on  account  of  compensation  for 
catching  and  preserving  ties,  $287.50, — making  a  total  of 
$467.50  due  from  the  defendant  to  the  plaintiff." 

The  defendant,  John  A.  Hare,  excepted  to  the  report : 
"First,  because  the  same  is  not  supported  by  the  evidence 
before  the  commissioner  and  before  the  court ;  second,  be- 
cause said  report  is  contrary  to  the  evidence  in  the  cause 
before  said  commissioner;  third,  because  the  commissioner 
has  erred  in  allowing  the  plaintiff,  D.  M.  Miller,  $230  for 
rope,  when  the  evidence  shows  that  no  rope  was  ever  de- 
livered to  the  defendant,  nor  was  any  ever  delivered  at 
any  place  agreed  upon  between  the  plaintiff  and  defend- 
ant, for  delivery;  fourth,  because  the  commissioner  erred 
in  allowing  the  plaintiff  two  and  a  half  cents  (2£)  per  tie 
as  just  compensation  for  catching  and  preserving  railroad 
ties  in  controversy,  making  a  total  of  $270.50  due  from  the 
defendant  to  the  plaintiff  on  account  of  catching  and  pre- 
serving such  railroad  ties,  and  because  plaintiff  is  not  en- 
titled to  recover  anything,  as  set  up  in  the  answer  filed  in 
this  cause,  and  said  finding  is  contrary  to  the  weight  of 
evidence;  and,  fifth,  because  of  errors  and  insufficiencies 
appearing  upon  the  face  of  said  report." 

And  on  the  2d  of  December,  1895,  the  cause  was  heard 
upon  the  papers  formerly  read,  and  the  orders  made 
therein,  upon  the  order  of  reference  and  report  of  Com- 
missioner Jackson  made  thereunder,  and  the  exceptions 
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taken  by  defendant  to  said  report,  and  the  exceptions  set 
down  for  argument,  and  was  argued  by  counsel ;  whereupon 
the  court  overruled  the  several  exceptions  of  the  said  de- 
fendant to  said  report,  and  confirmed  the  report  of  Com- 
missioner Jackson,  and  decreed  that  plaintiff  recover  from 
defendant,  John  A.  Hare,  four  hundred  and  seventy-two 
dollars  and  twenty-seven  cents,  the  amount  ascertained  by 
the  commissioner  to  be  due  from  defendant  to  plaintiff, 
with  interest  from  September  18,  1895,  until  paid,  and  the 
costs  of  suit,  from  which  decree  this  appeal  is  taken. 

The  first  assignment  of  error  is  the  overruling  of  the 
demurrer  to  plaintiff's  bill.  The  demurrer  filed  is  a  gen- 
eral demurrer  to  the  whole  bill,  and  sets  out  no  grounds 
other  than  that  "the  same  is  not  sufficient  in  law."  The 
bill  alleges  indebtedness  of  the  defendant  to  the  plaintiff 
in  the  sum  of  two  hundred  and  thirty  dollars  for  rope  sold 
by  plaintiff  to  defendant  and  furnished  to  him,  and  also 
in  the  sum  of  five  hundred  and  seventy  dollars  for  catch- 
ing and  preserving  certain  ties  of  and  for  the  defendant. 
In  his  brief  the  counsel  for  defendant  argues  that  the  de-  ( 

murrer  should  have  been  sustained  by  reason  of  the  plain 
and  willful  violation  of  the  statute  law  of  the  State  of 
West  Virginia  in  maintaining  a  boom  on  a  navigable 
stream  by  the  plaintiff,  where  no  such  boom  was  x)erniitted 
under  the  lawr,  in  which  boom  defendant's  ties  were  un- 
lawfully caught,  and  for  which  plaintiff  has  charged  de- 
fendant, and  seeks  to  recover  from  him  such  charges  in 
this  suit.  The  reasons  assigned  for  sustaining  the  demurrer 
do  not  apply  to  the  whole  bill.  The  demurrer  is  too  ex- 
tensive, and  was  properly  overruled. 

Second,  that  the  court  erred  in  overruling  the  exceptions 
to  the  report  of  Commissioner  W.  W.  Jackson  in  the 
cause,  certified  as  of  September  28,  1895,  because  the 
same  is  not  supported  by  the  evidence  before  the  commis- 
sioner and  before  the  court,  and  for  other  reasons  set  forth 
in  the  exceptions  to  said  report  filed  by  John  A.  Hare,  by 
his  attorney,  L.  K.  Tavener.  A  careful  examination  of 
the  evidence  shows  that  the  third  exception  to  Commis- 
sioner Jackson's  report  is  well  taken,  as  to  the  allowance 
to  plaintiff,  Miller,  of  two  hundred  and  thirty  dollars  for 
rope.  This  allowance  should  have  been  seventy-seven 
dollars,  and  not  two  hundred  and  thirty  dollars.     Defend- 
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ant  admits  getting  the  half  coil  of  rope  at  seventy-seven 
dollars,  and  the  fact  is  proven  also  by  other  witnesses.  It 
is  true,  it  is  shown  by  the  testimony  of  B.  S.  Pope  that 
the  seventy-seven  dollars  was  credited  to  plaintiff,  Miller, 
in  his  account  with  Pope  &  Sons,  and  charged  to  defend- 
ant, Hare ;  but  it  is  also  shown  by  the  testimony  of  B.  S. 
Pope  that  it  was  again  credited  back  to  Hare,  and  charged 
back  to  Miller,  so  that  Hare  has  never  paid  it.  The  evi- 
dence fails  to  prove  that  defendant,  Hare,  ever  purchased, 
or  contracted  to  purchase  or  received,  or  agreed  to  receive, 
any  more  of  the  rope  than  the  half  coil,  for  which  he  says 
himself  he  should  pay  to  Miller  seventy-seven  dollars. 
There  was  considerable  testimony  taken  concerning  the 
purchase  of  the  rope,  and  of  interviews  between  plaintiff, 
Miller,  and  Hare,  and  between  Miller  and  Pope,  and  rep- 
resentatives of  the  Parkersburg  Mill  Company,  about  its 
purchase.  Miller  says  he  and  Hare  were  consulting  about 
the  matter  of  getting  the  line  to  hold  the  gorge,  ice,  tim- 
ber, and  ties,  and  save  the  stuff,  when  Hare  said,  "Let's 
go  up  and  see  Pope,  and  see  what  he  thinks  of  it,  and,  if 
he  is  in  favor  of  it,  we  will  do  so;"  that  they  went  to 
Pope's  office,  in  the  city  of  Parkersburg,  "and  there  con- 
sulted about  the  matter  between  us  three,  and  the  agree- 
ment was  made  there  to  order  ten  coils — half  coils— of 
two-inch  line,  and  take  them  there,  and  if  it  was  a  favor- 
able thaw,  and  we  thought  it  could  be  held  by  erecting  a 
boom  below  it,  and  putting  them  out,  why  we  were  to  do 
it,  each  one  paying  for  one-third  of  the  line, — the  Park- 
ersburg Mill  Co.,  one-third;  myself,  one-third :  and  John 
A.  Hare,  one-third."  Hare  in  his  testimony  says  em- 
phatically there  was  no  such  contract,  and  he  is  corrobo- 
rated by  the  testimony  of  Pope,  who  was  the  third  party 
present  when  the  contract  was  alleged  to  have  been  made. 

Third  assignment :  uThe  court  erred  in  confirming  the 
said  commissioner's  report,  and  decreeing  against  the  ap- 
pellant, John  A.  Hare,  the  sum  of  $472.27,  with  interest 
and  costs  of  suit.'"  This  is  correct  to  the  extent  of  the 
difference  between  two  hundred  and  thirty  dollars  allowed 
in  the  report  for  rope,  and  seventy-seven  dollars,  the 
amount  which  should  have  been  allowed. 

Fourth  assignment :  "The  court  erred  in  not  dismissing 
the  plaintiff's  bill  after  the  proofs  were  in,    showing    that 


Digitized  by  CjOOQ IC 


Miller  v.  Hare.  659 

the  plaintiff,  D.  M.  Miller,  had  in  his  own  wrong  erected 
a  boom  across  Hughes  river,  which  was  a  navigable  stream, 
and  then  being  navigated  by  steamboats  plying  the  waters 
of  the  Little  Kanawha  river ;  thereby  not  only  obstructing 
navigation,  but  preventing,  by  his  wrongful  and  illegal 
act,  the  ties  and  timber  of  the  appellant  from  passing  out 
of  said  stream  into  the  Little  Kanawha  river,  and  at  the 
same  time  obstructing  and  hindering  navigation  of  said 
river,  and  preventing  its  free  use  by  the  public."  A 
careful  review  of  all  the  testimony  shows  that  plaintiff, 
Miller,  maintained  a  boom  in  Hughes  river  from  one 
hundred  to  two  hundred  yards  from  its  mouth,  and  that 
defendant,  Hare,  had  a  boom  about  a  mile  to  a  mile  and  a 
half  above  Miller's,  on  the  same  river.  These  booms  were 
both  constructed  and  maintained  for  the  purpose  of  catch- 
ing ties,  timber,  etc.,  to  keep  it  from  passing  out  into  the 
Little  Kanawha  river,  and  thence  into  the  Ohio;  that 
there  was  no  boom  below  that  of  plaintiff,  Miller,  to  pre- 
vent free  passage  of  any  ties,  timber,  etc.,  which  passed 
his  boom,  into  the  Little  Kanawha  river;  that  ties,  etc., 
passing  into  the  Little  Kanawha,  were  liable  to  be  lost 
entirely  to  the  owners,  and,  if  caught  on  the  Little  Ka- 
nawha or  Ohio  river,  the  expense  of  recovering  the  same 
was  much  greater  than  if  caught  in  the  said  booms. 

Defendant,  Hare,  in  his  testimony,  says  that  "in  Jan- 
uary, 1893,  the  river  broke  up,  and  the  ice  destroyed  Mr. 
Miller's  shear  boom,  and  a  portion  of  my  side  boom,  and 
I  took  my  shear  boom  and  what  side  boom  I  had  and 
coupled  it  onto  his  [Miller's],  and  we  used  the  boom 
jointly  for  a  short  time  for  catching  our  ties";  that  Mr. 
Miller  rebuilt  his  shear  boom,  and  witness  Hare  then 
moved  his  back  to  the  place  where  he  formerly  had  it ;  as 
he  expressed  it;  "that  is,  what  I  had  left  of  it,"  "about 
a  mile,  or  a  mile  and  a  half,  or  something  like  that,  above 
Mr.  Miller's."  The  "wild  rise,"  as  witness  Hare  designated 
it,  came  in  Ai)ril,  18953,  when  plaintiff  caught  most  of  the 
ties  of  defendant,  Hare,  for  which  he  has  charged  him  in 
this  suit.  From  Hare's  testimony  it  appears  that  several 
thousand  ties  on  this  rise  passed  out  into  the  Little  Kana- 
wha river,  and  Hare  himself  says  that  his  recollection  is 
that  it  cost  eleven  cents  per  tie  to  have  such  ties  gathered 
up  and  delivered  in  boat.     Several  witnesses  were   exam- 
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ined  as  to  the  cost  and  proper  amount  to  be  paid  for 
catching  the  ties,  and  it  ranges  all  the  way  from  one-half 
cent  per  tie  to  six  cents.  William  Richardson  testifies  very 
intelligently,  and  from  large  experience  in  the  business, 
and  he  fixes  a  reasonable  compensation  at  three  cents  per 
tie  for  catching  and  preserving  defendant's  ties  as  was 
done  by  plaintiff.  So  I  conclude  that  the  amount  arrived 
at  by  the  commissioner,  to-wit,  two  and  one-half  cents  per 
tie,  was  not  unreasonable.  And  Hare  admits  that  plain- 
tiff caught  and  saved  to  him  about  nine  thousand  seven 
hundred  ties.  The  evidence  further  shows  that  the  catch- 
ing of  plaintiff's  ties  by  defendant  in  his  boom  above 
plaintiff's  boom  was  of  no  advantage  to  plaintiff',  but  a 
disadvantage,  and  that  defendant,  as  well  as  his  agents 
and  employes,  was  notified  by  plaintiff  not  to  catch  his 
ties.  After  acquiescing,  and  even  assisting,  as  defendant 
did,  in  the  maintenance  of  plain-tiff's  boom,  and  receiving 
the  benefits  thereof  in  the  saving  of  large  numbers  of  his 
ties,  at  an  expense  far  less  than  it  must  have  cost  to  save 
them  if  they  had  been  permitted  to  pass  out  of  Hughes 
river  into  the  Little  Kanawha,  he  cannot,  in  a  court  of 
equity,  be  heard  to  say  that  the  boom  was  constructed  and 
maintained  in  violation  of  law,  and  that  the  same  was 
a  public  nuisance,  interfering  with  steamboat  navigation, 
and  therefore  he  should  not  be  required  to  pay  a  just  and 
reasonable  compensation  for  a  valuable  service  rendered 
him.  It  is  shown  by  the  evidence  that  the  boom  of  plain- 
tiff was  not  a  private  nuisance,  but  of  great  value  and 
benefit  to  individuals,  engaged  in  driving  and  running 
ties,  timber,  etc.,  in  Hughes  river,  and  that  it  wasspecialy 
so  to  defendant,  Hare.  In  Page  v.  Lumber  Co.,  58  Minn. 
499.  (55  N.  W.  608, 1119),  cited  by  appellant,  the  court  says 
"that  a  nuisance,  such  as  an  unreasonable  or  wanton  des- 
truction of  a  navigable  stream,  or  a  public  highway,  may 
be  public  in  its  general  effect  upon  the  public,  and  at  the 
same  time  private  as  to  those  individuals  who  suffer  a 
special  and  particular  damage  therefrom  distinct  and 
apart  from  the  common  injury.  *  *  *  The  public 
wrong  inflicted  upon  all  persons  must  be  redressed  by  a 
public,  prosecution."  If  appellee's  boom  was  erected  and 
maintained,  as  claimed  by  appellant,  in  violation  of  law, 
and  was  therefore  a  public  nuisance,  the  way  to  get  rid  of 
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it  was  by  a  public  prosecution,  and  appellant,  Hare,  had  no 
cause  of  complaint  as  an  individual,  aside  from  that  of 
the  common  public,  unless  he  "suffered  a  special  and 
peculiar  damage  therefrom  distinct  and  apart  from  the 
common  injury."  Aldrichw.  Wetmore,  52  Minn.  164,  (53 
N.  W.  1072);  Williams'  Case,  5  Coke,  72a;  Brakken  v. 
Railway  Co.,  29  Minn.  41,  (11  N.  W.  124).  Not  only  is 
this  not  appellant's  case,  but  it  is  shown  that  the  boom 
was  of  peculiar  benefit  to  him,  not  only  saving  him  large 
expense,  but  from  considerable  probable  loss.  The  ap- 
pellant's ties  were  drifting  onthe  Hughes  river,  and  were 
secured  by  appellee,  and  taken  from  his  possession  by  ap- 
pellant without  having  paid  the  just  compensation  for 
catching  and  preserving  the  same,  as  provided  in  section 
7,  chapter  61,  Code,  to  the  person  taking  them  up.  Ap- 
pellee is  entitled  to  recover  the  same  in  this  suit. 

The  decree  is  affirmed  as  to  the  amount  allowed  for 
catching  and  preserving  the  ties,  and  is  reversed  as  to 
amount  found  for  rope,  which  should  be  seventy-seven 
dollars;  and,  this  Court  proceeding  to  render  such  decree 
as  the  circuit  court  should  have  rendered,  it  is  adjudged, 
ordered  and  decreed  that  plaintiff  recover  against  the  de- 
fendant the  sum  of  three  hundred  and  seventeen  dollars 
and  thirty  cents,  with  legal  interest  thereon  from  Decem- 
ber 2,  1895,  until  paid,  and  his  costs  by  him  expended 
about  his  suit  in  the  circuit  court,  including  fifteen  dollars 
as  allowed  by  law,  and  that  he  have  execution  therefor. 

Reversed  in  part  and  decree  entered. 


CHARLESTON. 

Snyder  v.  Wheeling   Electrical  Co. 
Submitted  June  8,  1897—  Decided  November  10,  1897. 

Pleadino — Xcf/l  if/en  v.c — Evidence. 

A  declaration  for  tort  arising  from  negligence  may  allege      "lp$   ooj 
the  mere  negligence  generally,  without  stating  the  particular 
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43    66i|  able  certainty  the  main  or  primary  act  of  omission  or  cora- 

66    466]  mission  doing  the  damage;  and  the  allegation  that   the  de- 

fendant did  the  particular  act  causing  the  damage  furnishes 
the  predicate  or  basis  for  evidence  of  all  such  incidental 
facts  and  circumstances  of  omission  and  commission  as  fairly 
tend  to  establish  the  negligence  of  the  primary  act,  and  to 
plead  them  specically  would  be  to  plead  mere  evidence  in- 
stead of  facts,     (p.  (562  ) 

2.  Pleading — Negligence — Evidence, —  Variance. 

Where  a  declaration  based  on  negligence  states  a  particular 
act  as  the  cause  of  the  damage,  no  evidence  of  other  acts 
causing  it  can  be  given,     (p.  6(55.) 

3.  N  eg  li  oe  N( *  K—Eeide  n  re . 

There  must  be  reasonable  evidence  of  negligence.  But 
where  a  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant,  that 
the  accident  arose*  from  want  of  care.     (p.  667.) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Florence  Snyder  against  the  Wheeling  Elec- 
trical Company.  Judgment  for  plaintiff.  Defendant 
brings  error. 

Reversed. 

W.  P.  Hubbard,  for  plaintiff  in  error. 

John  A.  Howard  and  Melville  D.  Post,  for  defendant 
in  error. 

Brannon,  Judoe : 

In  an  action  on  the  case,  Florence  Snyder,  administra- 
trix of  Andrew  C.  Snyder,  recovered  a  judgment  against 
the  Wheeling  Electrical  Company  for  one  thousand  dollars, 
and  the  company  obtained  this  writ  of  error. 

One  error  alleged  is  the  action  of  the  circuit  court  in 
overruling  a  demurrer  to  the  declaration.  The  specifica- 
tion of  its  defect  is  that  it  ought  to,  but  does  not,  set  forth 
the  duty  and  aver  the  neglect;  and  citation  is  made  of  the 
language  in  the  opinion  in  Clarke  v.  Railroad  Co.%  89  W. 
Va.  732  (20  S.  E.  («)6),  that  a  declaration  in  "tort  must 
have  requisite  definiteness  to  inform  the  defendant  of  the 
nature  of  the  cause  of  action,  and  the  particular  act  or 
omission  constituting  the  tort,'?  and  reference  is  made- to 
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Poling  v.  Railroad  Co.,  38  W.  Va.  645  (18  8.  E.  782), 
holding  that  a  declaration  for  negligence  "is  good  if  it 
contain  the  substantial  elements  of  a  cause  of  action,  the 
duty  violated,  the  breach  thereof  properly  averred,  with 
such  matters  as  are  necessary  to  render  the  cause  of  action 
intelligible,  so  that  judgment  according  to  law  and  the 
very  right  of  the  case  can  be  given."  I  think  these  state- 
ments are  good  law.  Hogg,  PI.  &  Forms,  §  140,  says  that 
it  is  settled  as  a  general  rule  that  it  is  not  necessary  to 
state  the  particular  acts  which  constitute  negligence.  This 
is  so,  but  we  must  take  care  not  to  misapply  this  state- 
ment. The  West  Virginia  cases  cited  to  sustain  the  rule 
are  cases  against  railroads  for  killing  stock.  If  a  declara- 
tion allege  that  a  railroad  killed  stock  by  negligently  run- 
ning a  train  over  it,  as  in  those  cases,  that  would  be  suf- 
ficient, without  more  details  of  the  circumstances  of  run- 
ning over  it ;  but  I  take  it  that  it  would  not  be  enough 
simply  to  say  that  the  company  negligently  killed  a  horse. 
You  must  aver  the  duty,  and  aver  the  existence  or  pres- 
ence of  negligence  in  its  performance,  and  specify  the  act 
working  damage,  but  meed  not  detail  all  the  evidential 
facts  of  negligence.  You  must  tell  the  defendant,  even 
under  this  general  rule,  that  he  negligently  did  a  specific 
act  doing  harm.  In  other  words,  you  may  say  that  the 
defendant  negligently  did  or  did  not  do  so  and  so,  without 
detail  as  to  the  mere  negligence,  but  you  must  state  the 
acts  that  are  the  basis  of  liability.  If  the  negligence  can 
not  be  otherwise  charged,  detail  must  be  given.  As  said 
in  Benin  v.  Coal  Co.,  27  W.  Va.  285,  the  obje.ct  of  a  decla- 
ration is  to  give  the  facts  constituting  the  cause  of  action, 
so  they  may  be  understood  by  the  party  who  is  to  answer 
them,  and  by  the  jury  and  court,  who  are  to  give  verdict 
and  judgment  on  them:  and  though,  in  an  action  for  neg- 
ligence, it  is  not  necessary  to  state  with  particularity  the 
acts  of  omission  or  commission,  yet,  lest  too  loose  a  prac- 
tice shall  grow  under  this  rule,  it  may  be  well  to  state  the 
warning  given  in  Railroad  Co.  v.  Whittington,  80  G rat. 
810,  that  "this  rule  doe6  not  justify  a  general  and  indefi- 
nite mode  of  declaring,  admitting  of  almost  any  proof." 
In  that  case  it  was  held  not  enough  to  state  that  the  rail- 
road company  was  working  its  road  with  cars  and  con- 
ducted itself  so  negligently  in  its  business  that  it  inflicted 
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severe  bodily  injuries,  by  reason  of  which  the  person  died, 
without  stating  where  the  deceased  was,  or  how  injured. 
To  avoid  misunderstanding,  it  is  important  to  add  that  the 
declaration  need  not  state  the  particular  facts  that  are  not 
primary  or  main  facts,  but  only  are  evidence  of  primary 
facts.  When  the  necessary  primary  facts  are  given,  then 
all  other  facts  merely  incidental  that  go  to  prove  the  pri- 
mary facts  may  be  proven  without  specification  in  the 
declaration.  Davhx.  Gttarnierl,  45  Ohio  St.  470  (15  S. 
E.  850);  Ware  v.  Gay,  11  Pick.  106;  McCauley  v.  David- 
son, 10  Minn.  418  (Gil.  385)  422. 

The  declaration  in  this  case  states  that  the  defendant 
operated  an  electric  plant  for  the  manufacture  and  sale  of 
electricity,  and  had  its  wires  over  the  streets  of  the  city  of 
Wheeling  for  the  conveyance  of  electricity  in  dangerous 
currents,  and  that  it  was  the  duty  of  the  defendant  to  ex- 
ercise all    possible  care    in  putting  up  and  operating  its 
plant  and  wires,  and  constantly  inspecting  the  wires  and 
other  appurtenances  and  appliances,  and  in  seeing  that 
they  were  strong,  suitable,   and  safe,  and  that  the  wires 
and  appurtenances  were  at  all  times  safely  secured,  and  to 
immediately  attend  to  and  repair  broken  or  defective  wires 
and  appliances,  and,  when  any  of  the  wires  were  down 
upon   the  street,    to   cut   oif   from    them  the  current   of 
electricity,  that  the  lives  and  limbs  of  persons  on  the  streets 
might  not  be  endangered;  yet  the  defendant  carelessly  and 
negligently  suffered  one  of  its  wires  at  the  corner  of  Mar- 
ket and  Sixteenth  streets  to  be  so  insufficiently  secured 
that  it  came  down,  and  lay  on  the  street,  and  Snyder  step- 
ped upon  it,  received  the  electric  current,  fell  prostrated  by 
it,  and  continued  to  lie  there,  and  receive  the  current  into 
his  body,  and  therefrom  died.     This  declaration  surely  says 
that  it  was  the  duty  of  the  defendant  to  safely  secure  the 
wires,  and   that,   from  being  insufficiently  secured,  they 
came  down  into  the  street,  and  there  wrought  the  injury. 
This   one  duty,  breach,  and  injury  save  the  declaration 
from  demurrer.     I  think,  too,  the  declaration  may,  by  im- 
plication, be  construed  to  say,  what  it  should  have  posi- 
tively averred,  that  the  defendant  failed  to  cut  off  the  cur- 
rent from  the  wire  wljen  down,  as  it  avers  that  the  current 
entered  Snyder's  body,  and  he  fell,  and  continued  to  re- 
ceive it,  which  could  not  be  so  had  the  current  been  cut 
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off.  UA  declaration  will  be  treated  as  alleging  by  implica- 
tion every  fact  which  can  be  implied  from  its  averments 
by  the  most  liberal  intendment."  Hogg,  PL  &  Forms,  § 
140.  Those  were  the  only  two  omission  of  duty  specified. 
None  other  could  be  proven,  for,  even  where  there  may  be 
allowable  a  general  charge  of  negligence,  yet,  if  the  decla- 
ration does  give  certain  specifications  of  negligence  as 
sources  of  the  injury,  others  cannot  be  proven.  Hawker  v. 
RaUroad  Co.,  15  W.  Va.  629.  Therefore  evidence  was  not 
admissible  to  prove  want  of  or  bad  insulation  of  wires  at 
the  place  of  accident  and  elsewhere,  and  that  wires  came 
in  contact  with  wet  posts,  and  that  nobody  was  kept  on 
duty  to  repair  broken  wires ;  that  on  a  certain  other  occa- 
sion, when  a  wire  was  out  of  fix,  some  one  telephoned  from 
the  plant  that  there  was  no  one  to  fix  the  wires;  that  no 
instruments  were  kept  to  discover  breaks;  and  that  at 
other  places  the  wires  were  bare.  It  might  seem  that 
some  of  this  evidence  might  come  in  under  the  allegation 
of  insecure  fastening,  but  it  relates  more  to  the  condition 
of  the  wires,  not  to  their  fastening,  and  there  is  no  allega- 
tion of  defective  wires. 

The  declaration  does  assign  certain  duties  as  imposed  on 
the  company,  among  them  the  duty  to  attend  to  broken 
wires,  and  to  inspect  wires  and  apparatus,  and  to  see  that 
all  wires  were  strong,  suitable,  and  safe;  and,  if  this  re- 
cital of  duties  had  been  followed  up  with  averment  that 
the  insulation  of  the  wires  was  defective,  and  in  places 
the  wires  bare,  coming  in  contact  with  wet  poles,  thus  in- 
juring and  rendering  them  unsafe  and  liable  to  break,  or 
even  the  general  allegation  that  the  wires  were  unsuitable, 
weak,  and  unsafe,  in  negation  of  the  duty  assigned  in  the 
recital,  and  that  servants  were  not  kept  for  inspection,  and 
that  careful  repair  was  not  made,  and  that  no  appliances 
were  kept  to  announce  at  the  plant  a  fall  of  wires,  and  no 
means  existed  for  discovery  of  their  fall,  this  evidence 
would  have  been  admissible.  But  what,  in  this  declaration, 
gave  the  defendant  warning  of  all  this  evidence?  I  think 
evidence  of  failure  to  inspect  was  admissible  as  evidence 
of  insecurity  of  fastening  and  on  principles  above  stated. 
It  may  be  said  that  the  evidence  that  no  instrument  was 
kept  to  tell  of  a  fallen  wire  ought  to  come  in  under  the 
allegation  that  it  was  the  duty  to  cut  off  the  current,  and 
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that  the  current  continued  to  flow  after  the  fall  of  the 
wire;  but  that  would  be  going  very  far.  None  of  this 
evidence  could  get  in  under  this  declaration  but  by  a  lib- 
erality too  loose, — one  ignoring  the  defendant's  rights,— 
some  of  it  not  at  all.  I  here  allow  the  evidence  that  with 
certain  means  of  ascertaining-  an  accident  the  current 
could  be  shut  of!"  at  once,  under  the  charge  that  it  was  the 
dutv  to  shut  it  off,  and  the  allegation  made  by  implication 
that  it  continued  after  the  fall  of  the  wire;  and  that  is 
going  pretty  far.  All  this  evidence,  as  a  court  can  readily 
see,  was  calculated  to  and  did  wield  a  potent  effect  in  the 
case,  and  the  error  of  its  admission  cannot  be  looked  over 
as  harmless.     It  was  an  important  factor  in  the  trial. 

From  these  considerations  it  comes  that  plaintiff's  in- 
struction No.  2  was  bad  as  presenting  a  theory  for  recovery 
which,  though  made  relevant  by  some  evidence,  yet  there 
was  no  warrant  for  under  the  declaration.  If  said  that  if 
the  defendant  failed  to  have  the  most  reliable  and  best 
appliances  to  discover  broken  wires,  the  company,  in  the 
absence  of  contributory  negligence,  was  liable.  1  think 
No.  8  good  under  the  charge  of  insecure  fastening.  I 
think  No.  2  should  have  said  "good,  reliable  and  efficient" 
means  and  appliances,  instead  of  "best  and  most  reliable/1 
Bern*  v.  Coal  Co.,  27  W.  Va.  286,  points  9,  10.  An  in- 
struction for  defendants  (No.  4)  told  the  jury  that  the 
only  negligence  charged  in  the  declaration  was  in  suffering 
wires  to  be  so  insufficiently  secured  as  to  fall,  and  there- 
fore all  evidence  and  argument  as  to  other  suggestions  of 
negligence  must  be  disregarded:  yet  plaintiff's  instruc- 
tions held  the  company  liable  for  not  only  that,  but  for 
failure  to  have  the  best  appliances  for  discovery  of  broken 
wires,  and  for  failure  to  exercise  the  highest  degree  of 
care  in  the  construction,  inspection,  and  repair  of  wires 
and  poles;  and  so  the  instructions  were  inconsistent, — one 
saying  to  the  jury  that  the  case  involved  only  one  basis  of 
recovery,  others  giving  several.  Which  would  the  jury 
follow?  Likely  those  giving  several.  A  good  instruction 
does  not  cure  a  bad  one,  but  it  must  be  withdrawn. 
McKelvvy  v.  Iiaihray  Co.,  85  W.  Va.  500  (14  S.  E.  261). 
Inconsistency  in  instructions  is  error.  Industrial  Co.  v. 
SehulU)  48   W.    Va.   470  (27  S.   E.  255). 

I  think,  as  Dr.  Walden  had  examined  the  dead  body 
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of  Snyder  in  his  effort  to  resuscitate  life,  he  could  give 
his  opinion  as  to  the  cause  of  his  death.  His  opinion, 
however,  should  be  confined  to  his  knowledge  based  on 
that  examination ;  but  the  court  allowed  him  to  state  his 
opinion,  not  only  on  that,  but  also  from  what  he  could 
learn, — that  is,  hearsay.  I  think  it  is  admissible  to  ask 
him  whether  there  was  any  indication  of  death  from  any 
other  cause  than  electricity,  so  as  to  negative  any  other 
death-producing  cause. 

I  come  next  to  an  important  question.  Suppose  there  is 
no  evidence  of  negligence  on  the  part  of  the  defendant, 
does  the  mere  fact  that  the  wire  fell  create  a  prima  facie 
presumption  of  negligence,  sufficient,  in  the  absence  of 
something  appearing  in  the  case  to  repel  that  presumption, 
to  support  the  action?  "This  involves  the  rule  or  principle 
of  res  ipsa  loquitur, — the  thing  itself  speaks.  A  wire 
charged  with  a  deadly  current  of  electricity  falls  from  its 
proper  place  of  elevation  above  the  street  to  the  surface  of 
the  street,  and  there,  by  contact  with  a  man  lawfully  pass- 
ing along  the  highway,  kills  him  with  its  current.  Are  we 
to  presume  that  its  fall  came  from  some  negligence  of  the 
owner,  unless  the  circumstances  of  the  case  or  facts  shown 
by  him  shall  show  that  its  fall  is  not  attributable  to  his 
negligence,  but  from  some  defect  whiph  that  reasonable 
care  and  prudence  proper  in  the  case  of  such  deadly  wire 
was  unable  to  discover,  or  some  accident  beyond  his  con- 
trol ;  in  other  words,  from  inevitable  accident?  I  answer 
that  the  law  raises  a  prima  facie  case  of  negligence.  As 
stated  in  that  great  work,  16  Am.  cfe  Eng.  Enc.  Law,  p. 
448 :  "As  a  rule,  negligence  is  not  presumed.  But  there 
are  cases  where  the  maxim,  kRes  ipsa  loquitur,*  is  directly 
applicable,  and  from  the  thing  done  or  omitted  negligence 
or  care  is  presumed."  The  rule  cannot  be  better  stated, 
in  its  generality,  than  as  given  in  Scott  v.  Dock  Co.,  (1865) 
8  Hurl.  &  0.  596:  "There  must  be  reasonable  evidence  of 
negligence.  But  where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  ac- 
cident is  such  as,  in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explana- 
tion by  the  defendants,  that  the  accident  arose  from  want 
of  care."     In  those  words  it  is  approved  in  1895  in  Shafer 
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v.  Lacock,  168  Pa.  St.  497,  (32  Atl.  44),  a  case  where  two 
workmen  were  repairing  a  roof,  having  a  fire  pot,  and  from 
it  a  fire  resulted,  destroying  the  house.  uWhen  the  phys- 
ical facts  of  an  accident  themselves  create  a  reasonable 
probability  that  it  resulted  from  negligence,  the  physical 
facts  themselves  are  evidential,  and  furnish  what  the  law 
terms  evidence  of  negligence  in  conformity  with  the 
maxim,  cBes  ipsa  loquitur,'  "  is  the  apt  language  in  which 
the  principle  is  stated  in  Seybott  v.  Railroad  Co.,  95  K. 
Y.  562.  One  man  is  hurt  from  the  works  or  property  of 
another,  when,  from  the  nature  of  the  case,  he  would  not 
likely  have  been  hurt  without  negligence  of  that  other. 
May  he  not  ask  of  that  other  an  explanation,  or,  on  his 
failure  to  give  it,  then  damages  for  his  injury?  Take  the 
case  where  one,  in  passing  along  a  street,  is  hurt  by  a  bar- 
rel falling  from  a  door  above,  or  by  a  brick  falling  from  a 
wall  or  scaffold,  or  by  a  falling  shutter  or  wall,  or  the  like. 
The  mere  occurrences  in  themselves  import  negligence. 
Especially  take  the  cases  where  things  of  great  danger  are 
used  in  x>ublic  highways,  where  multitudes  constantly  and 
lawfully  pass,  their  very  nature  requiring  the  highest  de- 
gree and  constancy  of  care,  and  one  is  killed  from  its  being 
out  of  place  or  defective,  why  may  we  not  logically  and 
fairly  assume  negligence,  unless  other  plausible  explana- 
tion appears?  The  latest  work  on  Torts  (2  Jagg.  Torts,  p. 
864)  says:  "A  live  wire,  however,  is  exceedingly  danger- 
ous, so  that  proof  of  contact  therewith,  and  consequent 
damages,  makes  it  a  complete  case  of  prima  facie  negli- 
gence, and  throws  the  burden  on  the  defendant  to  show 
that  such  wire  was  in  the  street  without  fault  on  his  part. 
Generally,  companies  using  electricity  on  lines  along  a 
street  are  charged  with  the  highest  degree  of  care,  having 
due  reference  to  existing  knowledge  in  the  construction, 
inspection,  and  repair  of  their  wires  and  poles,  and  in  the 
use  of  devices  to  guard  against  harm."  This  doctrine 
needs  no  further  discussion  from  me.  It  is  well  sustained 
by  American  and  English  authority.  10.  Am.  A:  Eng.  Enc. 
Law,  449,  and  notes:  2  Jagg.  Torts,  988;  Whart.  Neg.  g 
421;  Cooley,  Torts,  799;  Bigelow  Torts,  590;  Shear  <fc  K. 
Neg.  £  00;  full  note  0  Am.  St.  Rep.  530,— a  building  fall- 

j  ing  into  street ;  j\tuleairn.s  v.    City  of  Janesvilfe,  07  Wis. 

i  24,  (29  N.  W.  904),— wall  of  a  cistern  falliug;  Dixon  v. 
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Plum,  98  Cal.  384,  (88  Pac.  268),— chisel  falling  from  a 
scaffold ;  Houston  v.  Brush,  66  Vt.  881,  (29  Atl.  880)— in- 
jury from  being  struck  by  a  wheel  from  a  tackle  block, 
attached  to  a  derrick;  note  in  Railroad  Co.  v.  Anderson, 
(Md.)  20  Am.  St.  Rep.  p.  498  (s.  c.  20  Atl.  2) ;  Thomas  v. 
Telegraph  Co.,  100  Mass.  156, — telegraph  wire  swinging 
over  a  street  too  low,  so  as  to  obstruct  travel ;  Clare  v.  Bank, 
1  Sweeney,  539, — injury  from  plank  falling  from  one's 
premises;  Howser  v.  Railroad  Co.  (Md.)  30  Atl.  906, — 
cross-tie  falling  from  a  moving  car ;  Ugla  v.  Railway  Co. 
(Mass.)  85  N.  E.  1126;  Morris  v.  Strobel  <&  Wilken  Co., 
81  Hun.  1  (80  N.  Y.  Supp.  571), — sign  board  falling  in 
street.  It  is  clear  that  this  doctrine  applies  in  cases  where 
a  passenger  on  a  railroad,  or  other  conveyance  of  a  com- 
mon crrrier,  is  injured,  there  existing  in  such  cases  a  pre- 
sumption of  negligence  against  the  carrier,  because  there 
is  an  implied  contract  to  safely  convey ;  but  it  is  not  con- 
fined to  such  cases.  20  Am.  St.  Rep.  493;  Rose  v. 
Transportation  Co.,  11  Fed.  438.  There  it  is  said 
that,  though  the  presumption  is  more  frequently  ap- 
plied in  such  cases,  yet  there  is  no  foundation 
in  authority  or  reason  for  such  limitation,  as  the  pre- 
sumption originates  from  the  nature  of  the  act,  not  from 
the  relation  of  the  parties,  and  is  indulged  whenever,  as  a 
legitimate  inference,  the  occurrence  is  such  as,  in  the 
ordinary  course  of  things,  does  not  take  place  when  the 
proper  care  is  exercised.  This  doctrine  has  been  applied 
to  those  using  electricity  in  streets.  W.  U.  Tel.  Co.  v. 
State  (Md.)  33  Atl.  768;* Haynes  v.  Gas  Co.,  (N.  C.)  19  S. 
E.  844.  Public  policy,  from  sheer  necessity,  must  require 
of  a  person  or  corporation  using  the  current  of  electricity 
in  high  tension  along  highways  a  very  high,  if  not  the 
highest,  degree  of  care,  and  this  high  degree  would  seem 
all  the  more  reasonable  to  justify  this  rule  of  presump- 
tive negligence  in  such  cases.  The  degree  of  care  in  the 
nature  of  the  case  being  high,  and  there  being  little  danger 
if  such  care  be  exercised,  if  accident  happen,  there  is 
afforded  a  probability  of  the  absence  of  that  care.  This 
high  degree  of  care  is  exacted  of  operators  of  electricity 
by  the  cases  just  cited,  and  by  Electric  Co.  v.  Simpson,  21 
Col.  371  (41  Pac.  499);  Giraudiw  Improvement  Co.,  107 
Cal.  120  (40  Pac.  108);   Ennis  v.  Gray,  87  Hun.  355  (34  N. 
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Y.  Supp.  379).  Crossw.  Electricity,  §  249,  says  that  the 
mere  fact  that  an  electric  wire  sags  or  falls,  if  unexplained, 
is  sufficient  proof  prima  facie  of  negligence.  But  juries 
must  understand  that  this  presumption  is  by  no  means 
final  or  conclusive.  Uniformly  careful, prudent  management 
commensurate  with  the  dangerous  character  of  the  works 
and  adequate  to  the  safety  of  the  public,  in  the  absence 
of  specific  neglect  connected  with  the  accident,  will  repel 
such  presumption.  We  must  not  forget  that  misfortunes 
do  occur  from  inevitable  accident.  A  wire  may  have  some 
defect  which  the  most  astute  care  will  not  discern.  A 
wire  originally  good  may  come  to  be  defective,  and  break, 
when  no  human  skill  could  detect  its  defect.  Time  and 
wear  deteriorate  man  and  all  the  means  and  instruments 
he  uses  to  gain  a  living.  Paralysis  and  failure  may  come 
upon  them  at  any  moment.  Whether  there  is  culpable 
blame  is  a  question  for  a  fair-minded  jury  under  all  the 
circumstances. 

It  follows  from  what  1  have  said  that  the  court  properly 
refused  to  exclude  the  plaintiff's  evidence  as  it  tended  in 
an  appreciable  degree  to  sustain  the  case,  so  as  to  make  it 
proper  to  go  to  a  jury.  So  I  may  say  as  to  the  defense  of 
contributory  negligence.  Carrico  v.  Railway  Co.,  35  W. 
Va.  389,  point  3,  (14  S.  E.  12);  Yeager  v.  City  of  Blue- 
field,  40  W.  Va.  484,  (21  8.  E.  752).  And  the  defense 
waived  the  motion  to  exclude  by  going  on  with  its  evi- 
dence. Robinson  v.  Welty,  40  W.  Va.  385,  (22  S.  E.  73). 
Core  v.  Railroad  Co.,  38  W.  Va.  456,  (18  8.  E.  596).  And 
it  follows  from  the  views  above  given  that  the  court  did  not 
err  in  refusing  to  give  defendant's  instruction  No.  2,  that 
the  mere  faefr  that  Snyder  was  injured  raised  no  presump- 
tion of  negligence  against  the  defendant.  In  an  instruc- 
tion given  in  lieu  of  it  the  jury  was  told  that  the  mere  fact 
of  injury  raised  no  presumption  of  negligence,  unless  the 
proof  establishing  the  injury  showed  circumstances  from 
which  some  negligence  or  want  of  care  may  be  attributed 
to  the  defendant.  This  was  error  against  plaintiff,  because 
it  negatived  the  rule  that  the  fall  of  the  wire  and  injury 
afforded  a  prima  facie  case  of  negligence  and  the  instruc- 
tion was    beneficial  to  the  defendant. 

Defendant  asked  instruction  9,  saying  that,  if  the  wire 
where  the  accident  occurred  was  defective,  and  the  injury 
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resulted  from  that  defect,  that  raised  no  presumption  of 
negligence,  and  the  plaintiff  could  not  recover  unless  he 
proved  by  a  preponderance  of  evidence,  in  addition  to 
these  facts,  that  the  defect  occurred  through  the  negligent 
act  or  default  of  the  defendant.  This  instruction  is  bad. 
Granting  a  defect  in  the  wire  killing  the  deceased,  a  prima 
facie  case  for  recovery  is  made.  Defendant  asked  and 
was  refused  instruction  No.  10:  "Where  an  event  takes 
place,  the  real  cause  of  which  cannot  be  traced,  or  is  at 
least  not  apparent,  it  ordinarily  belongs  to  that  class  of 
occurrences  designated  as  purely  accidental,  and,  there 
being  no  presumption  of  negligence  in  such  cases,  the  party 
who  asserts  negligence  cannot  recover  without  showing 
enough  to  exclude  the  case  from  that  class  of  accidental 
occurrences."  In  Railway  Co.  v.  Locke,  112  Ind.  412,  (14 
N.  E.  391),  cited  to  support  the  instruction,  it  is  admitted, 
1  think,  that  in  cases  where  a  presumption  of  negligence 
arises,  the  principle  of  this  instruction  does  not  apply. 
The  instruction  is  bad  as  applied  to  this  case,  in  view  of 
the  rule  above  stated  of  a  presumption  of  negligence  from 
this  occurrence.  Defendant  was  refused  instruction  No. 
11:  "Where  the  circumstances  of  an  accident  indicate 
that  it  may  have  been  unavoidable  .  notwithstanding 
reasonable  and  proper  care,  the  plaintiff  charging  negli- 
gence cannot  recover  without  showing  that  the  defendant 
has  violated  a  duty  incumbent  upon  it  from  which  the  in- 
jury followed  in  natural  sequence."  I  think  this  instruc- 
tion-proper, in  view  of  the  defendant's  evidence  as  to  good 
management,  and  evidence  by  witnesses  on  both  sides  that 
electric  wires  sometimes  break  from  causes  impossible  to 
discover.  Of  course,  though  the  prim  a  facie  presumption 
of  negligence  from  the  broken  wire  exists,  yet  it  is  subject 
to  be  met  by  any  and  all  circumstances,  features,  and  evi- 
dence in  the  case  tending  to  give  the  misfortune  a  cause 
not  springing  from  the  company's  fault,  but  purely  from 
an  accident,  which  no  reasonable  human  care  could  pre- 
vent, a  hidden  defect  in  the  wire,  electrolysis  rendering  it 
suddenly  weak,  or  whatever  cause.  This  instruction  pre- 
sented the  question  to  the  jury  on  the  whole  breadth  and 
aspect  of  the  case,  whether  the  misfortune  came  from  un- 
avoidable accident ;  and  it  seems  to  me  that,  when  the 
circumstances   do    indicate   unavoidable   accident   as   the 
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cause,  it  ought  to  be  shown  or  appear  that  it  was  not. 
Why  was  not  the  defendant  entitled  to  this  instruction? 
I  think  instruction  No.  12  asked  by  the  defendant  was  im- 
properly refused.  Hallway  Co.  v.  Locke,  112  Ind.  404, 
(14  N.  E.  391).  u(12)  The  defendant  in  erecting  and 
maintaining  its  wires,  was  only  bound  to  anticipate  such 
combinations  of  circumstances  and  accidents  and  injuries 
therefrom  as  it  may  reasonably  forecast  as  likely  to  happen, 
taking  into  account  its  own  past  experience  and  the  experi- 
ence and  practice  of  others  in  similar  situations,  together 
with  what  is  inherently  probable  in  the  condition  of  the  wires 
as  they  relate  to  the  conduct  of  its  business."  As  the  case 
is  to  be  retried,  I  shall  not  discuss  the  merits  on  the  evi- 
dence as  to  the  liability  or  non-liability  of  the  defendant, 
either  with  or  without  reference  to  contributory  negli- 
gence, as  the  evidence  may  not  be  the  same  on  a  second 
trial,  and,  if  not,  this  Court  ought  not  to  express  an 
opinion  on  part  of  the  evidence.  We  will  therefore  re- 
verse the  judgment,  grant  a  new  trial,  and  remand. 

Reversed. 


CHARLESTON. 


State  v.  Musgrave. 
(Brannon,  Judge,  dissenting.) 
Submitted  March  11,  1897— Decided  November  10,  1897. 

1.  Criminal  Law — Instructions — Circumstantial  Evidence. 

In  a  case  where  the  evidence  is  entirely  circumstantial,  it 
is  error  in  the  court  to  instruct  the  jury  that  circumstantial 
evidence  is  often  more  reliable  than  the  direct  testimony  of 
eye-witnesses,  and  that  a  verdict  of  guilty  in  such  cases  may 
rest  on  a  surer  basis  than  when  rendered  upon  the  testimony 
of  eye-witnesses  where  memory  must  be  relied  upon,  and 
where  passions  and  prejudices  may  have  influenced  them, 
for  the  reason  that  it  institutes  a  comparison  between  the  two 
kinds  of  evidence  mentioned,  and  instructs  the  jury  as  to  the 
comparative  weight  of  circumstantial  evidence,     (p.  677.) 

2.  Criminal  Law— Instruction*— Credibility  of  Witnesses. 

It  is  error  in  the  court  to  instruct  the  jury  that,  if  they 
were  of  the  opinion  that  any  witness  had  willfully  and  cor- 
ruptly testified  to  what  was  false,  they  were  at  liberty  to  re- 
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ject  all  of  his  testimony  that  was  not  corroborated  by  other 
testimony,  for  the  reason  that  said  instruction  was  calcu- 
lated to  mislead  the  jury,  and  was  equivalent  to  telling  them 
that,  where  a  witness  had  sworn  falsely  in  one  thing,  the  re- 
mainder of  his  testimony  should  have  no  weight  with  them 
unless  corroborated,  when  they  had  a  right  to  believe  any 
portion  of  the  testimony,  whether  corroborated  or  not,  and 
the  instruction  invades  the  province  of  the  jury.  Thomp- 
son's Cane,  21  W.  Va.  741.     (p.  677.) 

3.  Evidence — Opinion  Evidence. 

The  opinions  of  witnesses  should  never  be  received  in  evi- 
dence if  all  the  facts  can  be  ascertained  and  made  intelli- 
gible to  the  jury,  or  if  they  are  such  as  men  in  general  are 
capable  of  comprehending  and  understanding,     (p.  683.) 

4.  Evidence— Opinion  Evidence — Province  of  Jury. 

The  general  rule  is  that  witnesses  must  testify  to  facts,  and 
not  to  opinions.  They  must  only  state  facts,  not  draw  con- 
clusions or  inferences.  To  do  so  is  to  invade  the  province  of 
the  jury.     (p.  689.) 

5.  Expert  Testimony. 

The  object  of  all  questions  to  experts  should  be  to  obtain 
their  opinion  as  to  matters  of  skill  or  science  which  are  in 
controversy,  and  at  the  same  time  to  exclude  their  opinions 
as  to  the  effect  of  the  evidence  in  establishing  controverted 
facts,     (p.  684.) 

6.  Expert  Testimony— Hypothetical  Questions. 

Although  an  expert  may  have  heard  all  the  testimony  in 
the  case,  he  can  not  be  asked  to  give  his  opinion,  based  merely 
upon  his  having  heard  such  testimony  in  the  case,  whenever 
there  is  a  conflict  therein,  unless  the  same  is  hypothetieally 
propounded  to  him.     (p.  684.) 

7.  Expert  Testimony— Hypothetical  Questions. 

An  expert  can  not  be  asked  to  give  his  opinion  on  doubtful 
facts  in  the  case  on  trial,  which  remain  to  be  found  by  the 
jury,  but  a  similar  case  may  be  hypothetieally  put  to  him, 
based  upon  the  evidence  in  such  case.     (p.  688.) 

8.  Expert  Testimony— A dmissibHity  of  Expert  Testimony. 

Where  the  inquiry  relates  to  a  subject  which  does  not  re- 
quire peculiar  habits  of  study  in  order  to  enable  a  man  to 
understand  it,  the  opinion  of  skilled  or  scientific  witnesses  is 
not  admissible,     (p.  687.) 

9.  Evidence— literal  Evidence— Reversal. 

Where  illegal  evidence  is  admitted  against  the  objection  of 
a  party  it  will  be  presumed  that  it  prejudiced  such  party, 
and,  if  it  may  have  prejudiced  him,  though  it  be  doubtful 
whether  it  did  or  not,  it  will  be  cause  for  the  reversal  of  the 
judgment;  but,  if  it  clearly  appear  that  it  could  not  have 
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changed  the  result  if  it  had  been  excluded,  it  will  not  be 
cause  of  reversing  the  judgment,     (p.  690.) 

Error  to  Circuit  Court,  Monongalia  County. 
Indictment,  against  David  Musgrave  for  murder.     From 
a  judgment  of  conviction,  defendant  brings  error. 

Reversed. 

Okey  Johnson  and  George  C.  Sturgiss,  for  plaintiff  in 
error. 

Henry  H.  Pendleton  and  T.  S.  Riley,  Attorney  Gen- 
eral, for  the  State. 

English,  President: 

David  Musgrave  was,  on  the  15th  day  of  February,  1895, 
indicted  for  the  murder  of  his  wife,  Emeline  Musgrave,  by 
a  grand  jury  of  Monongalia  County,  and  on  the  20th  day  of 
June,  1895,  was  found  guilty  of  the  charge  contained  in 
said  indictment,  and  the  jury  further  found  that  he  be  pun- 
ished by  confinment  in  the  penitentiary.  On  the  27th  day 
of  June,  1895,  the  prisoner  moved  the  court  to  set  aside  the 
verdict  of  the  jury,  and  grant  him  a  new  trial,  upon  the 
following  grounds:  (1)  Because  the  verdict  was  contrary 
to  the  law  and  the  evidence  in  the  case;  (2)  because  the 
court  admitted  on  the  trial  improper  evidence  on  behalf  of 
the  State ;  (8)  because  the  court  refused  to  admit  proper 
evidence  offered  by  the  defendant:  (4)  because  the  court 
misdirected  the  jury  in  its  instructions  to  them  on  behalf 
of  the  State,  and  in  refusing  to  give  an  instruction  asked 
for  by  the  defendant;  (5)  because  of  misconduct  of  the 
jury, — which  motion  was,  on  consideration  by  the  court, 
overruled,  and  the  prisoner  excepted,  and  thereupon  the 
court  rendered  judgment  upon  said  verdict,  and  sentenced 
the  prisoner  to  confinement  in  the  penitentiary  for  the 
term  of  his  natural  life,  and  from  this  judgment  the  pris- 
oner applied  for  and  obtained  a  writ  of  error  and  superse- 
deas. Upon  this  writ  of  error  the  case  was  heard  at  the 
January  term,  1896,  and  the  judgment  of  the  court  below* 
was  affirmed.  Subsequently  a  petition  for  a  rehearing  of 
the  writ  of  error  was  presented  and  upon  consideration  was 
allowed,  and  at  the  March  special  term  of  this  Court,  1897, 
the  case  was  reargued,  and  is  now  before  us  for  considera 
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tion  upon  the  reargument.  During  the  trial  various  ex- 
ceptions were  taken,  to  the  rulings  of  the  court  upon  in- 
structions which  were  allowed  and  refused,  and  upon  the 
admission  of  testimony  to  the  jury,  which  counsel  for  the 
prisoner  regarded  as  improper,  and  the  entire  testimony  is 
set  forth  in  a  bill  of  exceptions  as  part  of  the  record. 

The  first  error  assigned  and  relied  on  by  the  plaintiff  in 
error  is  that  the  court  erred  in  overruling  his  motion  to 
quash  the  indictment.  This  assignment,  however,  does  not 
appear  to  be  insisted  upon  by  counsel  for  the  prisoner  in 
their  briefs,  and,  as  the  indictment  appears  to  conform  to 
the  statute,  we  suppose  the  motion  was  made  out  of  abun- 
dant caution. 

The  next  assignment  of  error  relates  to  the  form  of  the 
oath  administered  by  the  jury.  The  jury  was  sworn  to 
"well  aud  truly  try  and  true  deliverence  make  between 
the  State  of  West  Virginia  and  David  Musgrave,  the 
prisoner  at  the  bar,  whom  you  shall  have  in  charge,  and  a 
true  verdict  render,  according  to  the  evidence,  so  help  you 
God."  It  is  claimed  that  they  should  have  been  sworn  "a 
true  verdict  to  render  according  to  the  law  and  the  evi- 
dence." The  oath  administered  was  exactly  in  accordance 
with  the  form  prescribed.  (Matth  Cr.  Law,  p.  253,  note); 
also  with  the  form  prescribed  in  Robinson's  Old  Forms, 
and  the  form  used  in  this  case  is  the  one  which  has  been 
used  in  felony  cases,  both  in  Virginia  and  in  this  State, 
for  very  many  years,  and  came  to  us  from  the  English 
practice,  and  we  should  depart  with  reluctance  from  those 
time-honored  forms.  It  is  true  that  in  Arkansas  the  jury, 
being  the  judges  as  well  of  the  law  as  the  facts  (as  they 
have  been  held  to  be  in  this  State),  must  be  sworn  to  try 
the  case  according  to  both.  The  form  of  the  oath,  by 
analogy  to  the  form  used  in  England,  being:  uYou  shall 
well  and  truly  try,  and  a  true  deliverance  make,  between 
the  state  of  Arkansas  and  the  prisoner  at  the  bar  whom 
you  shall  have  in  charge,  and  a  true  verdict  give  according 
to  the  law  and  the  evidence,  so  help  you  God."  Patterson 
v.  State,  2  Eng.  (Ark.)  59.  But  if  we  felt  at  liberty  to 
make  an  innovation  on  the  time-honored  practice  which 
has  come  down  to  us  from  England  and  the  mother  state, 
can  we  say  that  the  prisoner  was  prejudiced  by  the  fact 
that  the  jury  that  tried  him  was  not  sworn  a   true  verdict 
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to  give  according  to  the  law  and  the  evidence?  The  record 
clearly  shows  that  this  verdict  was  not  given  upon  the  evi- 
dence alone,  but  by  applying  the  law  to  the  evidence. 
They  were  instructed  as  to  the  law  by  the  court,  and  in 
the  light  of  these  instructions  they  found  the  prisoner 
guilty  of  murder  in  the  first  degree  as  charged  in  the  in- 
dictment, and  they  further  found  that  he  be  punished  by 
confinement  in  the  penitentiary.  This  they  could  not  have 
done  without  applying  the  law  as  they  understood  it  and 
received  it  from  the  court  to  the  facts  adduced  in  evidence 
before  them.  I  do  not,  therefore,  consider  it  necessary  to 
change  the  form  of  the  oath  to  be  administered  in  a  felony 
case  so  that  they  should  be  sworn  to  render  a  true  verdict 
according  to  law  and  the  evidence. 

It  is  further  claimed  by  the  plaintiff'  in  error  that  the 
court  erred  in  giving  each  and  everyone  of  the  instructions 
given  for  the  State,  and  it  is  insisted  by  counsel  for  the 
prisoner  that  the  circuit  court  erred  in  giving  instruction 
No.  3  asked  for  by  the  State,  and  objected  to  by  the  pris- 
oner, which  reads  as  follows :  "The  court  instructs  the 
jury  that  circumstantial  evidence  is  legal  evidence,  and  in 
most  criminal  cases  it  becomes  necessary  to  resort  to  cir- 
cumstantial evidence.  Criminal  acts  are  usually  per- 
formed in  secrecy.  Evidence  should  not  be  discredited 
because  it  is  circumstantial.  It  is  often  more  reliable  than 
the  direct  testimony  of  eyewitnesses,  when  it  points  irre- 
sistibly and  conclusively  to  the  commisssionby  the  accused 
of  the  crime.  A  verdict  of  guilty  in  such  cases  may  rest 
upon  a  surer  basis  than  when  rendered  upon  the  testimony 
of  eyewitnesses  whose  memory  must  be  relied  upon,  and 
whose  passions  and  prejudices  may  have  influenced  them." 
It  is  earnestly  contended  by  counsel  for  the  prisoner  that 
this  instruction  was  erroneous  for  the  reason  that  it  dealt 
with  the  weight  of  the  evidence.  Now,  a  review  of  the 
testimony  in  the  cause  shows  that  the  State  rested  its  case, 
and  asked  that  the  prisoner  be  convicted  entirely  upon 
circumstantial  evidence.  If  David  Musgrave  committed 
the  deed  of  which  he  is  accused  in  the  indictment,  no  eye 
saw  the  act  committed,  and  there  is  no  direct  evidence  in 
the  entire  record  fixing  the  crime  upon  him.  Knowing  that 
the  State  must  rely  solely  upon  circumstantial  evidence  in 
order  to  secure  a  conviction,   the  attorney  for  the  State 
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asked  the  court  to  give  the  above  instructions  to  the  jury; 
and,  while  the  instruction  purports  to  draw  a  comparison 
between  the  weight  of  circumstantial  and  direct  evidence,  it 
can  only  relate  to  and  be  construed  as  applying  to  the  evi- 
dence in  the  cause.  The  instruction  was  surely  not  asked 
in  order  that  the  court  might  have  an  opportunity  to  an- 
nounce an  abstract  proposition ;  and  when  the  court  pro- 
ceeds to  state  the  effect  of  circumstantial  evidence,  and 
tells  the  jury  that  "evidence  should  not  be  discredited  be- 
cause it  is  circumstantial,"  there  being  evidence  of  no 
other  character  before  the  jury,  we  can  but  regard  it  as  an 
instruction  on  the  weight  of  the  evidence.  And,  again, 
when  the  court  tells  the  jury  that :  "Such  evidence  is 
often  more  reliable  than  the  direct  testimony  of  eyewit- 
nesses, wrhen  it  points  irresistibly  and  conclusively  to  the 
commission  by  the  accused  of  the  crime;  a  verdict  of 
guilty  in  such  cases  may  rest  upon  a  surer  basis  than  when 
rendered  upon  the  testimony  of  eyewitnesses,  whose  mem- 
ory must  be  relied  upon,  and  whose  passions  and  preju- 
dices may  have  influenced  them," — can  we  say  otherwise 
than  that  the  court,  in  so  instructing  the  jury,  was  in- 
structing them  upon  the  weight  and  effect  of  the  only 
character  of  evidence  that  was  before  them?  The  court 
surely,  when  it  says  that  such  testimony  is  more  reliable, 
and  that  a  verdict  of  guilty  may  rest  upon  a  surer  basis 
than  when  rendered  upon  the  testimony  of  eyewitnesses, 
was  speaking  of  the  weight  of  the  evidence. 

It  is  further  contended  by  counsel  for  the  prisoner  that 
the  court  erred  in  giving  the  sixth  instruction  on  behalf  of 
the  State,  which  reads  as  follows:  "The  court  instructs 
the  jury  that  you  are  the  judges  of  the  weight  and  credi- 
bility of  the  witnesses  who  have  testified  in  the  case,  and 
that  you  have  a  right  to  give  such  wreight  and  credit  to  the 
testimony  of  a  witness  as  in  your  judgment,  from  all  the 
circumstances,  it  is  entitled  to.  And  if  you  are  of  the 
opinion  that  any  witness  has  wilfully  and  corruptly  testi- 
fied to  what  is  false,  you  are  at  liberty  to  reject  all  of  his 
testimony  that  is  not  corroborated  by  other  evidence." 
This  question  was  considered  and  passed  upon  by  this  Court 
in  the  case  of  State  v.  Thompson,  21  W.  Va.  741.  The 
third  instruction  in  that  case  given  at  the  instance  of  the 
State  to  the  jury  reads  as  follows:     "The  court  instructs 
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the  jury  that,  if  they  are  satisfied  from  the  evidence  of 
William  Patterson,  Esther  Patterson,  Harvey  Patterson, 
Alfred  Allen,  Moses  Hunt  and  Rebecca  Hunt,  witnesses 
for  the  State,  or  either  or  any  of  them,  have  or  has  willfully 
and  knowingly  sworn  falsely  as  to  any  fact  or  matter  ma- 
terial to  the  issue  involved  in  this  case,that  the  jury  are  to 
disregard  each  and  every  other  material  fact  sworn  to  on 
this  trial  by  each  and  every  of  said  witnesses  whom  they 
are  so  satisfied  have  sworn  falsely  as  aforesaid,  except  so 
far  as  they  may  be  further  satisfied  from  the  evidence 
that  the  other  material  fact  or  facts  so  sworn  to  by  each 
witness  or  witnesses  has  or  have  been  corroborated  br- 
other creditable  evidence  in  the  case.''  The  Court,  speak- 
ing through  Greek,  Jcdge,  in  that  case,  on  page  756,  says  : 
"In  determining  whether  this  instruction  should  have  been 
granted,  it  is  necessary  for  us  to  have  a  clear  conception 
of  the  respective  duties  and  obligations  of  the  court  and 
jury  in  the  trial  of  such  a  case.  In  England,  as  well  as 
some  of  the  states  of  this  Union,  much  more  latitude  is 
given  to  the  judge  in  such  a  case  than  is  given  them  in 
Virginia  or  in  this  State.  In  some  of  the  states  the  rule 
seems  to  be  that  a  judge  has  the  right  to  express  his 
opinion  to  the  jury  on  the  weight  of  evidence,  and  to 
comment  thereon  as  much  as  he  deems  necessary  for  the 
course  of  justice;  and  an  erroneous  opinion  on  matters  of 
fact  is  no  ground  for  a  new  trial,  unless  he  goes  to  the  ex- 
treme of  inducing  the  jury  to  believe  that  he  has  with- 
drawn this  matter  from  their  consideration," — citing  Com. 
v.  Child,  10  Pick.  252:  People  v.  Rathbunu  21  Wend.  509; 
Johnston  v.  Com.,  85  Pa.  St.  54.  He  further  says  in  the 
opinion:  UA  far  different  rule  has  always  prevailed  in 
Virginia  and  West  Virginia.  Our  authorities  are  reviewed 
in  the  case  of  State  v.  Ilurnt,  11  W.  Va.  75.  It  is  there 
said:  'In  Virginia  the  courts  have  always  guarded  with 
jealous  care  the  province  of  the  jury.'  Thus,  as  far  back 
as /to**  v.  Gill,  1  Wash.  (Va.)  88,  President  Pendleton 
said :  'If  the  question  depends  upon  the  weight  of  tes- 
timony, the  jury,  and  not  the  court,  are  exclusively  and 
uncontrollably  the  judge.'  He  also  quotes  from  Mr- 
Dowel  Vh  />'/  v.  Crawford,  11  (irat.  405,  as  a  result  of  the 
conclusion  of  a  review  of  the  cases  by  Judge  Moncure: 
'They  evince  a  jealous  care  to  watch  over  and  protect  the 
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legitimate  powers  of  the  jury.  They  show  that  the  court 
must  be  very  careful  not  to  overstep  the  line  which 
separates  law  from  fact.  They  establish  the  doctrine  that, 
when  the  evidence  is  parol,  any  opinion  as  to  the*  weight, 
effect,  or  sufficieney  of  the  evidence  submitted  to  the  jury,1 
any  assumption  of  a  fact  as  found,  or  even  an  intimation 
that  written  evidence  states  matters  which  it  does  not 
state,  will  be  an  invasion  of  the  province  of  the  jury.' 
And  he  adds:  'If  the  province  of  a  jury  should  be  thus 
guarded  with  jealous  care  in  a  civil  case,  much  more,  and 
for  stronger  reasons,  should  it  be  watched,  guarded,  and 
protected  in  a  criminal  case.'"  In  that  case  the  court 
made  this  remark  to  the  jury  when  it  was  reported  to  him 
that  one  of  them  said  they  could  not  agree :  "I  see  no 
reason  why  the  jury  cannot  agree  upon  a  verdict  in  this 
cause,"  and  directed  the  jury  to  return.  They  found  the 
prisoner  guilty,  and  the  appellate  court  deemed  this  a 
sufficient  reason  to  set  aside  the  judgment  and  verdict, 
and  grant  a  new  trial.  The  case  of  State  v.  Batsall,  11 
W.  Va.  704,  was  also  cited.  In  that  case  it  was  held  that 
"a  conviction  may  be  had  on  the  uncorroborated  tes- 
timony of  an  accomplice,  and  in  such  case,  if  the 
judge  who  presided  at  the  trial  is  satisfied  with  the  verdict, 
and  refuses  to  set  it  aside,  the  appellate  court  will  not  re- 
verse the  judgment  and  set  aside  the  verdict  on  the  ground 
that  it  rested  solely  on  the  uncorroborated  testimony  of  an 
accomplice."  This  conclusion  is  based  on  the  fact  that  the 
jury  are  the  sole  judges  of  the  credibility  of  all  admissible 
testimony,  and  in  this  State  the  Court  would  err  in  ad- 
vising the  jury  not  to  convict  on  the  uncorroborated  evi- 
dence of  an  accomplice,  though  this  is  the  common  practice 
in  England  and  in  some  of  the  states.  But  it  is  utterly 
opposed  to  the  practice  in  this  State  or  in  Virginia. 

On  pages  740,  741,  11  W.  Va.,  this  Court  says :  "Our 
courts  are  somewhat  peculiar  in  this  respect:  but  the  law 
has  been  so  held  in  Virginia  from  the  earliest  history  of 
her  jurisprudence,  and  we  think  it  constitutes  one  of  the 
brightest  ornaments  thereof."  Again,  in  the  case  of  State 
v.  Greer,  22  W.  Va.  8UJ,  the  court  refused  to  instruct  the 
jury,  at  the  instance  of  thejprisoner,  as  follows:  "The 
jury  are  instructed  that  the  alleged  declarations  made  by 
the  prisoner  after  he  struck  the  blow  on  the  deceased  are 
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to  be  taken  in  connection  with  the  state  of  excitement  and 
confusion  of  mind  of  the  prisoner.  If  the  jury  believe  he 
was  excited,  and  in  a  raving  state,  as  given  in  evidence, 
and  if  such  declarations  were  made  under  such  circum- 
stances, they  are  to  be  admissions  only  that  he  struck  the 
blow,  and  not  a  confession  of  any  particular  grade  of  crime; 
and  the  jury  are  further  instructed  that  such  declarations 
are  to  be  considered  by  them  with  great  caution,  in  view 
of  the  infirmity  of  memory  and  influences  which  often 
affect  witnesses,  and,  if  they  believe  that  any  of  the 
witnesses  for  the  State  were  actuated  by  partisan  sym- 
pathy, prejudice  against  the  prisoner,  or  bias  in  favor 
of  the  prosecution,  who  testified  to  such  declarations, 
such  declarations  ought  to  have  but  little  weight.' 
Commenting  on  the  action  of  the  court  below  in  refus- 
ing said  instruction,  this  Court  said:  u Without  attempt- 
ing to  say  how  much  of  said  instruction  propounds  the 
law  correctly,  it  was  sufficient,  to  warrant  the  refusal 
of  the  court  to  give  it,  that  it  asks  the  court  to  in- 
struct the  jury  on  the  weight  of  the  testimony.  No  in- 
struction is  proper  that  informs  the  jury  as  to  what  weight 
the  evidence  should  have  upon  their  minds.  If  the  evi- 
dence is  competent,  it  is  for  the  jury  alone  to  weigh  it," — 
citing  State  v.  Thompson,  supra.  The  question  presented 
for  the  consideration  of  the  Court  in  BetsalTs  Case,  11  W. 
Va.  703,  was  whether  a  conviction  may  be  had  upon  the 
uncorroborated  testimony  of  an  accomplice,  and  the  court 
held  (point  10  of  the  syllabus)  that:  "While  such  testi- 
mony is  suspicious,  and  emanates  from  a  bad  source,  yet 
the  jury  may  believe  it,  although  it  is  wholly  uncorrob- 
orated; and  in  this  State  it  is  not  proper  for  the  court  to 
give  any  instructions  to  the  jury  as  to  the  weight  of  such 
or  any  other  evidence."  In  the  case  of  Ware  v.  State  (de- 
cided by  the  supreme  court  of  Georgia,  July  8,  1805),  re- 
ported in  28  S.  E.  410,  it  was  held  (point  2  of  syllabus) 
that :  "Upon  the  trial  of  a  criminal  case,  where  the  princi- 
pal incriminating  evidence  against  the  accused  is  purely 
circumstantial,  consisting  almost  entirely  of  a  similarity 
between  certain  tracks  alleged  to  have  been  discovered 
near  the  scene  of  the  crime  and  other  tracks  at  other  places, 
shown  to  have  been  made  by  the  accused,  all  of  which  in- 
dicated a  like  peculiarity  in  the  shape  of  the  boot  or  shoe 
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with  which  they  must  have  been  made,  a  charge  to  the 
jury  that,  in  a  case  where  there  is  nothing  more  than  mere 
tracks,  they  should  not  be  authorized  to  find  the  defendant 
guilty,  unless  there  is  some  peculiarity  about  the  tracks,  is 
erroneous,  under  section  [3248  of  the  Code,  as  expressing 
and  intimating  an  opinion  upon  the  weight  of  the  evi- 
dence." The  court,  in  its  opinion,  says  :  "There  was  a  pe- 
culiarity about  the  track  made  by  the  defendant.  There 
was  a  similar  peculiarity  about  the  track  made  at  the 
scene  of  the  homicide.  The  court  charged  the  jury  that  a 
mere  similarity  of  tracks  alone  would  not  be  sufficient  to 
sustain  a  conviction  of  the  defendant,  unless  there  was  a 
peculiarity  about  the  track.  The  effect  of  this  charge  was 
a  direct  intimation  to  the  jury — but  presumably  unin- 
tended— that,  if  there  was  a  peculiarity  about  the  track, 
then  mere  tracks  would  be  sufficient  to  justify  a  conviction. 
The  vice  of  this  instruction  consists  in  telling  the  jury  at 
all  what  evidence  'would  be  sufficient  to  convict.  Upon 
this  point  jurors  are  not  required  to  consult  the  court,  nor 
is  the  court  authorized  to  give  them  the  benefit  of  its  ad- 
vice. They  are  the  exclusive  judges  of  the  evidence. 
They  are  the  ministers  chosen  of  the  law  to  deal  with  these 
questions  of  fact.  The  evidence  is  sufficient  whenever 
there  is  enough  of  it  to  generate  in  the  minds  of  the  jury  a 
belief  beyond  a  reasonable  doubt  of  the  guilt  of  the  ac- 
cused." 

The  authorities  and  decisions  above  cited  and  quoted,  as 
I  understand  them,  enunciate  correctly  the  law  of  this 
State  bearing  upon  the  questions  raised  by  the  objection  of 
the  prisoner  to  the  third  and  sixth  instructions  asked  for 
and  given  to  the  jury  at  the  instance  of  the  State,  and,  as 
I  think,  they  clearly  direct  the  jury  what  weight  should  be 
given  to  circumstantial  evidence,  which  constituted  almost 
the  entire  evidence  that  was  before  them.  In  my  opinion, 
the  court  invaded  the  province  of  the  jury  in  a  manner 
not  sanctioned  by  law,  and  in  so  doing  committed  an  error 
prejudicial  to  the  prisoner.  Upon  the  question  as  to 
whether  the  prisoner  was  injured  by  these  instructions, 
this  Court  has  held  in  the  case  of  Xicholas  v.  Kerahener, 
20  W.  Va.  253  (point  10  of  syllabus),  that,  " where  an  er- 
roneous instruction  has  been  given  to  the  jury,  the  pre- 
sumption is  that  the  exceptor  was  prejudiced  thereby,  and 
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tlie  judgment  will  he  reversed  for  this  cause,  unless  it 
clearly  appears  from  the  record  of  the  cause  that  the  ex- 
ceptor could  not  have  been  prejudiced  by  the  giving  of 
such  erroneous  instruction";  and  the  same  is  held  in  the 
case  of  State  v.  Douglass,  28  W.  Va.  298  (point  6  of  sylla- 
bus). Can  we  say  that  the  prisoner  was  not  prejudiced  by 
the  action  of  the  court  in  telling  them  that  ''circumstan- 
tial evidence  is  often  more  reliable  than  the  direct  testi- 
mony of  eye-witnesses,"  and  that  ua  verdict  of  guilty  in 
such  cases  may  rest  on  a  surer  basis  than  when  rendered 
upon  the  testimony  of  eyewitnesses,  where  memory  must 
be  relied  upon,  and  where  passions  and  prejudices  may 
have  influenced  them,"  and  in  further  telling  them  that, 
"if  they  were  of  opinion  that  any  witness  had  willfully 
and  corruptly  testified  to  what  was  false,  they  were  at  lib- 
erty to  reject  all  his  testimony  that  was  not  corroborated 
by  other  testimony."  The  jury  surely  had  the  right  to  be- 
lieve portions  of  the  testimony  of  a  witness,  although 
they  may  have  believed  he  swore  falsely  as  to  other  mat- 
ters, and  that,  too,  without  waiting  for  corroboration:  and 
it  had  a  tendency  to  prejudice  the  prisoner  when  the  court 
told  the  jury  that  they  were  at  liberty  to  reject  the  testi- 
mony of  such  witness  without  also  telling  them  that  they 
were  at  liberty  to  credit  his  testimony. 

It  is  further  claimed  by  counsel  for  the  prisoner  that 
the  court  erred  in  admitting  improper  evidence  against 
the  accused,  and  rejecting  proper  evidence  offered  by  him  ; 
also  in  improperly  admitting  expert  testimony  in  favor  of 
the  State,  and  in  improperly  rejecting  expert  and  other 
evidence  offered  in  behalf  of  the  defendant,  as  set  forth 
in  bill  of  exceptions  No.  4.  During  the  progress  of  this 
trial  several  medical  witnesses  were  examined,  and  it  is 
claimed  by  the  plaintiff'  in  error  that  they  went  beyond 
the  limit  prescribed  for  witnesses  of  this  character,  in  this; 
that  they  gave  their  opinions  and  conclusions  in  regard  to 
facts  which  were  brought  to  their  attention,  conclusions 
which  it  required  no  skill  or  science  to  reach,  but  conclu- 
sions which  the  layman  or  juryman  were  just  as  capable 
of  correctly  arriving  at  from  the  facts  as  the  medical  ex- 
pert. The  object  in  the  examination  of  experts,  and  the 
manner  in  which  their  testimony  is  limited  and  circum- 
scribed by  law,  is  clearly  and  concisely  stated  in  the  case 
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of  Hunt  v.  Gaslight  Co.,  8  Allen,  169,  where  it  is  held  that 
"the  object  of  all  questions  to  experts  should  be  to  obtain 
their  opinion  as  to  matters  of  skill  or  science  which  are  in 
controversy,  and  at  the  same  time  to  exclude  their  opinions 
as  to  the  effect  of  the  evidence  in  establishing  controverted 
facts."  The  theory  of  the  State  in  the  case  under  consid- 
eration was  that  the  deceased  came  to  her  death  as  the  re- 
sult of  choking,  inflicted  upon  her  by  the  prisoner,  and 
that,  after  death  had  resulted,  she  was  thrown  in  the 
creek,  to  create  the  impression  that  she  had  drowned  her- 
self; while,  on  the  other  hand,  the  contention  of  the  pris- 
oner was  that  for  some  time  she  had  shown  indications  of 
melancholy  and  insanity,  and  that  in  a  fit  of  despondency 
she  had  thrown  herself  in  the  water,  and  the  abrasions  on 
her  face  and  neck  were  either  caused  by  the  branches  of 
trees  which  hung  down  near  the  creek,  or  by  her  own 
hands,  in  attempting  to  make  a  speedy  end  to  herself;  and 
testimony  was  adduced  for  the  State  and  for  the  prisoner 
in  support  of  these  opposing  theories.  To  support  the  con- 
tention of  the  State,  medical  experts  were  introduced,  and 
their  opinions  were  called  for,  with  a  view  of  influencing 
the  verdict  of  the  jury,  and  certain  questions  were  pro- 
pounded to  these  medical  men,  which  were  objected  to  by 
the  prisoner.  The  objection  was  overruled  by  the  court, 
and  the  prisoner  excepted,  and  the  action  of  the  court  is 
assigned  as  error. 

Now,  in  order  to  pass  correctly  upon  the  ruling  of  the 
court  upon  these  questions,  it  becomes  necessary  to  ex- 
amine the  law  governing  the  admission  of  expert  tes- 
timony, and  then  determine  .whether  the  questions  pro- 
pounded to  these  medical  witnesses  were  admissible  under 
the  rules  of  evidence.  Now,  in  the  eighth  volume  of  the 
Encyclopedia  of  Pleading  and  Practice,  under  the  title  of 
Expert  Witnesses  (pa#ge  751),  it  is  said:  "While  the  ad- 
mission of  the  opinion  of  experts  necessarily  gives  rise  to 
very  nice  distinctions  between  facts  and  findings,  it  never- 
theless does  not  annul  the  rule  of  law  axiomatic  with 
reference  to  them,  as  well  as  to  all  witnesses,  that  they 
must  not  be  so  examined  as  to  substitute  their  opinions  for 
the  verdict,  and  thus  completely  usurp  the  peculiar 
province  of  the  jury,"— citing  numerous  authorities,  and, 
among  others,  Livingston  v.  Com.,  14Grat.  504;  JfcJfechen 
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v.  McMechen,  17  W.  Va.  683;  Kerr  v.  Lu?isfor<l,  31  W. 
Va.  659  (8  S.  E.  493) ;  Boieen  v.  6V7//  of  Huntington,  35 
W.  Va.  682  (14  8.  E.  217).  And  on  page  754  it  is'  further 
said:  "Although  an  export  may  have  heard  all  the  testi- 
mony in  the  case,  lie  cannot  be  asked  to  give  his  opinion, 
based  merely  upon  his  having  heard  such  testimony,  when- 
ever there  is  a  conflict  therein,  unless  the  same  is  hypoth- 
etically  propounded  to  him."  And  on  the  next  page  we 
find  it  stated  that  "an  expert  cannot  be  asked  to  give  his 
opinion  upon  doubtful  facts  in  the  case  on  trial  which  re- 
main to  be  found  by  the  jury,  but  a  similar  case  may  be 
hypothetically  put  to  him,  based  upon  the  evidence  in 
such  case."  Starkie,  Ev.  (9th  Ed.)  top  page  154,  says :  "In 
general,  scientific  men  ought  to  be  examined  only  as  to 
their  opinion  on  the  facts  proved,  and  not  as  to  the  merits 
of  the  case."  And  on  page  157  the  same  author  says: 
"But  where  the  inquiry  relates  to  a  subject  which  does 
not  require  peculiar  habits  of  stfidy  in  order  to  enable  a 
man  to  understand  it,  the  opinion  of  skilled  or  scientific 
witnesses  is  not  admissible."  Judge  Green,  in  his  opinion 
in  the  case  of  Welc/i  v.  Insurance  Co.,  23  W.  Va.  306, 
quotes  the  above  from  Starkie,  and  adds,  uHe  is  unques- 
tionably right  in  this  position." 

Let  us  look  now  to  the  character  of  some  of  the  testi- 
mony of  the  medical  witnesses  examined  by  the  State  and 
objected  to  by  the  prisoner;  referring  first  to  the  testimony 
of  Dr.  M.  II.  Brown,  who  assisted  in  the  autopsy.  He  was 
asked,  "What  was  the  nature  of  the  wounds  on  the  neck? 
Describe  them;"  and  replied  :  "It  was  what  we  term  an 
'abrasion.'  The  skin  was  removed,  and  a  little  blood  had 
come  to  the  surface, — what  you  people  would  call  a  'scab/ 
Some  were  larger  than  the  others."  Again,  this  witness 
was  asked,  "What  did  these  marks  on  the  neck  resemble, 
if  anything,  wiien  you  looked  at  them?"  In  his  answer 
he  says,  ,fcPlease  explain  what  you  mean  by  that — 'what 
did  they  resemble'?"  He  then  was  asked,  "What  did 
they  look  like  as  to  how  they  were  made?"  This  question 
was  objected  to,  the  objection  was  overruled,  and  an  ex- 
ception taken.  The  witness  then  answered,  "When  I 
looked  at  these  marks,  the  idea  seemed  to  come  to  me 
that  they  were  made  by  hand.'1'  So  it  is  perceived  that, 
instead   of   describing  the    appearance   and    size   of    the 
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abrasions,  so  that  the  jury  might  know  upon  what  he  based 
his  inference,  he  swears  to  his  conclusions  from  the  ap- 
pearance of  the  marks,  and  it  required  no  skill  or  science 
on  his  part  to  tell  what  impression  the  appearance  of  these 
abrasions  made  upon  his  mind;  and,  if  he  had  answered 
the  question  properly,  and  told  what  the  abrasions  re- 
sembled,— that  is,  what  was  their  general  appearance, — 
the  jury  would  have  been  just  as  capable  to  form  a  con- 
clusion as  he  was,  and  it  presents  just  such  a  case  as  the 
books  tell  us  an  expert  is  prohibited  from  giving  his  con- 
clusion or  opinion  in,  and  in  which  he  cannot  give  his 
opinion  without  invading  the  province  of  the  jury.  Again, 
Dr.  Few,  a  witness  for  the  State,  when  asked  to  describe 
the  wounds  on  the  neck  as  carefully  as  he  could,  answered  : 
"They  were  from  mere  scratches,  or  simple  abrasions,  to 
complete  removal  of  the  cuticle.  They  were  superficial, 
only  on  the  surface, — and  were  bright  red,  from  the  clotted 
condition  of  the  blcod  on  them.  There  was  no  discharge." 
And  when  asked,  "From  your  examination  of  these  ex- 
ternal marks  on  the  neck,  what  did  these  marks  resemble, 
if  anything?"  the  question  was  objected  to,  overruled, 
and  an  exception  taken,  and  the  witness  answered  :  uWell, 
I  have  nothing  in  pathology  or  medicine  to  give  me  a 
standard  by  which  to  compare  the  wounds,  but  they  sug- 
gested themsslves  to  me  on  first  sight  as  being  finger 
marks.  I  can't  explain  it  through  any  logical  reasoning 
at  all,  but  a  mere  suggestion."  Now,  this  question  and 
answer  demonstrate  clearly  that  the  opinion  called  for  in 
the  question  was  not  such  as  an  expert  or  a  witness  ex- 
amined as  an  expert  had  a  legal  right  to  give,  as  the 
witness  answers  frankly  that  he  had  nothing  in  pathology 
or  medicine  to  give  him  a  standard  by  which  to  compare 
the  wounds  (that  is,  neither  science  nor  skill  were  re- 
quired to  answer  the  question),  yet  he  proceeds  to  tell 
what  they  suggested  to  him  on  first  sight,  in  support  of 
the  theory  of  the  State  (something  which  any  man  who 
had  never  opened  a  medical  book  could  have  done  as  well) ; 
and,  as  I  think,  the  objection  was  overruled  in  violation 
of  the  rules  of  evidence  with  regard  to  expert  testimony, 
and  to  the  prejudice  of  the  prisoner.  The  same  remarks 
apply  to  the  testimony  of  Dr.  Fitch,  a  witness  for  the 
State,    who   was  asked    to    state    what   these    marks   re- 
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sembled,  if  anything.  An  objection  was  made,  which  was 
overruled,  and  an  exception  taken,  and  the  witness 
answered,  "The  impression  that  I  formed  was  that  they 
were  made  with  the  hands  and  fingers  or  finger  nails.19 
Again,  Dr.  J.  J.  Hall  was  interrogated  by  counsel  for  the 
State  as  follows :  uHowr  did  the  external  marks  of  vio- 
lence indicate,  if  anything,  as  to  how  they  wTere  made? 
What  did  they  resemble,  if  anything?"  and  over  the  ob- 
jection of  the  prisoner  was  permitted  to  answer:  "There 
is  no  rule  laid  down  by  which  we  can  form  an  opinion  as 
to  what  produces  an  abrasion,  but  I  will  say  they  were 
suggestive  of  finger  marks,  because  they  resembled  marks 
of  that  character  which  I  have  seen,  and  known  to  have 
been  produced  in  that  way."  It  is  perceived  at  once  by 
the  answer  of  this  witness  that  what  he  has  acquired  in 
the  way  of  skill  and  science  in  his  profession  is  not  brought 
into  requisition  to  assist  him  in  making  this  answer.  He 
frankly  says,  "There  is  no  rule  laid  down  by  which  we 
[physicians]  can  form  an  opinion  as  to  what  produces  an 
abrasion,"  but  he  would  say  they  were  simply  suggestive 
of  finger  marks  because  they  resembled  marks  of  that 
character,  which  lie  had  seen,  and  known  to  have  been 
produced  that  way.  This,  then,  was  not  an  answer  which 
an  expert  would  be  allowed  to  make.  It  required  the  use 
of  no  skill  or  medical  science  to  make  it ;  and  yet  the  ob- 
jection to  the  answer  was  overruled. 

The  rule  in  regard  to  the  admission  of  expert  testimony 
is  stated  by  Kog.  Exp.  Test.  p.  8,  §  5,  as  follows :  "The 
rule  is  that  the  opinions  of  experts  or  skilled  witnesses  are 
admissible  in  evidence  in  those  cases  in  which  the  matter 
of  inquiry  is  such  that  inexperienced  persons  are  unlikely 
to  prove  capable  of  forming  a  correct  judgment  upon  it, 
for  the  reason  that  the  subject-matter  so  far  partakes  of 
the  nature  of  a  science,  art,  or  trade  as  to  require  a  pre- 
vious habit  of  experience  or  study  in  it  in  order  to  acquire 
a  knowledge  of  it.  When  the  question  involved  does  not 
lie  within  the  range  of  common  experience  or  common 
knowledge,  but  requires  special  experience  or  special 
knowledge,  then  the  opinions  of  witnesses  skilled  in  the 
particular  science,  art,  or  trade  to  which  the  question  re- 
lates are  admissible  in  evidence."  The  propriety  and 
necessity  of  confining  expert  witnesses,  in  delivering  their 
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testimony,  to  the  strict  legal  rules  governing  the  admission 
of  »w?h  evidence,  is  apparent  when  it  is  considered  that 
the  testimony  of  witnesses  of  this  character,  and  their 
opinions  derived  from  peculiar  opportunities  of  study  and 
practical  experience,  necessarily  have  peculiar  weight 
with  the  jury.  In  the  case  of  Overly  v.  Railway  Co.,  87 
W.  Va.  525  (16  8.  E.  813),  this  Court  held  (point  5  of  syl- 
labus) that:  "If  the  facts  in  a  case  can  be  placed  before 
a  j  ury ,  and  they  are  of  such  a  nature  that  jurors  generally  are 
just  as  competent  to  form  opinions  in  reference  to  them, 
and  draw  inferences  from  them,  as  witnesses,  then  the 
opinion  of  experts  can  not  be  received  in  evidence  as  to 
such  facts."  Also,  in  point  6  of  syllabus  in  same  case, 
that  "the  opinion  of  a  witness  who  neither  knows. nor  can 
know  more  about  the  subject-matter  than  the  jury,  and 
who  must  draw  his  deductions  from  facts  already  in  the 
possession  of  the  jury,  is  not  admissible."  Kog.  Exp. 
Test/  p.  12,  §  8,  speaking  as  to  the  admissibility  of  expert 
testimony,  says :  "Whenever  the  subject-matter  of  in- 
quiry is  of  such  a  character  that  it  may  be  presumed  to  lie 
within  the  common  experience  of  all  men  of  common  ed- 
ucation moving  in  ordinary  walks  of  life,  the  rule  is  that 
the  opinions  of  experts  are  inadmissible,  as  the  jury  is  sup- 
posed in.  all  such  matters  to  be  entirely  competent  to  draw 
the  necessary  inferences  from  the  facts  testified  to  by  the 
witnesses.  The  testimony  of  experts  is  inadmissible  upon 
a  matter  concerning  which,  with  the  same  knowledge  of 
the  facts,  the  opinion  of  any  one  else  would  have  as  much 
weight."  "It  is  only  admissible  when  the  facts  to  be  de- 
termined are  obscure,  and  can  only  be  made  clear  by  and 
through  the  opinions  of  persons  skilled  in  relation  to  the 
subject-matter  of*  inquiry."  In  the  case  of  Boicen  v.  City 
of  Huntington,  85  W.  Va.  682  (14  8.  E.  217)  (point  4  of 
syllabus),  this  Court  held  that,  "where  the  conclusions 
called  for  by  a  hypothetical  question  from  a  medical  man, 
who  is  being  examined  as  an  expert,  depends  upon  facts, 
the  evidential  weight  of  which  can  only  be  determined  by 
those  familiar  with  that  specialty,  then  those  conclusions 
may  be  given  by  an  expert  in  such  specialty."  We  also 
also  find  the  law  thus  stated  under  the  head  of  "Expert 
Witnesses"  in  8  Eric.  PI.  <fc  Prac.  p.  755:  "An  expert  can 
not  be  asked  to  give  his  opinion  upon  doubtful  facts  in  the 
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case  on  trial,  which  remain  to  be  found  by  the  jury,  but  a 
similar  case  may  be  hypothetically  put  to  him,  based  upon 
the  evidence  in  such  case."  And  the  same  book,  on  page 
744,  says:  "The  principal  object  in  view  in  the  examina- 
tion of  expert  witnesses  being  to  elicit  from  them  opinions 
or  conclusions  drawn  from  the  facts,  rather  than  the  facts 
themselves."  This  species  of  testimony  forms  in  this  re- 
spect a  notable  exception  to  wrell-established  rules  of  evi- 
dence. The  rules  governing  the  introduction  of  this  spe- 
cies of  testimony  should  not,  therefore,  be  relaxed,  but 
should  be  strictly  enforced  with  the  greatest  caution  and 
discrimination.  Dr.  Hartigan,  a  witness  who  did  not 
assist  in  the  autopsy,  was  asked  the  following  question: 
"From  the  report  of  this  autopsy,  does  it  not  appear  that 
there  was  simple  engorgement  of  the  vessels  in  that  thy- 
roid, and  nothing  in  that  autopsy  to  show  that  there  was 
any  extravasation  or  rupture  of  the  blood  vessels,"  and 
answered:  uYes,  sir.  The  examination  of  the  deeper 
structures  of  the  neck  shows  an  engorged  condition  of  the 
thyroid  region."  This  question  and  answer  we  do  not  re- 
gard as  proper  under  the  rules  governing  the  admission  of 
expert  testimony.  In  the  case  of  Indemnity  Co.  v.  Dor- 
gan,  7  0.  C.  A.  581  (58  Fed.  945),  the  law  is  thus  stated, 
— as  we  think,  correctly:  "A  physician  cannot  be  asked 
whether  or  not,  in  his  judgment,  from  testimony  that  he 
has  heard,  an  autopsy  was  such  as  to  enable  a  physician  to 
state  the  cause  of  death  with  any  degree  of  certainty,  but 
the  question  should  recite  the  scope  and  character  of  the 
autopsy."  Taft,  J.,  in  delivering  the  opinion  of  the  court, 
says:  "This  question  was  clearly  incompetent,  because  it 
asked  the  witness,  who  was  a  physician,  to  make  his  own 
inference  as  to  what  the  evidence  of  the  other  witnesses 
tended  to  show,  and  then,  upon  such  inference,  to  give  his 
opinion.  To  properly  elicit  his  opinion  as  to  the  character 
of  the  autopsy,  and  its  usefulness  in  showing  the  cause  of 
the  death,  counsel  should  have  stated  the  scope  and  char- 
acter of  the  autopsy  as  he  understood  it,  so  that  the  jury, 
in  weighing  the  answer  of  the  witness,  could  know  exactly 
upon  what  facts  it  was  based." 

It  was  not  alone,  however,  in  the  admission  of  expert 
testimony  in  this  case  that  the  prisoner  was  prejudiced  by 
the  ruling  of  the  court,  and  had  a  right  to  complain.  When 
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we  refer  to  the  testimony  of  Stephen  G.  Hess,  who  was 
examined  as  a  nonexpert  witness,  we  find  that,  after  stat- 
ing that  he  had  seen  the  marks  on  the  neck   of  the   de- 
ceased, he  was  asked,  "What  did  these  marks  resemble?" 
and  was  allowed  to  state,  notwithstanding  the  objection  of 
the  prisoner,  that  "they  looked  to  me  as  though  some  one 
had  just  grabbed  hold  that  had  a  considerable  grip."     He 
was  also  asked  to  state  whether  or  not  he  saw  any  other 
marks  on  her  body,  and  answered,  uYes,  sir;  some  other 
marks  or  bruises  on  the  arm."     He  was  then  asked  to  de- 
scribe those  on  the  arm,  and  replied,  "They  were  on  the 
left  arm,  as  well  as  I  recollect."     He  was  again  asked, 
"Describe  them,  if  you  please,"  and  answered,  "A  kind  of 
a  bruise  on  the  arm,  as  though  some  one  had  held  it  with 
a  severe  grip,"  which  answer  was  excepted  to.     Now,  this 
witness,  instead  of  describing  the  wounds  and  bruises  he 
saw  upon  the  body  of  the  deceased,  proceeds  to  give  his 
conclusions,  and  produces  the  same  impression  upon  the 
jury  as   if  he  had  stated  that,  in  his  opinion,  David  Mus- 
grave  gripped  the  arm  of  his  wife  with  one  hand,  while  he 
choked  her  with  the  other.     His  answer  was  not  respon- 
sive to  the  question;   but,  when  asked   "What  did  these 
marks  resemble?"  proceeded  to  give  his  opinion  and  con- 
clusion as  to  the  manner  in  which  the  wounds  and  bruises 
were  inflicted,  which  was  not  allowable  according  to  the 
rules  governing  such  evidence.     It  is  true  that  in  the  case 
of  State  v.   Welch,  reported  in  36  W.Va.  690(158.  E.  419), 
the  witness  Gibson  described  a  depression  in  the  bed  and  a 
clot  of  gore  in  it,  and  was  allowed  to  express  the  opinion 
that  there  had  been  a  pool  of  blood  there,  and  this  Court 
held  that  it  was   not  error;  but  the  witness  in  that  case 
drew  no  inference  and  expressed  no  opinion  as  to  how  or 
in  what  manner  the  blood  stain  was  caused.     He  was  not 
allowed  to  say,  as  in  this  case,  that  it  looked  as  though 
some  one   had  beaten  the    head   of  the   deceased  with   a 
brick, — the  theory  in  that  case  of  the  State  being  that  the 
deceased  was  killed   by  beating  her  on  the  head  with  a 
large  piece  of  lire  brick,  while  she  was  lying  in  bed.     The 
general  rule  is  stated  in  7  Am.  <Sr  Eng.  Enc.  Law,  p.  492,  as 
follows:     "The  general  rule  is  that  witnesses  must  testify 
to  facts,  and  not  to  opinions.     They  must  only  state  facts, 
not  draw  conclusions  or  inferences.     To  do  so  is  to  usurp 
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the  province  of  the  court  or  jury."  To  this  general  rule, 
as  a  matter  of  course,  there  are  exceptions,  but  the  answers 
elicited  from  the  witness  Hess  in  this  case,  and  which  were 
allowed  to  go  to  the  jury,  are  not  embraced  within  any  of 
the  exceptions.  Another  witness, — Columbus  Michael,  a 
nonexpert, — after  stating  that  he  saw  some  scars  on  the 
neck,  some  ten  or  a  dozen,  was  asked  to  describe  them,  and 
answered,  "I  did  not  examine  them  pretty  close."  He 
was  then  asked,  "What  did  they  resemble,  if  any- 
thing?" and  answered,  "They  just  resembled  as  if  some 
man  had  taken  another  one  by  the  throat,"  which  ques- 
tion and  answer  were  objected  to,  and  the  objection  over- 
ruled. In  the  case  of  Taylor  v.  Railroad  Co.,  33  W.  Va. 
39  (10  S.  E.  29),  this  Court  held  that  opinions  merely  of  a 
witness  are  not  generally  admissable  evidence;  and  it  also 
held  that,  where  illegal  evidence  is  admitted  against  the 
objection  of  a  party,  it  will  be  presumed  that  it  prejudiced 
such  party,  and,  if  it  may  have  prejudiced  him,  though  it  be 
doubtful  whether  it  did  or  not,  it  will  be  cause  for  the  re- 
versal of  the  judgment;  but,  if  it  clearly  appear  that  it 
could  not  have  changed  the  result  if  it  had  been  excluded, 
it  will  not  be  the  cause  of  reversing  the  judgment.  And 
the  same  is  held  in  the  case  of  Hall  v.  Lyons,  29  W.  Va. 
410,  (1  S.  E.  582).  Bishop,  in  his  valuable  work  on  Crimi- 
nal Procedure  (volume  1,  §  1177),  under  the  head  of 
"Opinion  of  Witnesses,"  says  :  "We  have  seen  that  what 
a  witness  describes  as  personally  observed  is,  in  philosoph- 
ical truth,  merely  his  inference  from  sensations  felt ;  and 
there  is  no  evidence  which  is  not,  to  this  extent,  presump- 
tive. In  other  words,  all  testimony  is  to  opinions.  But 
the  witness  alone  is  competent  to  form  an  opinion  as  to  the 
cause  of  his  sensations  of  this  class.  As  to  them,  he  is  an 
expert,  and  the  only  expert  in  existence.  So,  when 
he  speaks  of  his  opinions  in  this  class  of  facts,  he  and 
his  hearers  alike  term  his  opinions  "facts."  But  an 
opinion  which  the  jurors  are  in  a  situation  to  draw 
as  well  as  he,  will  be  drawn  by  them,  and,  though 
he  should  also  have  formed  his  opinion,  he  will 
not  be  permitted  to  state  what  it  is."  Again,  in  7  Am.  <fc 
Eng.  Enc.  Law,  p.  493,  it  is  said :  "Opinions  are  never  re- 
ceived if  all  the  facts  can  be  ascertained  and  made  intelli- 
gible to  the  jury,  or  if  it  is  such  as  men  in  general  are  capable 
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of  comprehending  and  understanding."  Also,  in  The 
Nereide,  9  Craneh,  388,  it  is  held  that  "a  witness  ought 
never  to  swear  to  inferences,  without  stating  the  train  of 
reasoning  by  which  his  mind  has  been  conducted  to  them." 
In  the  case  at  bar  there  could  have  been  no  difficulty  in  the 
way  of  either  of  these  nonexpert  witnesses  describing  to 
the  jury  the  size,  number,  and  appearance  of  the  scratches 
on  the  neck  of  the  deceased,  and  giving  their  locality  ;  but, 
without  attempting  to  do  this,  the  court  permitted  them 
to  volunteer  their  opinions  as  to  the  manner  in  which  the 
scars  were  inflicted,  and  stated  that  uthey  resembled  as 
if  some  man  had  taken  another  one  by  the  throat."  This 
was  the  way  in  which  Columbus  Michael  expressed  his 
opinion,  while  Stephen  G.  Hess,  another  nonexpert  wit- 
ness, expressed  the  opinion  that  uthey  looked  to  him  as 
though  some  one  had  just  grabbed  hold  that  had  a  con- 
siderable grip."  These  opinions,  thus  expressed,  are  con- 
trary to  the  rules  of  evidence  governing  the  admission  of 
testimony  of  that  character,  and,  as  we  have  seen,  they 
must  be  presumed  to  have  been  prejudicial  to  the  prisoner. 
The  prisoner  was  on  trial,  charged  with  one  of  the  gravest 
oll'enses  known  to  the  law.  The  theory  of  the  State  was 
that  he  had  taken  the  life  of  his  wife  by  choking  her  to 
death,  and  then  throwing  her  body  into  the  creek,  to 
create  the  impression  that  she  came  to  her  death  by 
drowning;  and  to  allow  a  nonexpert  witness  to  stand  be- 
fore the  jury,  and  state,  because  he  had  seen  some  scars  on 
her  neck,  his  opinion  that  they  were  caused  by  some  one 
grabbing  that  had  a  considerable  grip,  or  that  they  looked  as 
if  some  man  had  taken  another  by  the  throat,  would,  in 
my  opinion,  be  subversive  of  long  and  well  established 
rules  of  evidence  in  cases  of  this  character. 

It  is  claimed  that  the  court  erred  in  not  taking  the  jury 
to  view  the  locality  where  the  deceased  was  found.  This 
matter,  as  I  understand  it,  is  addressed  to  the  discretion 
of  the  court  (see  (iunn  v.  Railroad  Co.,  36  W.  Va.  165), 
(14  8.  E.  465),  and  this  Court  would  not  review  that  dis- 
cretion unless  it  was  made  to  appear  that  the  prisoner  was 
prejudiced  by  such  refusal ;  but,  for  the  reasons  above 
stated,  this  cause  must  be  reversed,  the  verdict  and  judg- 
ment set  aside,  and  a  new  trial  awarded. 
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Brannon,  Judge  :  (dissenting). 

David  Musgrave  was  convicted  in  the  Circuit  Court  of 
Monongalia  County,  in  June,  1895,  of  the  murder  in  the 
first  degree  of  Emeline  Musgrave,  his  wife,  and  sentenced 
to  confinement  in  the  penitentiary  for  life,  and  has  brought 
the  case  to  this  Court  by  writ  of  error.  Some  points  made 
in  the  assignments  of  error  were  not  relied  upon  in  this 
Court.  Counsel  for  the  plaintiff  in  error  say  that  the  court 
erred  in  giving  for  the  State  certain  instructions. 

Instruction  8:  "The  court  instructs  the  jury  that  cir- 
cumstantial evidence  is  legal  evidence,  and  in  most  crimi- 
nal cases  it  becomes  necessary  to  resort  to  circumstantial 
evidence.  Criminal  acts  are  usually  performed  in  secrecy. 
Evidence  should  not  be  discredited  because  it  is  circum- 
stantial. It  is  often  more  reliable  than  the  direct  testi- 
many  of  eyewitnesses  when  it  points  irresistibly  and  con- 
clusively to  the  commission  by  the  accused  of  the  crime. 
A  verdict  of  guilty  in  such  cases  may  rest  upon  a  surer 
basis  than  when  rendered  upon  the  testimony  of  eye- 
witnesses whose  memory  must  be  relied  upon,  and  whose 
passions  and  prejudices  may  have  influenced  them."  (Fore- 
going instruction,  verbatim,  given  by  court  in  State  v. 
Hayward,  65  N.  W.  68). 

Instruction  No.  6:  "The  court  instructs  the  jury  that 
you  are  the  judges  of  the  weight  and  credibility  of  the 
witnesses  who  have  testified  in  this  case,  and  that  you 
have  a  right  to  give  such  weight  and  credit  to  the  testi- 
mony of  a  witness  as,  in  your  judgment,  from  all  the  cir- 
cumstances, it  is  entitled  to.  And  if  you  are  of  the 
opinion  that  any  witness  has  willfully  and  corruptly  tes- 
tified to  what  is  false,  you  are  at  liberty  to  reject  all  his 
testimony  that  is  not  corroborated  by  other  evidence." 

It  is  said  that  these  instructions  both  intimate  to  the 
jury  the  opinion  of  the  court  upon  the  weight  of  the  evi- 
dence, and  thus  invade  the  province  of  the  jury  as  the  sole 
judges  of  the  weight  and  effect  of  the  evidence,  and  vio- 
late the  rules  laid  down  in  State  v.  Hurst,  11  W\  Va.  54, 
and  State  v.  BetxaU,  Id.  708,  and  other  cases  of  like  im- 
port. While  not  intending  to  intimate  a  disposition  to 
cross  the  barrier  defending  the  province  of  the  jury  from 
intrusion  by  the  court,  yet  when  we  look  at  the  practice 
in  almost  all  the  states  of  this   Union  and  in  England  en- 
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joining  charges  by  the  judge  to  the  end  ftiat  juries  may  be 
kept  from  error  by  a  review  of  the  evidence  by  the  court, 
I  venture  to  say  that  the  courts  of  Virginia  and  this  State 
have  gone  very  far  with  this  doctrine,  if  not  too  far,  and 
we  ought  not,  by  hypercritical  construction  of  instructions,to 
carry  it  so  far  as  to  overthrow  verdicts  fairly  rendered  upon 
fair  trial.  We  must  attribute  to  juries  some  intelligence. 
We  must  not  strain  every  word  dropping  from  a  judge  in- 
advertently when  ruling  upon  the  admissibility  of  evidence 
or  other  passages  in  the  trial,  or  strain  instructions,  as 
subverting  the  freedom  or  misleading  the  common  sense  of 
juries.  Rather  should  we  say  they  likely  did  not  do  so, 
unless  plainly  calculated  to  do  so.  Instruction  3  simply 
states  the  principles  by  which  circumstantial  evidence  is 
to  be  treated  by  courts  and  juries,  found  in  all  books  and 
decisions  upon  the  subject.  Those  principles  are  designed 
to  guide  courts  and  juries  in  applying  circumstantial  evi- 
dence in  trials.  Is  it  possible  that  an  instruction  like  No. 
3,  laying  down  the  doctrine  of  the  law  of  evidence,  can  be 
said  to  impinge  upon  the  domain  of  the  jury?  For  what 
purpose  do  our  books  on  the  science  of  evidence  treat  of 
the  philosophy  of  evidence,  if  not  to  furnish  human  tribu- 
nals lights  by  which  to  apply  that  evidence,  to  keep  them 
from  error?  These  rules  are  intended  as  much  for  the 
jury  as  for  the  court.  Yet  you  go  through  a  long  trial  de- 
pending on  circumstantial  evidence,  and,  according  to 
this  theory,  they  are  to  be  hidden  from  the  jury,  unless 
a  lawyer  reads  them,  and  the  court  must  not  mention  them 
to  the  jury;  and  when  the  jury,  for  want  of  their  aid, 
finds  a  verdict  not  conforming  to  them,  these  rules  are 
then  presented  as  cause  for  setting  it  aside.  A  verdict 
was  set  aside  in  Flatniagan?H  Ca.se,  26  W.  Va.  116,  because 
the  jury  did  not  conform  to  these  principles.  Would  it 
have  been  error  for  the  court  to  have  laid  down  by  instruc- 
tions those  rules  as  this  Court  laid  them  down,  and  thus 
informed  the  jury  of  them?  Surely  not.  The  State  could 
not  have  complained  ;  neither  could  the  defendant.  Perry's 
Case,  41  W.  Va.  641,(24  S.  E.  634),  contains  principles 
warranting  these  instructions.  That  holds  it  error  for  a 
court  to  refuse  to  tell  a  jury  that  it  is  their  duty  to  scruti- 
nize with  care  and  caution  the  uncorroborated  and  contra- 
dicted testimony  of  a-  witness.     That  goes  further  to  invade 
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the  jury's  province  than  these  instructions.  It  may  just 
as  well  be  said  that  it  tells  a  jury  to  disregard  an  uncor- 
roborated and  contradicted  witness  as  that  these  instruc- 
tions pass  on  the  weight  of  circumstantial  evidence. 
Judge  English's  opinion  does  not  advert  to  that  recent 
Cass  of  Perry.  It  is  far  more  inconsistent  with  Betsair* 
Case  and  Thompsons  Case,  21  W.  Va.  758,  than  this  in- 
struction. Counsel  for  the  prisoner  invariably  call  the 
jury's  attention  impressively  and  urgently  to  the  caution- 
ary rules  pertinent  to  circumstantial  evidence,  and  in  this 
case  asked  an  instruction  (No.  5)  given  below;  and  it 
would  be  one-sided  to  say  that  the  prosecution  could  not 
ask  such  an  instruction  as  No.  3  to  avoid  any  misapplica- 
tion of  such  rules.  This  instruction  is  simply  general  in 
statement,  as  a  general  rule,  and  does  not  refer  to  any 
particular  evidence.  This  instruction  in  itself,  by  the 
words  "irresistibly  and  conclusively,"  certainly  does  not 
tolerate  any  weakness  or  uncertainty  of  evidence.  In 
other  respects  it  guards  the  defendant.  But  if,  possibly, 
there  could  be  any  criticism  of  it  as  endangering  the  pris- 
oner, other  instructions,  particularly  Nos.  4  and  5  given 
for  defendant,  would  be  its  antidote,  as  they  state  with 
emphasis  the  caution  to  be  observed  in  using  circumstan- 
tial evidence. 

Instruction  No.  4  :  "Before  the  jury  can  find  a  verdict  of 
guilty  of  murder  in  this  case,  it  must  not  only  be  proven 
beyond  a  reasonable  doubt  that  Emeline  Musgrave  was 
actually  murdered  as  a  first  indisputable  fact,  but  it  must 
also  be  proven  beyond  any  reasonable  doubt  that  it  was  the 
prisoner,  David  Musgrave,  and  could  by  no  reasonable  hy- 
pothesis have  been  any  other  person,  who  committed  the 
crime." 

Instruction  No.  5:  uAs  guides  to  the  safe  administration 
of  justice  in  criminel  cases,  where  the  guilt  of  the  accused 
is  to  be  ascertained  and  determined  upon  circumstantial 
evidence,  as  in  this  case,  the  court  instructs  the  jury  that: 
First.  It  is  essential  that  all  the  circumstances  from  which 
the  conclusion  is  to  be  drawn  shall  be  established  by  full 
proof,  and  the  State  is  bound  to  prove  every  single  circum- 
stance which  is  essential  to  the  conclusion  in  the  same  man- 
ner and  to  the  same  extent  as  if  the  whole  issue  had  rested 
upon  the  proof  of  each  individual  and  essential  circum- 
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stance.  Second.  All  the  facts  and  circumstances,  when 
established  by  full  proof,  must  be  consistent  with  the  hy- 
pothesis of  the  guilt  of  the  accused.  Third.  It  is  essential 
that  the  circumstances  should  be  of  a  conclusive  nature 
and  tendency.  Evidence  is  always  indefinite  and  incon- 
clusive when  it  raises  no  more  than  a  limited  probability 
in  favor  of  the  fact,  as  compared  with  some  definite  proba- 
bility against  it,  whether  the  precise  proposition  can  or 
cannot  be  ascertained.  It  is,  on  the  other  hand,  of  a  con- 
clusive nature  and  tendency  when  the  probability  in  favor 
of  the  hypothesis  exceeds  all  limits  of  an  arithmetical  or 
moral  nature.  Such  evidence  is  always  insufficient  where, 
assuming  all  to  be  proved  which  the  evidence  tends  to 
prove,  some  other  hypothesis  may  still  be  true,  for  it  is  the 
actual  exclusion  of  every  other  hypothesis  which  invests 
mere  circumstances  with  the  force  of  truth.  Whenever, 
therefore,  the  evidence  leaves  it  indifferent  which  of  several 
hypotheses  is  true,  or  merely  establishes  some  finite  proba- 
bility in  favor  of  one  hypothesis  rather  than  another,  such 
evidence  cannot  amount  to  proof,  however  great  the 
probability  may  be.  Fourth.  It  is  essential  that  the  cir- 
cumstances should,  to  a  moral  certainty,  actually  exclude 
every  hypothesis  but  the  one  proposed  to  be  proved  by  the 
State.  From  these  another  rule  results  in  criminal  cases. 
It  is  this:  That  the  coincidence  of  circumstances  tending 
to  indicate  guilt,  however  strong  and  numerous  they  may 
be,  amounts  to  nothing  unless  the  corpus  delicti — the  fact 
that  the  crime  has  been  actually  perpetrated — be  estab- 
lished by  full  proof,  for,  so  long  as  the  least  reasonable 
doubt  exists  as  to  the  act,  there  can  be  no  certainty  as  to 
the  agent." 

It  is  said  that  the  State's  instruction  No.  6  is  particularly 
objectionable,  because  it,  in  substance,  tells  the  jury  that 
the  evidence  of  a  witness  who  has  sworn  falsely  is  of  no 
weight.  It  does  not  say  so.  It  does  not  say  that  the  jury 
must  or  ought  to  reject  such  evidence ;  by  no  means.  It 
tells  the  jury  it  has  the  discretion  and  power  to  discredit 
such  evidence,  if  its  judgment  calls  for  it.  What  else  does 
it,  fairly  construed,  mean?  Would  it  mislead  any  sensible 
jury?  The  jury  has  that  power.  There  is  a  rule  in  the 
philosophy  of  evidence  that  a  witness  swearing  falsely  in 
one  thing    a  fiords  some  ground  to  discredit    him    in  all 
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("Falsus  in  uno,  falsus  hi  omnibus").  That  is  a  matter 
left  to  the  jury  under  all  the  circumstances,  and  this  in- 
struction goes  no  further  than  this.  Far  different  was  in- 
struction No.  3  condemned  in  Thompson  s  Case  as  it  com- 
manded the  jury  to  disregard  all  evidence  of  a  witness 
swearing  falsely  as  to  anything. 

Instruction  9 :     "The  jury  are  instructed    that   circum- 
stantial evidence  must  always  he  scanned  with  great   cau- 
tion, and  can  never  justify  a  verdict  of  guilty,  especially 
of  murder  in  the   first   degree,   unless   the   circumstances 
proved  are  of  such  a  character  and  tendency  as  to  produce 
upon  a  fair  and  unprejudiced  mind  a  moral   conviction   of 
the  guilt  of  the  accused  beyond  all  reasonable  doubt   (but 
the  jury  must  further  remember  that  crimes  are  sometimes 
committed  with  such  secrecy  that  to  require  the  produc- 
tion of  a  witness  who  saw  the  act  committed  would   be  to 
defeat  public  justice,  to  deny  all  protection  to  society,  to 
let  the  greatest  offenders  go  free,    and   the   most  heinous 
crimes  go  unpunished) ;  and  the  jury  are  further  instructed 
that  in  cases  of  circumstatial  evidence,  where  all  circum- 
stances of  time,  place,  motive,  means,   opportunity,   and 
conduct  are  proved  beyond  a   reasonable   doubt,  and   con- 
cur in  pointing  out  the  accused  as  the  purpetrator  of  the 
crime  beyond  a  reasonable  doubt,  it  must  produce  a  moral, 
if  not  an  absolute,  certainty  of  his  guilt/'    Slate  v.  Baker, 
33  W.  Va.  37J,  372,  (10  S.  E.  639).     This  instruction  is 
conceded  to  be  correct  in  the  abstract.     The  principle  is 
one   stated  by  the  writer  upon  the   science   and  philoso- 
phy of  evidence  most  eminent  to  this  day  of  all  writers 
upon  the  law  of  evidence,  Starkie;  and  upon  the  approval 
of  the  Virginia  court  of  appeals  in  Deaths  Case,  32  Grat. 
912,  it  was  stated  in  Bakers  fto*,  38  W.  Va.  319,  871, 
(10  8.  E.  639).     If  the  law  of  evidence  is  stated  by  the 
court  of  authority,  and  is  pertinent  to  the  case  on  trial, 
it  can  not  be  error  to   use    it.      It  is  said  a  clause  in  it 
intimated  the  opinion  of  the  court  that  a  deep-dyed  vil- 
ain  was  on  trial,  and  thus   prejudiced    the   jury   against 
him.     It  plainly  purports  to  state  a  general  proposition, 
abstract,  and  not  hinting  at  the  prisoner.      It    is  full  of 
caution,  emphatic  in  the  expression  of  caution. 

Certain  evidence  was  admitted,  which    is   said   to   have 
been  improper.  On  the  night  of  December  13,  1894,  Erne- 
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line  Musgrave  was  found  lyings  dead,  face  downward,  in 
Big  Indian  Creek,  in  very  shallow  water.  An  inquest  was 
held,  and  she  was  buried,  and  a  few  days  later  the  body 
was  exhumed,  and  a  post  mortem  examination  held. 
The  theory  of  the  State  was  that  her  husband  choked  her 
to  death,  and  put  her  body  in  the  creek,  to  create  the  im- 
pression that  she  drowned  herself ;  or  choked  her  into  a 
state  of  insensibility,  and,  believing  her  dead,  took  her 
body  to  the  creek,  and  threw  it  in  the  water,  where  she 
may  have  died  without  recovering  consciousness,  or,  having 
partially  revived  from  contact  with  the  cold  water,  may 
have  died  from  drowning.  There  were  a  number  of  marks 
and  abrasions  upon  both  sides  of  her  neck,  and  the  State 
sought  to  show  that  these  marks  were  marks  made  by 
fingers  and  finger  nails  in  choking.  .  Various  witnesses, 
expert  and  nonexpert,  were  asked  what,  in  their  opinion, 
produced  these  marks,  and  they  answered  that  they  had 
the  appearance  of  having  been  made  with  the  fingers.  It 
is  strenuously  urged  that  opinion  evidence  is  not  generally 
admissable.  It  is  clear  that  the  State  had  a  right  to  show 
that  such  marks  were  made  with  the  fingers.  But  how? 
The  defense  says  it  must  adduce  evidence  descriptive  of 
the  marks,  and  let  the  jury  judge  how  they  were  made. 
But  it  would  be  difficult  to  exactly  describe  their  form, 
outline,  and  exact  appearance,  so  as  to  portray  them  to 
"the  jury  as  they  appeared  to  the  eye;  so  as  to  let  the  jury 
see  them,  as  it  were.  Their  appearance  was  material. 
She  could  not  be  brought  back  from  the  grave.  Decom- 
position had  destroyed  the  marks.  How  can  this  appear- 
ance be  preserved  to  the  jury  as  naturally — as  truly — as  is 
possible?  Only  by  evidence  of  the  marks  as  they  appeared 
to  those  who  saw  them,  and  their  opinion  on  view  of  them. 
They  could  not  otherwise  be  reproduced.  Necessity  called 
for  this  opinion  evidence.  In  State  v.  Welch,  36  W.  Va. 
690,  (15  S.  E.  419),  we  held  that  a  witness  might  give  his 
opinion  that  a  depression  in  a  bed  Avas,  from  its  shape  and 
appearance,  caused  by  the  head  of  a  person,  the  witness 
having  seen  it ;  giving  as  one  reason  that  the  bed  could 
not  now  be  produced  to  the  jury.  So  here  the  dead  body 
can  not  be  laid  before  the  jury  that  they  may  look  upon 
the  wounds,  in  order  that  those  wounds  may,  from  their 
appearance,  tell  the  jury  what  caused   them;  and  we  can 
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only  do  the  next  best  thing, — that  is,  have  witnesses  who 
saw  them  to  say  what,  in  their  opinion,  caused  them. 
Since  the  Welch  Case  I  met  with  the  case  of  Com.  v. 
Sturtevant,  117  Mass.  122,  (19  Am.  Rep.  401),  in  which  the 
question  is  fully  considered,  as  also  in  the  note  to  that 
case,  and  it  is  held  that  "common  observers,  having  special 
opportunity  for  observation,  may  testify  to  their  opinions 
as  conclusions  of  fact,  though  they  are  not  experts,  if  the  sub- 
ject matter  to  which  the  testimony  relates  can  not  be  repro- 
duced or  described  to  the  jury  precisely  as  it  appeared  to 
the  witness  at  the  time,  and  the  facts  upon  which  the 
witness  is  called  to  express  his  opinion  are  such  as  men  in 
general  are  capable  of  comprehending  and  understanding." 
This  is  a  very  accurate  statement,  and  supports  the  Welch 
Case.  A  witness  was  there  allowed  to  say  in  what  direc- 
tion, in  his  opinion,  the  blood  forming  a  blood  mark  had 
come.  It  was  permitted  to  say  whether,  in  his  opinion, 
shoes  taken  from  the  defendent's  house,  claimed  to  fit  his 
track,  had  been  recently  washed.  1  find  it  stated  in  Rog. 
Exp.  Test.  §§  3,  4,  that  a  witness  may  state  his  opinion 
"when  the  primary  facts  on  which  it  is  founded  are  of  such 
a  nature  that  they  cannot  be  adequately  reproduced  or 
described  to  the  jury,  so  as  to  enable  another  than  the 
actual  observer  to  form  an  intelligent  conclusion  from 
them."  Necessity  calls  for  this.  1  Whart.  Ev.  §  511,  lays 
down  the  rule  that  opinion  evidence  is  admissible  as  fol- 
lows. "A  fortiori,  whenever  a  condition  of  things  is  such 
that  it  cannot  be  reproduced  and  made  palpable  in  the 
concrete  to  the  jury,  or  when  language  is  not  adequate  to 
such  realization,  a  witness  may  describe  it  by  its  effect  on 
his  mind,  even  though  such  effect  be  opinion."  Now,  you 
cannot  precisely  describe  in  words  the  shape,  color,  and 
general  appearance  of  finger  marks  on  the  neck  of  a  dead 
person.  The  description  would  not  be  plain  and  palpable 
to  the  jury.  Much  less  can  you  describe  wounds  made  by 
by  finger  nails.  What  a  more  common  matter  of  every- 
day observation  than  the  human  foot?  You  allow  wit- 
nesses to  give  their  opinions  that  impressions  in  snow  or 
mud  are  those  of  the  foot,  and  of  a  particular  person. 
State  v.  M ihneier  (Iowa;  1897)  72  N.  W.  275,— allow- 
ing witness  to  say  tracks  looked  like  prisoner's  foot. 
How  certain  is    the  hunter    that    a  track    is  that    of    a 
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bear?  He  is  permitted  to  express  his  opinion  of  it.  What 
a  more  common  matter  of  every-day  observation  than  the 
human  hand?  If  its  imprint  were  in  snow  or  mud 
now  lost,  would  you  not  allow  an  opinion  of  one  who  saw 
it  that  it  was  made  by  the  hand?  Why  reject  the  opinion 
of  a  witness  that  the  impression  of  a  bloody  hand  on  wall 
or  floor  belonged  to  a  hand?  You  would  admit  all  this  ev- 
idence. Why  reject  it  when  the  impression  is  on  the  neck? 
We  admitted  evidence  that  spots  looked  like  blood  marks 
in  Bakers  and  Welch" s  Cases.  The  Massachusetts  court, 
in  Cone  v.  Dorsey,  103  Mass.  413,  allowed  a  witness  to 
say  that  hair  on  a  club  appeared  to  the  naked  eye,  human, 
and  to  resemble  that  of  deceased.  (I  notice  that  the  work 
issued  since  this  opinion  was  delivered,  Gillett  on  Indirect 
&  Collat.  Evidence  §  213,  sustains  the  views  here  expressed 
as  to  such  opinion  evidence). 

But  it  is  urged  that,  if  this  opinion  evidence  is  admiss- 
ible, it  is  only  so  when  the  witness  has  stated  the  character 
and  description  of  the  wounds,  and  then  may  express  his 
opinion  as  to  how  they  were  made.  The  general  rule  is 
that  the  witness  is  to  relate  the  facts  as  fully  as  he  can, 
and  add  his  conclusion  from  all  he  saw.  Taylor  v.  Rail- 
road Co.,  33  W.  Va.  39,  54,  (10  S.  E.  29).  It  is  said  in 
brief  that  out  of  eighteen  witnesses,  eleven  were  allowed 
to  give  their  opinions  without  any  description  whatever  of 
the  marks  on  the  neck  and  throat  of  deceased,  as  to 
number,  position,  size,  or  any  other  description.  An  ex- 
amination of  the  evidence  of  these  witnesses  has  shown 
me  that  they  give  description  by  number,  location, 
color,  size,  length,  whether  abraded  or  not,  direc- 
tion of  mark,  general  appearance,  with  reasonable 
fullness,  —  as  much  fullness  as  non-expert  witnesses 
would  be  expected  to  do,  quite  fully,  indeed.  The  wit- 
nesses would  describe  them  before  the  jury  by  illustration 
with  their  hands  on  their  necks  or  throats.  This  being  so, 
there  was  a  sufficient  foundation  laid  for  the  opinion  evi- 
dence. Its  weight  was  for  the  jury.  "If  any  material 
facts  at  all  are  stated  by  the  witness  warranting  the  infer- 
ence that  he  has  sufficient  knowledge  to  form  an  opinion, 
it  is  the  duty  of  the  court  to  permit  it  to  go  to  the  jury  for 
whatever  it  may  be  worth,"  said  the  court  in  Goodwin  v. 
State,  96  Ind.  558;  and  Rog.   Exp.   Test.  p.  9,  says  that: 
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uWhile  the  general  rule  is  that  the  witness  must  state  the 
basis,  in  some  cases  it  is  impossible,  in  the  nature  of 
things,  to  describe  the  facts,  and  the  opinion  of  the  wit- 
ness will  not  be  excluded  in  such  a  case  because  of  his  in- 
ability to  give  a  description  of  the  facts."  In  Joiich  v. 
Fuller,  19  S.  C.  66,  it  is  held  that,  while  it  is  necessary 
that  the  witness  should  first  state  the  facts  on  which  lie 
bases  his  opinion,  where  the  facts  are  such  as  are  capable 
of  being  reproduced  in  language,  it  is  not  necessary  to  do 
so  where  the  facts  are  not  capable  of  reproduction  in  such 
way  as  to  bring  before  the  minds  of  the  jury  the  condition 
of  things  upon  which  the  witness  bases  his  opinion.  The 
same  principle  in  Sydleman  v.  Becfarith,  43  Conn.  9.  The 
evidence  tended  to  show  nineteen  wounds  or  marks  on  the 
throat  and  neck  of  the  deceased,  to  say  nothing  of  wounds 
and  bruises  on  the  arms,  one  below  the  eye,  one  above, 
one  on  the  hand.  How  difficult  to  describe  those  throat 
marks  so  accurately — their  exact  look — as  to  give  the  jury 
the  same  impression  of  them  as  they  made  on  the  witnesses 
who  saw  them. 

Prisoner's  counsel  insist  that  the  court  erred  in  not 
granting  a  motion  to  take  the  jury  to  the  creek  where  the 
body  was  found,  for  a  view.  Counsel  thus,  in  substance, 
state  the  reason  for  the  view :  The  theory  of  the  State 
was  that  the  deceased  was  choked,  and  from  the  choking 
died,  or  was  rendered  insensible,  and  was  carried  and  put 
in  the  creek  where  she  was  found,  either  after  she  was 
dead,  or  after  she  was  insensible;  and,  if  not  dead  when 
put  in,  that  she  drowned.  The  State  insisted  that  there 
was  no  froth  coining  from  the  mouth,  and  the  water  was 
still,  and  this  indicated  that  she  was  not  drowned ;  and  the 
marks  on  throat  and  neck  indicated  that  she  had  been 
choked  to  death  before  being  put  in  the  water.  The  the- 
ory of  the  defense  was  that  she  had  a  suicidal  mania;  had 
before  tried  to  hang  herself;  and  had  left  her  husband's 
side  after  they  had  retired,  and  he,  supposing  she  had  gone 
out  at  a  call  of  nature,  was  not  alarmed,  but,  not  return- 
ing, became  uneasy,  and  on  search  she  was  found  in  the 
water;  that  she  had  thrown  herself  into  the  creek;  and 
there  was  a  tree  on  its  bank,  with  jagged  branches  near 
the  ground,  which,  as  she  went  in,  she  struck,  and  thus 
produced  the  marks  on  the  neck  and  throat ;  or  that  in  the 
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convulsion  of  drowning  she  clutched  her  neck  and  throat 
with  her  hands,  and  thus  produced  the  marks;  and  the 
water  where  she  was  was  running  Avater,  which  would  ac- 
count for  the  fact  that  no  froth  came  from  her  mouth.  The 
State  introduced  witnesses  testifying  there  was  no  tree  as 
claimed  by  the  prisoner,  and  the  location  of  the  place  not 
as  claimed  by  him.  The  defendant  introduced  evidence  of 
the  tree's  being  there,  and  of  its  jagged  branches,  and  of 
the  running  water.  He  introduced  photographs  of  the 
place,  but  claimed  they  were  imperfect  representations  of 
the  place.  Views  are  very  inconvenient  and  productive  of 
delay.  Only  where  the  nature  of  the  case  peculiarly  re- 
quires it, — where  by  evidence  the  place  and  surroundings 
cannot  be  shown,  and  they  are  indispensable  to  a  correct 
understanding  and  just  decision, — should  they  be  enforced ; 
certainly  not  otherwise  on  appeal  to  this  Court.  In  Ounn 
v.  Railroad  Co.,  36  W.  Va.  165,  (14  S.  E.  46o),  it  is  held 
that  a  demand  for  a  view  is  peculiarly  within  the  discre- 
tion of  the  trial  court,  and,  before  its  ruling  thereon  will 
be  disturbed,  it  must  be  made  clearly  manifest  that  it  was 
necessary  to  a  just  decision,  was  practicable,  and  its  re- 
fusal probably  to  the  injury  of  the  party.  We  can  not 
see  such  necessity  in  this  case.  Mere  conflict  of  evidence 
as  to  things  of  a  nature  readily  provable  furnished  no 
ground.  Places  and  grounds  are  the  scenes  of  transactions 
involved  in  every  suit,  and  application  of  this  statute  here 
would  equally  call  for  a  view  in  almost  every  case. 

The  admission  of  certain  expert  evidence  is  complained 
of  as  error.  Dr.  Brown  was  asked,  "From  your  examina- 
tion of  the  deceased,  what,  in  your  opinion,  caused  her 
death?"  and  answered,  "I  think  she  was  asphyxiated." 
He  was  requested  to  "state  whether  or  not  that  death  re- 
sulted from  natural  or  violent  causes,"  and  answered, 
" Violence."  It  is  argued  that  he  was  asked  these  ques- 
tions without  having  had  any  hypothetical  question  pro- 
pounded to  him  to  enable  the  jury  to  know  on  what  lie 
baaed  his  opinion.  Is  it  meant  that  the  questions  should 
have  been  put  in  hypothetical  form?  If  so,  the  propo- 
sition is  untenable,  as  this  physician  personally  examined 
the  corpse  at  the  creek  when  found,  and  at  the  subsequent 
formal  autopsy,  and  from  facts  testified  by  himself  was,  as 
an  expert,  authorized  to  give  a  proper  opinion.     A  hypo- 
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thetical  question  to  an  expert  is  only  necessary  where  he 
does  not  base  his  opinion  on  facts  testified  to  by  himself,  but 
on  facts  testified  to  by  others.  McMechen  v.  MeMechen, 
17  W.  Va.  688,  694;  Rog.  Exp.  Test.  75.  Judge  English 
seems  to  overlook  this  distinction.  The  questions  them- 
selves are,  in  their  nature,  proper,  as  it  is  well  settled  that 
a  physician  or  surgeon  may  give  his  opinion  on  facts  testi- 
fied to  by  himself  or  others  as  to  wounds  proven  to  have 
been  inflicted  on  a  deceased  person,  whether  such  wounds 
would  be  cause  adequate  to  produce  death,  or  were  the 
actual  cause  of  death.  Livingston's  Case,  14  Grat.  592; 
Rog.  Exp.  Test.  §  49,  p.  119:  1  Greenl.  Ev.  §  440.  "It  is 
settled  that  medical  experts  may  state  opinions  as  to  the 
means  bv  which  a  wound  was  inflicted."  Rog.  Exp.  Test. 
§  53,  p.  127. 

The  following  question  is  said  to  be  improper,  put  to 
said  physician:  "What  conditions  or  indications  did  you 
find  on  your  examination  at  the  creek,  on  the  night  you 
first  saw  her,  or  upon  your  examination  at  the  autopsy, 
inconsistent  with  the  theory  that  the  deceased  came  to  her 
death  by  drowning,  if  anything?"  Now,  the  State  had  the 
right  to  prove  that  the  deceased  died  from  violence,  not  by 
drowning.  If  she  was  choked  to  death,  her  body  would  pre- 
sent appearances  indicative  of  that  cause  of  death  ;  if  she 
drowned  herself,  it  would  present  appearances  indicative  of 
that  cause  of  death.  The  State  had  the  right  to  show  the  pres- 
ence of  conditions  or  indications  upon  the  body  pointing 
to  death  by  violence,  and  inconsistent  with  the  theory  of 
drowning;  to  prove  signs  on  the  body  not  found  in  cases 
of  death  by  drowning.  Counsel  say  the  State  could  put  an 
hypothesis,  and  then  ask  the  opinion  of  the  physician 
whether  the  deceased  came'  to  death  by  drowning.  If  en- 
titled to  give  evidence  to  prove  that  she  did  not  come  to 
death  by  drowning,  as  it  did.  why  could  it  not  fortify  this 
theory  by  showing  reasons  for  the  conclusion  by  showing 
the  presence  of  appearances  negativing  the  theory  of 
drowning?  The  question  simply  called  for  those  appear- 
ances. You  would  not  deny  the  State's  right  to  show  signs 
of  death  by  violence.  Why  shall  it  not  repel  the  theory 
of  drowning  by  showing  signs  denying  it?  The  defense 
would  be  allowed  to  show  signs  of  death  by  drowning,  and 


Digitized  by  CjOOQ IC 


State   r.  Musgrave.  708 

why  not  the  State  be  allowed  to  show  those  tending  to 
repel  it? 

The  following  question  is  objected  to :  "I  will  have  you 
to  state  whether  or  not.  the  condition  of  the  thyroid  region, 
externally  and  internally  also,  would  be  inconsistent  with 
the  theory  of  drowning?"  What  has  been  just  said  as  to 
the  next  preceding  question  will  also  apply  here.  The 
witness  had  made  examination  of  the  thyroid  region,  had 
stated  it  in  evidence,  and  surely  he  could  have  been  asked 
if  it  indicated  violence;  and  why  not  be  asked  if  it  indi- 
cated a  condition  telling  of  something  else  than  drowning? 
"It  is  a  rule  of  evidence  that  either  party  may  ask  an 
expert  as  to  the  reasons  on  which  his  opinion  is  based." 
Kog.  Exp.  Test.  §  37.  These  questions  only  amount  to 
this. 

Objection  is  also  made  to  the  following  question:  ulf 
all  the  external  marks  of  violence  found  by  your  examina- 
tion, and  set  forth  in  your  autopsy  as  heretofore  described, 
producing  internal  conditions  resulting  therefrom,  had 
been  received  by  a  person  at  or  near  the  same  time,  or  in 
quick  succession,  what  effect  would  they  have  upon  the 
person  as  to  syncope,  and  vitality  or  consciousness,  in  your 
opinion,  except  the  one  you.have  described  at  the  inser- 
tion of  the  deltoid  muscle?"  Dr.  Brown  had  said  he  found 
on  the  left  frontal  region  a  wound  an  inch  long,  two  or 
three  scratches  on  the  right  side  of  the  nose,  and  a  dozen 
on  either  side  of  the  neck,  one  on  the  left  arm,  near  the 
insertion  of  the  deltoid  muscle,  one  on  the  middle  and 
lower  third  of  the  radius  about  an  inch  in  diameter,  one  on 
the  ulnar  side  two  inches  in  diameter,  both  of  which  were 
bluish  black  discolorations,  one  on  the  right  arm  half  an 
inch  in  diameter,  one  on  the  wrist, — showing  the  jury  the 
place  of  the  wounds.  He  had  minutely  described  an  en- 
gorged state  of  the  blood  vessels  of  the  neck,  the  jugular 
vein  on  both  sides  of  the  neck,  and  other  smaller  blood  ves- 
sels, the  abrasions  of  the  skin  and  their  bleeding,  of  the 
right  side  of  the  heart  being  distended  with  blood,  the  left 
ventricle  with  little  blood  in  it,  of  the  distention  of  the  air 
cells  of  the  lungs,  and  of  the  rupture  of  some  of  them,  and 
of  one  or  two  coming  together,  of  the  emphysematous  con- 
dition of  the  lungs,  of  the  appearance  of  the  throat  inside, 
and  of  other  details  of  the  appearance  of  the  body.     This 
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question,  based  on  what  he  said  of  marks  of  violence  ap- 
parent in  his  first  examination  of  the  body  and  the  subse- 
quent autopsy,  revealing  external  and  internal  condition, 
was  designed  to  elicit  his  opinion  as  an  expert  as  to  the 
probable  effect  of  the  violence  in  the  way  of  producing 
fainting,  loss  of  vitality  and  consciousness,  to  support  that 
phase  of  the  state's  theory  of  murder  that  deceased  had 
been  by  violence  rendered  unconsicous,  and  nearly  dead, 
and  then  put  in  the  water  and  her  death  accomplished. 
The  question  sought  to  show  that  such  wounds  and  violence 
and  tlieir  resultant  condition  of  the  body  would  indicate 
the  probability  of  such  syncope  or  fainting.  Why  it  was 
not  legitimate,  I  am  unable  to  see. 

Counsel  sa«y  the  following  question  was  bad  :  "Suppose 
the  deceased  had  received  the  wounds  or  contusions,  and 
had  the  internal  condition  as  described  by  you  produced 
thereby,  what  effect  would  that  have  upon  the  conscious- 
ness of  the  deceased,  in  your  opinion?"  He  answered, 
"Judging  from  the  revelations  of  the  autopsy,  I  should 
think  the  deceased  was  unconscious."  What  I  have  said 
as  to  the  next  preceding  question  equally  applies  to  this 
question.  The  following  question  was  put  to  Dr.  Brown 
by  prisoner's  counsel,  and  the  court  refused  to  allow  it  to 
be  answered  :  "Do  not  your  medical  books,  authorities, 
and  instructions  at  the  schools  in  your  profession  teach 
you  that  in  the  act  of  drowning  there  is  great  constriction 
of  the  muscles  of  the  throat  in  the  thyroid  region,  and  a 
convulsive  effort  to  prevent  the  ingress  of  water,  and  a 
strong,  spasmodic  effort  to  breathe,  resulting  in  a  con- 
traction of  the  muscles?"  This  question  called  for  what 
books  say,  what  medical  professors  say  in  lectures,  and 
also  the  interpretation  by  the  witness  of  Avhat  the  books 
and  professors  say.  The  professor's  statement  to  his  class 
is  unsworn.  The  author's  statement  in  his  book  likewise. 
Books  and  professors  differ,  and  change  with  the  advance 
of  science  and  discovery.  A  few  states  perhaps, — as  Ala- 
bama and  Iowa, — have  admitted  the  books  themselves.  In 
Iowa  such  a  question  as  this  was  asked,  but  refused,  be- 
cause it  invoked  the  opinion  of  the  expert  as  to  the 
teaching  of  the  books,  but  the  books  were  held  admissable. 
But  in  England  and  the  great  bulk  of  our  states  it  is  not 
allowed  to  introduce  books  on   science,  much   less  the  ex- 
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pert's  construction.  Rog.  Exp.  Test.  §§  164-166 ;  Stilling 
v.  Town  of  Thorp,  (Wis.)  11  N.  W.  906;  Whart.  Ev.  § 
665.  Statements  of  a  medical  book  cannot  go  in  evidence 
as  authority  on  medical  questions,  though  testimony  as  to 
what  it  says,  if  admitted,  may  be  contradicted  by  pro- 
ducing the  book.  People  v.  Millard,  58  Mich.  68,  (18  N. 
W,  562) ;  Whart.  Ev.  §  665.  It  seems  such  books  cannot 
be  read  in  argument  to  the  jury.  Insurance  Co.  v. 
Cheever,  88  Am.  Rep.  578  and  note,  578. 

The  following  question  was  propounded  to  Dr.  BrowTn, 
but  the  court  refused  to  allow  it  to  be  asked,  and  its  re- 
fusal is  pointed  out  as  error :  "Do  you  consider  yourself 
an  expert  on  death  by  drowning,  and  the  appearance  and 
conditions  resulting  therefrom  as  shown  by  post  mortem 
examination?"  No  authority  is  given  in  the  briefs  to  help 
us  here.  The  question  called  for  mere  opinion,  and  that, 
too,  the  doctor's  own  opinion  of  his  own  capacity, — a 
very  unreliable  guide.  Could  you  expect  a  reliable  opinion 
on  so  delicate  a  question?  He  could  be  asked  as  to  his 
professional  education,  practice,  etc.,  as  he  was,  to  enable 
the  jury  to  judge  of  the  worth  of  his  evidence ;  but  it  does 
not  seem  that  his  own  mere  naked  opinion  of  his  own  capac- 
ity would  be  admissible  on  even  cross-examination  to  test 
his  capacity.  In  Board  man  v.  Woodman,  47  N.  H.  119,  a 
witness  was  asked,  as  I  understand,  after  he  had  been 
allowed  to  give  evidence  as  an  expert,  whether  he  con- 
sidered himself  competent  to  give  an  opinion  as  an  expert 
on  the  subject  of  insanity,  and  it  was  refused,  and  the 
court  held  that  the  question  of  competency  was  for  the 
court  alone,  "and  it  is  entirely  immaterial  what  the  wit- 
ness' own  opinion  may  be  as  to  his  own  qualification  or 
competency."  So  in  Naughton  v.  Stagg,  4  Mo.  App.  271. 
If  error  herein,  it  is  by  no  means  so  material  as  to  affect 
the  case. 

The  following  question,  put  by  the  State  to  Dr.  Few, 
was  objected  to  :  "State  whether  or  not,  from  your  exam- 
ination of  the  body,  considering  the  character,  condition, 
size  and  location  of  the  external  marks  of  violence,  the 
contusions  and  abrasions  found  by  you  in  your  examina- 
tion, it  is  your  opinion  that  any,  and,  if  any,  what  ones,  of 
them  were  inflicted  by  the  deceased,  taking  into  considera- 
tion the    external   and    internal   condition."     There   are 
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many  causes  of  death.  Each  cause  has  its  indications 
pointing  to  it  as  cause.  You  can  show  the  presence  or  ab- 
sence of  those  indications  by  expert  evidence.  This  ques- 
tion called  for  any  indications  of  death  by  self-strangula- 
tion. If  self-strangulation  is  attended  with  certain  signs, 
this  question  called  for  them.  If  present,  they  would 
tell  of  self-strangulation;  if  not  present,  they  would  re- 
pel it.  Why  has  not  either  side  the  right  to  show  this? 
Now,  if  self-strangulation  has,  in  science,  any  such  signs, 
it  was  a  proper  subject  of  expert  evidence.  Whether  it 
has  or  not  is  a  proper  subject  of  inquiry  by  expert  evi- 
dence. If  it  has  no  indications  under  science,  so  as  to  call 
for  expert  evidence,  then  it  is  a  matter  of  common  experi- 
ence and  nature,  provable  by  non-expert  evidence;  and 
this  witness,  having  seen  the  body,  could  give  his  opinion. 
I  think  it  a  proper  subject  of  expert  inquiry.  In  Rog. 
Exp.  Test.  127,  it  is  stated  broadly  that  experts  may  state 
their  opinions  as  to  means  by  which  wounds  were  produced, 
— whether  accidentally  or  not,  or  with  this  instrument, 
eta.     This  would  justify  this  question. 

The  court  refused  to  allow  the  following  question  to  be 
answered,  and  it  is  relied  on  as  error:  "If  the  body  had 
been  removed  from  the  water  with  the  head  depending 
down,  and  if  removed  from  a  running  stream,  would  the 
absence  of  froth  be  conclusive  evidence  that  the  party  did 
not  die  by  drowning?''  This  is  an  indefinite,  if  not  an  ir- 
relevant, question.  What  does  it  seek  to  prove?  That 
the  water,  if  any,  in  the  body,  would  run  out?  If  so,  it 
should  have  been  directed  to  that.  But,  say  it  meant  to 
disprove  the, State's  theory  that,  as  there  was  no  froth 
coming  from  the  mouth,  the  deceased  did  not  drown  her- 
self. The  defense  had  Dr.  Few's  emphatic  opinion  in  it> 
favor  on  that.  Just  before  this  question  was  asked,  the 
defense  had  asked  him,  "Is  the  absence  of  froth  from  the 
mouth  proof  that  the  person  did  not  die  from  drowning?" 
He  answered,  *fcIt  is  not/'  And  the  next  question  after 
the  rejected  one  was,  fchIs  the  absence  of  froth  from  the 
mouth  or  nostrils  conclusive  evidence  that  the  party  did 
not  die  from  drowning,  and  do  not  medical  authorities 
with  which  you  are  familiar  teach  that  the  absence  of  froth 
is  not  conclusive  that  the  party  did  not  die  from  drown- 
ing?'' and  the  answer,  "The  absence  of  froth  at  the  mouth 
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is  not  evidence  that  they  did  not  drown."  No  reason  is 
given  by  the  State's  brief  for  the  refusal  of  this  question. 
Suppose  we  say  it  was  proper,  yet  the  'other  questions  af- 
forded the  prisoner  full  means  to  elicit  from  the  witness 
his  opinion  on  the  question  whether  absence  of  froth  was 
conclusive  evidence  of  drowning,  and  he  did  elicit  it,  and 
that,  too,  in  his  favor.  Clearly,  it  would  be  out  of  all 
reason  to  say  that  the  refusal  of  this  question,  if  wrong,  is 
so  hurtful  as  to  upturn  a  long  trial.  We  see  it  did  not — 
could  not — hurt  the  prisoner. 

•  The  court  struck  out  certain  expert  evidence  of  Dr. 
Mackey,  a  witness  introduced  by  the  prisoner.  Why,  the 
brief  for  the  State  does  not  say  or  intimate  to  our  help. 
I  gather  that  it  was  because  his  opinions  appear  to  he  based 
on  what  uwas  taught  and  maintained  by  many  reputable 
members  of  your  profession*' ;  and  this  was  not  admissible. 
But,  after  striking  out  this  evidence,  an  elaborate  exam- 
ination of  Dr.  Mackey  was  accorded  the  prisoner  upon  the 
very  matters  on  which  the  rejected  evidence  bore,  in  which 
he  gave  opinions  the  same  as  in  the  rejected  evidence,  but 
not  based  on  what  other  professional  men  say,  but  on  his 
own  knowledge  as  an  expert.  Dr.  Mackey,  in  the  rejected 
evidence,  stated  that  no  ecchymoses  were  found  beneath 
the  pleura,  pericranium,  and  pericardium,  and  that  their 
absence  told  of  death  by  drowning,  as  they  are  never 
•  found  there  in  cases  of  drowning.  Ln  his  continued  exam- 
ination which  remained  in  the  case,  he  stated  that  ecchy- 
moses were  not  found  beneath  the  pleura,  pericardium, 
and  pericranium,  and  that,  in  his  opinion,  that  was  evi- 
dence that  Mrs.  Musgrave  came  to  her  death  by  drowning, 
and  that,  in  his  opinion,  she  did  so  come  to  death.  So  there 
is  plainly  no  error  in  rejecting  said  evidence.  It  is  men- 
tioned, J>ut  does  not  seem  to  be  urged,  in  brief  of  counsel. 
See  (Hferwann  v.  Railroad  r^.,(Mo.  Sup.)  28  S.  W.  742. 

The  State  put  to  Dr.  Hartigan,  a  witness  for  the  defense, 
as  an  expert,  this  question,  against  the  defendant's  objec- 
tion :  "State  whether  or  not,  in  a  case  where  you  found 
the  condition  set  forth  in  the  autopsy,  and,  in  addition, 
extravasated  blood  of  the  thyroid  region,  you  found  exter- 
nal marks  of  violence  on  the  neck, — state  if  these  distinct 
and  well-marked  evidences  of  violence  and  force  and  pres- 
sure should   be  considered  in  making  up  a  judgment    or 
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opinion  as  to  the  cause  which  produced  that  condition  of 
the  thyroid  region."  The  answer  was,  "They  should." 
Now,  this  question  was  based  on  the  autopsy  in  evidence, 
and  on  marks  of  violence  which  there  was  evidence  tend- 
ing to  show, — in  fact,  not  denied;  and  why  such  marks 
should  not  enter  into  the  medical  expert's  opinion  as  to 
the  cause  of  death  I  am  not  able  to  discover.  Livingston's 
Case,  14  Grat.  592,  says  the  physician  may  say  whether, 
in  his  opinion,  certain  wounds  would  cause  death.  Why 
not,  then,  take  them  into  consideration?  Certain  physical 
appearances  may  be  taken  as  cause  of  death  by  experts, 
and  they  may  so  state.  Rog.  Exp.  Test.  127.  What  if  this 
evidence  tended  to  corroborate  the  opinions  of  the  State's 
experts,  in  whose  opinions  those  marks  were  taken  into 
consideration? 

Edith  Michael,  a  State  witness,  was  asked  on  cross-ex- 
amination by  the  prisoner  whether  it  was  not  a  fact  that 
her  father  and  the  prisoner  had  been  on  unfriendly  terms, 
and  whether,  as  a  member  of  his  family,  and  as  frequently 
visiting  her  father,  she  participated  in  the  unfriendly  feel 
ing;  and  the  court  refused  to  allow  her  to  answer.  No 
reason  is  suggested  to  us  why  it  might  not  have  been 
allowed,  and  thus  all  question  saved,  and  I  see  none,  unless 
the  source  of  unfriendliness  was  too  remote.  But  it  is  too 
unimportant  to  reverse. 

Asheville  Snyder  gave  evidence  to  show  angry  conversa- 
tions between  the  prisoner  and  wife  on  several  occasions, 
and  there  was  much  other  evidence  that  they  frequently 
quarreled,  and  he  kicked  and  choked  her  on  some  occa- 
sions, and  she  had  left  his  house,  but  later  returned,  and, 
in  the  presence  of  the  person  who  had  brought  her  back, 
told  her  husband  that  she  would  stay  with  him,  if  he 
would  use  her  half  white,  and  he  received  her  coldly,  not 
speaking  or  shaking  hands,  making  no  response  to  her 
offer  to  stay.  On  that  occasion  she  asked  him  if  she  could 
send  some  things  to  her  son  by  a  former  marriage,  just 
married,  and  he  told  her  she  could  not;  that,  if  she  took 
Dne  thing  away,  she  took  all,  and  herself,  too.  She  on 
that  occasion  said  she  was  in  danger  of  her  life  living  with 
him,  and  was  getting  her  satchel  to  go  back  with  the  party 
who  brought  her  home,  when  the  third  party  persuaded 
her  to  stay.     There   was  other  evidence  tending  to  show 
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that  he  charged  her  with  unfaithfulness,  and  felt  bitter 
towards  her.  There  had  been  a  quarrel  between  them  on 
the  morning  of  the  day  on  which  she  was  found  dead  in 
the  creek,  as  the  prisoner  admitted.  This  witness — Sny- 
der— was  allowed  to  say  that  he  had  seen  her  a  short  time 
before  her  death,  hurrying  down  the  road  from  his  home, 
crying,  and  she  said  to  him,  "You  don't  know  wrhat  I  have 
to  contend  with ;"  that  he  had  seen  her  a  number  of  times, 
crying,  at  the  house.  When  she  was  crying  as  she  went 
down  the  road,  and  said  to  Snyder  that  he  did  not  know 
what  she  had  to  contend  with,  Musgrave  was  in  hearing, 
as  he  wag  standing  in  his  yard,  and  she  spoke  in  a  loud 
tone.  The  point  made  against  this  is  that  Snyder  was  al- 
lowed to  make  this  statement  without  showing  the  pres- 
ence of  the  prisoner;  but  it  was  shown  certainly  sufficiently 
to  go  before  the  jury. 

Complaint  is  made  that  evidence  was  given  to  show  that 
he  did  not  cry  when  he  saw  his  wife  lying  dead,  that  he 
did  not  assist  in  efforts  to  resuscitate  her,  that  he  was  rest- 
less during  the  examination  of  the  body  at  the  creek,  that 
the  prisoner  wanted  the  coffin  obtained  and  her  buried  by 
three  o'clock  next  day.  Personal  conduct  of  the  accused, 
evincive  of  his  motives  and  of  the  workings  of  the  inner 
man,  are  always  received  as  evidence  as  bearing  on  his 
guilt.  Lawson,  Pres.  Ev.  534;  Starkie,  Ev.  491,  494; 
Dean  v.  Com.,  32  Orat.  923. 

It  is  said  the  court  violated  the  rule  against  leading 
questions.  A  witness  said  that  the  prisoner,  while  in  jail, 
would  get  up  out  of  bed  and  awake  him,  and  that  his  eyes 
would  look  like  they  would  jump  right  at  the  witness,  and 
prisoner  would  say  that  he  could  not  sleep,  that  he  was 
worried,  there  was  something  on  his  mind;  and  the  wit- 
ness was  asked  this  question  :  "What  did  he  say,  if  any- 
thing, at  night,  when  he  came  to  your  bed,  about  nitir- 
durers  couldn't  sleep?"  which  was  answered:  "Yes,  he 
said  that.  lie  said,  'Murderers  can't  sleep,  can't  rest.'" 
In  the  first  place,  this  is  hardly  a  leading  question.  It 
only  called  the  attention  to  the  particular  point  on  which 
inquiry  was  being  made.  Hooper**  Case,  0  Grat.  684; 
Clureriux*  Cane,  81  Va.  787.  And,  in  the  second  place, 
effort  had  been  made  to  get  the  witness'  mind  on  the  par- 
ticular point  fruitlessly  before  .this  question  was  asked, 
and  that  warranted  it.     1  Greenl.  Ev.  §  435. 
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I  have  thus  at  too  great  length,  in  deference  to  the  able 
counsel  of  the  prisoner  and  of  the  great  gravity  of  the  ease, 
made  reference  to  almost  all,  if  not  all,  of  the  many  mat- 
ters involving  questions  of  law  made  before  us  in  the  coun- 
sel's elaborate  brief,  without  finding  any  error  of  law  to 
justify  a  reversal  of  the  conviction  of  the   prisoner,  which 
came  of  a  notable  trial  beginning  on  the  lttth  and  closing 
on  the  26th  of  June.     If  we  could  say  there  was  any   mis- 
step in  matter  of  law  ;n  this  long  trial,   it  is  one  of  very 
immaterial  character,  weighing  not  a  feather  in  the  trial, 
utterly  inadequate  to  justify  the  reversal  of  a  long,  labor- 
ious trial  bearing  to  us  the  face  of  having  been   full,   pa- 
tient, and  fair.     The  scope  of  harmless  error  is,   in   these 
days,  widening.     Courts  do  not  nowadays,   even   in   grave 
trials,  reverse  such  trials  for  trivial  errors,  evidently  not 
affecting  them  ;  so  light,  and  plainly  playing  so  unimport- 
ant a  part,  as  not  to  be  appreciably  influential  or  prejudi- 
cial when  the  whole  trial,  all  in  all,  is  regarded.     In  days 
gone  by,  technicalities  and  rigid  procedure  sprang  up  and 
were  enforced  to  defend   accused  parties  against  the  de- 
mand of  monarchic  power  for  conviction,   and  they  then 
answered,  good  purpose;    but    in    this    country  there    is 
not  the  same  need  of  them,   as  the  danger  now  is  that  the 
guilty  will  go  free,  and  something- is  necessary   to  protect 
the  public  against  crime.     The  great   press  is  declaiming 
against    the    courts  for    lax    administration    of   criminal 
law.     The    New    York    World    recently    stated    that  sta- 
tistics show  that  for  ten  years  past  only  2.20  per  rent,  of 
homicides  have   been   punished,  and   that   the  people  are 
♦•afraid  of  the  courts,  and  for  quick  justice  resort  to  lynch 
law;    and    further  says   that  this   is    attributable   to   the 
laxity  and  languor  with  which   the   law   is   enforced,    the 
quibbles,  subtleties,  and   technicalities  of  the  courts  for- 
tressing    criminals,    and    causing    the   administration  of 
justice  to  appear   a    mere   mockery.     Such,  I   observe,    is 
now  almost  the  universal  expression  of  the  press.    I  would 
not  overturn  the  solemn  verdicts  of  juries  rendered  after 
fair  trials,  and  approved  by  the  trial  court,  unless  I  could 
see  that  on  the  whole  case  something  substantially  wronging 
the  prisoner  had  been  done.     I  would  therefore  affirm. 

Reversed. 

Digitized  by  CjOOQ IC 


Windon  v.  Stewart.  711 

CHARLESTON. 
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Submitted  June  11,  1897— Decided  November  10,  1897.       (Win 

1*8    488 

1.  Guardian  and  Ward—  Ward1*  Pealtu— Contract*.  I   «7ll| 

I    52  483 
A  guardian  may  lease  the  land  of  his  ward,  either  by  pri-  *  I 

vate  contract  or  public  outcry,      (p.  715.) 

2.  Guardian  and  Ward—  Ward1*  Realty— Liability  of  Guar- 

dian. 

If  a-  guardian  lease  the  land  of  his  ward  in  good  faith  for  a 
rental  believed  by  him  to  be  fair,  he  can  not  be  charged  with 
a  higher  rental,  unless  it  be  so  inadequate  as  to  carry  the 
conviction  of  bad  faith,     (p.  714.) 

3.  Guardian  and  W akd— Trustee1*— Liability  of  Fiduciary. 

Where  a  guardian  or  other  fiduciary  or  trustee  does  an  act, 
and  it  is  sought  to  make  him  liable  for  a  loss  consequent 
thereon,  on  the  theory  that  his  act  was  injudicious  and  im- 
provident, if  the  act  was  in  entire  good  faith,  and  the  fault 
only  an  error  of  judgment  and  want  of  sharp-sighted  vigi- 
lance, and  the  act  be  one  which,  as  a  prudent  man,  he  might 
have  done  in  his  own  matters,  he  cannot  be  made  liable, 
(p.  714..) 

4.  Tenants — Liability  of  Tenant* — Repair* — Lcanc. 

A  tenant  must  make  ordinary  repairs  to  buildings,  repair 
and  keep  up  fences,  remove  and  keep  down  filth  growing  on 
farming  and  grazing  lands,  at  his  own  expense,  unless  other- 
wise provided  in  the  lease,     (p.  7U>.) 

f>.     La n dlokd  a n d  T k n a w—fmpro re m en t* . 

A  tenant  can  not  make  permanent  improvements,  and 
charge  the  landlord  therefor,  without  the  hitter's  consent, 
(p.  716.) 

fi.     Guardian  and  Ward—  77  nants—  Repair*. 

A  guardian  can  not  allow  the  tenant  for  repairs  which  the 
tenant  should  make,  a  ad  get  credit  in  his  account  against  the 
ward.     (p.  7 IB.) 

7.  Parent  and  Child— Mainttv  a  nee. 

A  father,  if  of  ability,  must  support  his  child,  and  can  not 
charge  him  with  maintenance,  though  the  child  have  estate 
of  his  own.     (p.  718.) 

8.  Guardian   and   Ward — Ward1*    Pt  r*nnal    Estate — Court1* 

A  uthority. 

A  guardian  can  not,  without  a  previous  order  of  court,  use 
any  part  of  the  principal  of  the  ward's  personal  estate  for 
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any  purpose,  and  a  court  can  only  make  such  order  for  main- 
tenance or  education,  not  for  improvement  of  land  or  other 
purpose.  (No  opinion  is  intended  as  to  a  child  too  young:  to 
be  bound  out.)    (p.  718.) 

9.  Settlement**—  Surcharge  and  Falsify— Measure  of  Relief. 
Where  a  former  settlement  is  surcharged  and  falsified,  no 
new  settlement  covering  and  overhauling  the  whole  transac- 
tion is  to  be  made,  but  an  account  is  made  of  items  sur- 
charged or  falsified,  and  the  sum  of  such  items  is  the  meas- 
ure of  relief  to  the  party  injured  by  the  former  settlement, 
(p.  721.) 

Appeal  from  Circuit  Court,  Harrison  County. 
Suit  by  Ingaby  M.  Windon  agaist  William  A.  Stewart, 
as  his  guardian.  Decree  for  plaintiff  and  defendant  appeals. 

Reversed. 

John  Bassel,  for  appellant. 

Lewis  0.  Lawson,  for  appellee. 

Brannon,  Judge : 

This  is  an  appeal  from  a  decree  in  a  chancery  suit  by 
Ingaby  M.  Windon  against  William  A.  Stewart  to  sur- 
charge and  falsify  ex  parte  settlements  made  by  Stewart 
as  guardian  of  Ingaby  M.  Windon,  nee  Stewart,  in  which 
those  settlements  were  reviewed,  and  a  liability  larger 
than  that  shown  by  them  imposed  on  the  guardian,  and  he 
appeals. 

The  first  assignment  of  error  is  that  the  order  of  refer- 
ence to  a  commissioner  was  improper  when  made,  because 
at  that  time  prima  facie  evidence  to  impugn  the  former 
settlements  had  not  been  adduced.  In  the  first  place,  the 
last  or  final  ex  parte  settlement  was  never  confirmed. 
Again,  evidence  tending  to  j-how  that  rent  for  the  land  of 
the  ward  was  too  little  had  been  given  before  the  refer- 
ence. And  again,  these  settlements  show  errors  on  their 
face  in  allowing  principal  of  the  ward's  estate  to  be  used 
in  improving  land  and  in  maintenance  of  the  ward,  with- 
out order  of  court.  Under  these  circumstances,  point  2 
in  Seahrlght  v.  Seabright,  2H  W.  Va.  412,  would  justify  the 
reference,  as  it  holds  that,  if  errors  appear  on  the  settle- 
ment, even  the  bill  need  not  specify  those  errors,  but  there 
may  be  at  once  a  review  of  such  settlement;  and,  more- 
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over,  point  6  in  that  case  holds  that,  even  where  there  is  no 
error  apparent  on  the  settlement  assailed,  and  in  a  case 
where  no  reference  is  at  the  time  proper,  yet,  if  it  turns 
out  at  last  to  have  been  proper  from  further  developments 
in  the  case,  the  court  will  not,  because  of  such  premature 
reference  alone,  reverse  a  decree. 

The  second  assignment  of  error  is  that  the  decree  charged 
the  guardian  witli  four  hundred  and  sixty-live  dollars  and 
ninety-six  cents  additional  rent  on  the  ward's  land  beyond 
that  charged  in  the  former  settlements.  I  shall  refrain 
from  detailing  under  this  head,  or  any  other,  the  large 
volume  of  differing  and  conflicting  oral  evidence,  since  it 
is  cumbersome  and  improper  to  load  opinions  with  such 
evidence,  as  they  are  intended  only  to  lay  down  principles 
of  law.  The  guardian  rented  the  land,  in  which  the  ward 
had  a  third  interest,  to  the  father  of  the  ward,  Robert  M. 
Stewart,  who  is  brother  to  the  guardian,  for  five  years,  at 
one  hundred  and  seventy-five  dollars  per  year,  and  two 
years  at  two  hundred  dollars,  and  the  decree  charged  two 
hundred  and  sixty  dollars.  A  quantity  of  evidence  given 
to  show  the  number  of  cattle  which  the  land  would  sustain, 
and  probable  profits  therefrom,  and  what  land  was  cropped, 
and  opinions  of  witnesses  as  to  the  rental  worth,  tend  to 
show  by  a  preponderance  that  the  land  was  worth  a  larger 
rental ;  but  men  would  differ  so  much  on  such  a  matter, 
as  is  strikingly  manifest  from  the  estimated  rent  by  four- 
teen witnesses  in  this  case,  ranging  from  one  hundred  to 
four  hundred  dollars.  The  commissioner  did  not  really 
pass  on  this  matter  himself,  but,  adding  the  aggregate  esti- 
mates of  all  the  witnesses,  and  dividing  by  their  number, 
took  the  quotient  as  a  finding.  This  was  held  in  Thomp- 
HOtix  Case,  8  Grat.  G37,  not  to  vitiate  a  verdict,  but  it  is 
hardly  a  proper  process  for  a  commissioner.  The  same 
reason  does  not  apply.  But  the  fact  that  it  is  not  to  be 
regarded  as  a  definite  finding  by  the  commissioner  is  shown 
by  the  fact  that,  after  stating  the  process  by  which  two 
hundred  and  sixty  dollars  rental  was  reached,  he  said,  "if 
the  court  adopts  this  as  the  proper  amount,"  then  a 
certain  statement  would  be  right,  thus  submitting  the 
matter  to  the  court.  Where  a  commissioner  finds  neither 
way,  but  submits  to  the  court,  it  is  not  such  a  find- 
ing as  requires  any  exception.     Only  a  finding  needs  an 
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exception.  Hence  we  can  not  apply,  as  we  are  urged  to 
do,  the  principle  laid  down  in  II art  in  an  v.  Evans  88  \Y. 
Va.  669,  (18  S.  E.  810),  that  every  presumption  is  made 
in  favor  of  the  correctness  of  the  decision  of  a  commis- 
sioner in  chancery,  and,  if  the  testimony  is  conflict- 
ing, the  court  rarely  interferes  with  his  finding  on 
facts,  if  he  makes  no  error  of  law  in  the  result.  And, 
if  we  would,  we  could  not  ignore  another  very  just 
and  important  rule  or  presumption  of  law,  and  that 
is  that  a  sworn  fiduciary's  action,  if  bona  fide,  or, 
to  speak  more  accurately,  if  not  appearing  to  be  mala  fide, 
is  upheld,  and  lie  is  not  placed  under  a  greater  burden 
than  it  imposes. 

When  this  guardian  rented,  he  is  presumed  to  have 
acted  bona  fide,  and  it  must  clearly  appear  that  he  did  not, 
to  charge  him  with  greater  rent  than  he  received.  The 
office  of  guardian  is  rarely  lucrative,  and  is  generally  un- 
dertaken from  motives  of  duty  on  account  of  kinship  or 
kindness,  rather  than  for  profit,  and  we  ought  not  to  be  s:> 
strict  with  them,  or  other  trustees,  where  mere  judgment 
and  prudence  are  involved,  as  to  strike  terror  into  man- 
kind when  acting  for  others,  and  deter  cautious,  prudent, 
business  men  from  taking  upon  themselves  offices  of  kind- 
ness and  humanity.  If  there  is  no  mala  fides,  nothing 
wrongful  in  the  conduct  of  the  trustee,  the  court  will 
always  favor  him.  Trustees  acting  with  reasonable  care 
and  prudence,  and  with  the  best  judgment  they  can  upon 
the  occasion,  will  be  protected,  notwithstanding  an  un- 
foreseen loss  of  the  trust  subject,  or  it  may  turn  out  not  to 
be  for  the  very  best.  See  Judge  Lee's  opinion,  Elliotts. 
Carter,  9  Grat.  557.  "It  is  a  general  principle,  applicable 
to  fiduciaries  of  all  kinds,  and,  among  others,  to  guardians, 
that  no  more  shall  be  required  of  them  than  that  they  act 
in  good  faith,  and  with  the  same  prudence  and  discretion 
that  a  prudent  man  is  accustomed  to  exercise  in  the  man 
agement  of  his  own  affairs.''  1  Minor,  Inst.  448;  Myers* 
Kr'r  v.  Zetelle,  21  Grat.  758.  Common  skill,  common  cau- 
tion, common  prudence,  are  all  that  can  be  required.  The 
tract  was  two  hundred  and  twenty  acres  fanning  land,  of 
which  one-third  belonged  to  the  ward.  Much  evidence 
shows  it  was  in  bad  condition  from  filth,  bad  fences,  et<\ 
The   guardian   took   the   opinion   of    three   persons,   who 
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deemed  one  hundred  and  seventy-five  dollars  a  fair  rental. 
He  did  not  rent  at  public  renting,  and  this  is  complained 
of  as  a  sign  of  fraud,  but  the  law  does  not  require  a  pub- 
lic renting.  Some  evidence  was  given  that  he  was  offered 
more,  but  he  denies  this,  and  there  is  some  question  as  to 
the  solvency  of  the  parties  offering  more,  and  it  is  not 
clear  that  it  was  at  the  same  time.  It  is  said  he  did  not 
seek  to  rent  to  any  one  but  his  brother.  But  the  brother 
was  the  father  of  the  children,  and  it  is  so  natural  that  he 
should  rent  preferably  to  the  father  that  we  can  hardly 
fault  him  for  this.  Two  of  the  children  were  young  girls, 
and  no  doubt  all  thought,  as  any  of  us  would,  that,  as  the 
father  was  of  limited  means,  it  was  fair,  reasonable,  and 
not  imprudent  to  let  him  have  the  land  at  a  moderate  rent, 
to  help  support  the  children,  as  more  conductive  to  their 
interest.  We  must  find  him  guilty  of  intentional  corrup- 
tion towards  these  children  to  compel  him  to  pay  them  rent 
which  he  did  not  actually  receive.  The  only  sign  of  this 
is  that  the  father  owed  this  guardian  a  very  considerable 
debt,  and,  it  is  claimed,  designed  by  this  cheap  rental  to 
enable  him  to  profit  by  the  farm  so  as  to  pay  the  debt. 
This  is  not  a  controlling  or  conclusive  circumstance.  So 
we  think  there  is  error  in  charging  him  beyond  rent  re- 
ceived, beyond  the  sum  fixed  in  the  leasing,  one  hundred 
and  seventy-five  dollars  for  seven  years,  and  two  hun- 
dred dollars  for  two  years. 

It  is  contended  that  the  commissioner  and  court  erred  in 
charging  any  rent  at  all  from  the  date  when  the  land  was 
divided,  and  Mrs.  Windon's  part  set  off  to  her,  to  the  day 
of  her  majority.  It  is  contended  that  she  and  her  husband 
had  possession  during  that  period.  The  evidence  does  not 
show  this.  There  is  conflict  here,  but  the  preponderance 
is  the  other  way.  For  onlv  a  few  months  before  majority 
was  she  in  actual  possesion,  and  then  only  of  a  part.  The 
commissioner  found  one  way,  charging  rent  at  one  hundred 
dollars  per  year, — the  lowest  sum  fixed  by  any  witness, — 
and  we  cannot  disturb  the  decree  for  this.  Besides,  the 
statute  gives  the  guardian  possession  until  the  ward's  ma- 
jority. She  cannot  contract  with  him.  Her  husband  had 
to  support  her  outside  her  land.  Under  circumstances  of 
his  inability,  it  might  be  said  that,  as  she  was  entitled  to 
the   rents,  if  she  got  them  by  possession,  they  might  be 
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treated  as  necessaries ;  but  she  was  entitled  to  have  the 
land  rented  out  to  yield  rent,  and  be  supported  by  her  hus- 
band. Neither  she  nor  her  husband  was  entitled  to  pos- 
session. The  guardian  seems  to  have  leased  the  land  to 
his  brother  during  the  guardianship.  If  he  was  lax  and 
negligent,  and  did  not  get  rent  during  this  period,  it  was 
his  owrn  fault,  and  he  is  chargeable  with  what  he  received, 
— or,  by  due  diligence  might  have  received.  1  Minor, 
Inst.  446.  The  guardian  in  this  case  seems  to  have 
been  lax,  leaving  everything  to  his  brother,  and  we 
explain  this  by  considering  the  close  relationship  of  the 
parties,  and  his  supposition  that  all  would  be  satisfactory; 
but  that  is  his  misfortune  of  being  too  liberal  and  trustful, 
and  we  cannot  deny  the  legal  right  of  the  infant  who,  on 
marriage  and  majority,  is  dissatisfied,  and  demands  rigid 
account  according  to  law,  as  is  frequently  the  case,  often 
enforcing  hardship. 

The  third  point  assigned  as  error  is  that  the  guardian  is 
charged  four  hundred  and  ten  dollars  and  twelve  cents  as 
principal  improperly  disbursed,  as  well  as  two  hundred 
and  sixteen  dollars  and  twenty-nine  cents  interest  thereon. 
This  was  money  paid  to  the  guardian,  not  from  rent  of 
land  by  him,  and  is  principal.  The  guardian  claims  that 
it  was  expended  in  improvements  on  the  land,  and  in  the 
maintenance  of  the  ward.  The  improvement  on  the  land 
was  cutting  filth,  some  new  fence,  and  a  small  shed  an- 
nexed to  the  barn.  The  lawr  requires  a  tenant  for  years  to 
make  repairs  and  keep  land  in  tillable  or  pasturable  con- 
dition, by  removing  what  is  commonly  called  filth,  such  as 
elders,  briers,  and  like  growth,  unless  otherwise  stipulated 
in  the  lease.  He  must  repair  existing  fences.  He  must 
fence  with  new  fences,  so  far  as  may  be  necessary  to  his 
use  of  the  land.  Iloylenutti  v.  Ba'diray  Co.%  33  W.  Va. 
489  (10  8.  E.  816);  2  Minor,  Inst.  682,686;  Tied.  Real 
Frop.  S$  77,  189;  Tayl.  Land!.  &  Ten.  SS  827,  348.  Of 
course,  a  tenant  cannot  build  new  houses,  or  make  perma- 
nent improvements  beyond  what  falls  on  himself  as  a  duty 
to  repair,  and  charge  the  ward  for  it.  Tied.  Real  Prop.  § 
189;  12  Am.  Ar  Eng.  Enc.  Law,  720,  728.  If  the  rent  were 
to  be  thus  absorbed,  or  it  had  been  so 'agreed,  it  would  be 
grossly  inadequate  rent,  virtually  giving  the  use  of  the 
land.     Even  with  this  it  is  pretty  difficult  to  uphold  the 
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guardian's  action.     It  follows  that  this   guardian  had  no 
show  of  right  to  allow  the  tenant  a  dollar  for  the  work  he 
claimed  in  cutting  filth,  repairing  or  building  fences  or 
any  building,  against  even  the  rent;  and  less  still,  after 
thus   absorbing   the  rent,    to    invade  the  said    principal 
money   to  pay    for    such    improvements.      There    is    an- 
other  reason    why   he    could    not,   by  allowance    to    the 
tenant,   or    by    any   action   of    his  own,  touch    the   said 
principal,   and  that   is   that  section   8,  chapter  82,  Code 
1891,  prohibits  expressly  any  allowance  to  a  guardian,  for 
any  purpose,  out  of  the  principal,  unless  he  first  gets  leave 
of  the  circuit  court  to  do  so.     Until  the  act  of  1882,  the  law 
was  that  the  principal  of  the  personal  estate  might  be 
applied  for  the  education  and  maintenance  of  the  ward, 
without  previous  order  of  court,  but  at  the  peril  of  the 
guardian ;  for  when  he  comes  to  settle  the  court  must  be 
satisfied  that  such  expenditure  was  judicious  and  proper. 
This   placed   the   guardian   in   a   very    embarrassing   and 
dangerous  condition.     Often  guardians  were  harassed  by 
their  female  wards  after  marriage  by  controversy  as  to  the 
propriety  of  expenditures  honestly  and  in  good  faith  made, 
even  at  the  earnest  request  of  the  ward,  and  often  suffered 
losses.     It  was,  therefore,  a  prudent  act,  beneficial  to  ward 
and  guardian, — that  act  of  1882.     It  closed  the  (Joor  upon 
dispute  by  settling  it  in  advance  by  court  order.     It  is 
prohibitory  in  terms.    It  prohibits  any  invasion  of  the  prin- 
cipal without  previous  court  order,  and  denies  him  credit 
therefor.     It  closed  the  door  against  peculation  and  wrong 
by  the  guardian.     It  denied  him  any  discretion.     He  must 
appeal  in  advance  to  the  court  for  leave  to  expend  any 
part  of  the  principal,  giving  the  ward  a  hearing,  and  bind- 
ing him  by  a  decree,  closing  his  mouth  ever  after  against 
contesting  the  expenditure.     Anyhow,  so  the  law  is  writ. 
The  character  of  the  change  by  the  act  of  1882  leaves  no 
room   to  question    what    the    legislature  meant.      So  this 
Court  construed  it  in  Ilescht  v.   Calvert,  82  W.    Va.  215, 
28   (9  S.  E.  87).     We  cannot  say,  under   this   act,  that  if 
the  expenditure  be  such  as  a  court,  if  asked,  would  have 
allowed,  it  will  be  allowed  without  previous  sanction  by  a 
court :     (1)     Because  that  was  the  old  statute,  and  this  act 
chaged  that;  (2)  because  the  act  is  in  terms  prohibitory  of 
such  expenditure,  and  in  words  requires  a  previous  ax>pli- 
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cation  to  court ;  (3)  because  it  would  open  the  door  to  a 
discretion  by  the  guardian  liable  to  abuse  and  destruction 
to  the  ward's  estate,  and  fruitful  of  litigation  between 
guardian  and  ward;  (4)  because  it  would  deny  the  ward  a 
hearing  before  the  expenditure  touching  its  propriety, — 
a  safeguard  given  by  the  act, — and  take  from  him  the  still 
more  important  safeguard  to  him  of  having  a  court,  in  ad- 
vance, pass  on  the  wisdom  of  the  expenditure.  And  we 
can  realize  that  a  court  would  often  refuse  to  sanction  in 
advance  an  expenditure  which,  after  it  would  be  made,  it 
would,  out  of  tenderness  to  the  guardian,  hesitate  to  make 
him  lose.  This  would  not  carry  out  the  design  and  policy 
of  the  legislature.  A  question  may  arise  whether  this  re- 
quirement of  a  previous  court  order  is  applicable  to  an  in- 
fant too  young  or  infirm  to  be  bound  out,  under  clause  1,  s. 
8,  c.  82.  I  express  no  opinion  on  this  question.  In  no 
view  could  any  of  the  principal  be  allowed,  by  a  court  or 
guardian,  for  repairs  or  improvements,  because  the  statute 
allows  this  only  for  maintenance  or  education.  Appellant's 
counsel  argues  with  emphasis  that,  if  it  was  proper  to 
charge  the  said  sum  of  principal  as  improperly  expended, 
it  was  surely  improper  to  charge  interest  upon  it.  If  the 
expenditure  had  been  proper,  the  interest  could  be  applied, 
but  for  reasons  stated  above  the  expenditures  were  un- 
warrantable. The  tenant  had  no  claim  to  payment  for 
the  work  he  did.  And  if  it  be  said  that  the  guardian 
could  apply  it  to  maintenance,  I  answer  that  he  could  not  do 
so,  for  reasons  which  I  will  give  under  the  fourth  assign- 
ment of  error.  The  principal  being  chargeable,  interest 
followed  of  course;  and  then,  in  fact,  it  is  a  question  of 
allowance  for  improvements  and  maintenance  as  set-oil'  or 
credit,  rather  than  a  question  of  whether  interest  is  charge- 
able. 

The  fourth  assignment  of  error  is  that  the  decree  charges 
the  guardian  with  one  hundred  and  fifty-six  dollars  and 
fifty-four  cents,  and  interest  thereon,  as  improperly  cred- 
ited to  the  guardian  in  the  former  settlements,  for  board- 
ing and  clothing  his  ward.  The  ward  was  thirteen  or 
fourteen  years  of  age, when  the  guardianship  commenced. 
Her  father  was  a  large,  stout  man,  engaged  in  farming, 
and  later  in  butchering  and  storekeeping  in  Clarksburg. 
He    was    in    middle    life,    and    in    active    business.     He 
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was  neither  poor  nor  rich ;  but  he  owned  a  house,  horses, 
cows,  farming  utensils,  and  means  of  business,  and  was  ca- 
pable of  making,  and  did  make,  a  living  for  his  family. 
The  guardian  trusted  him  for  five  years'  rent  without  se- 
curity. The  law,  as  well  as  affection,  put  on  him  the  bur- 
den of  supporting  his  child,  even  though  she  had  estate. 
fivansx.  Pearce,  lo  Grat.  518;  Griffith  v.  Bird,  22  Grat. 
73;  1  Minor,  Inst.  450.  Besides,  this  evidence  shows  that 
she  performed  services  in  the  family  equal  in  value  to 
her  board  and  clothing.  Therefore  it  was  proper  to  dis- 
allow pay  therefor. 

Appellee's  counsel  cross  assigns  error  in  that  the  guard- 
ian is  charged  with  one-third  instead  of  one-half  a  certain 
sum  of  three  hundred*  and  nineteen  dollars.  The  mother 
of  these  Stewart  children,  as  legatee  of  one  Devers,  was 
entitled  to  certain  money,  and  Devers'  executor  gave  her 
a  note  therefor,  and  on  her  death,  supposing  the  children 
entitled  to  all  of  it,  not  regarding  the  husband,  as  he  was, 
entitled  to  a  third  as  a  distributee  of  his  wife,  took  up  this 
note,  and  gave  his  note  to  this  guardian  of  Mrs.  Windon 
and  her  sister,  and  when  this  new  note  was  paid,  Stewart, 
the  guardian,  paid  one-third  to  Robert  M.  Stewart,  as  hus- 
band of  his  deceased  wife,  and  accounted  to  Mrs.  Windon 
for  only  a  third  of  the  money.  The  first  question  is,  had 
the  husband  any  claim  against  the  guardian, — aiiy  legal 
demand?  The  administrator  of  the  wife  was  the  one  to 
collect  the  note  given  her,  and  out  of  it  pay  the  husband 
one-third  and  the  balance  to  the  children,  and  his  demand 
was  against  the  administrator.  The  husband,  through  her 
administrator,  could  still  look  to  her  debtor,  the  payment 
to  the  guardian  not  being  good  against  him.  But  the 
guardian  did,  in  fact,  receive  money  from  a  debt,  part  of 
which  belonged  to  the  husband,  and  1  suppose  the  dis- 
tributee can  follow  it  into  the  guardian's  hands,  without 
calling  on  his  wife's  administrator  to  do  so.  If  one  of  two 
distributees  equally  entitled  receive  from  the  administra- 
tor of  a  decedent  a  sum  belonging  to  both,  1  should  say 
that  the  other  could  sue  either  the  administrator  wrong- 
fully paying  to  one,  or  sue  the  distributee  receiving  the 
whole,  for  money  had  and  received  to  his  use.  Is  it  differ- 
ent where  a  guardian  receives?  I  suppose  if  a  guardian  or 
other  trustee  or  fiduciary,   receives   money  to  which  his 
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cestui  que  trust  is  not  entitled,  money  which  ought  not  to 
have  gone  into  his  hands,  he  may  pay  it  to  the  one  entitled. 
The  cestui  que  trust  is  not  entitled  to  it. 

But  counsel  bases  his  position  on  the  theory  that,  when 
the  guardian  paid  to  the  husband,  his  claim  as  distributee 
of  his  wife  had  become  barred  by  limitation.  He  wants 
to  count  from  the  death  of  Mrs.  Stewart,  saying  that  then 
his  right  as  distributee  accrued.  This  is  not  tenable.  That 
might  be  as  against  Devers'  estate,  less  one  year,  but  not  as 
to  a  demand  for  money  had  and  received  by  the  guardian. 
Did  the  statute  of  five  years  begin  on  February  21,  1884, 
when  the  old  note  was  settled  by  a  new  note  to  the  guar- 
dian? If  so,  the  demand  is  barred,  and  the  guardian  could 
not  pay  a  barred  demand,  as  section  5.  chapter  87,  Code 
1891,  says  a  guardian  paying  a  barred  demand  shall  have 
no  credit  for  it.  That  new  note  was  a  payment  for  some 
purposes,  perhaps,  but  not,  I  think,  such  payment,  as  be- 
tween the  husband  and  guardian,  that  we  can  say  that  the 
husband  could  then  sue,  as  no  money  was  then  actually 
paid  to  warrant  him  in  suing  for  money  had  and  received 
to  his  use.  His  action  accrued  only  on  actual  collection. 
In  this  view,  the  demand  was  not  barred,  and  there  is  no 
ground  for  this  cross  assignment  of  error. 

Appellee  excepts  to  the  report  because  it  allowed  for  im- 
provements. This  exception  was  well  taken,  for  reasons 
above  given.  The  report  charges  the  increased  rent  at  two 
hundred  and  sixty  dollars  one-third  being  eighty-six  dollars 
and  sixty-seven  cents,  and  credits  the  guardian  with  fifty- 
eight  dollars  and  thirty-three  cents,  the  third  of  rent  of 
one  hundred  and  seventy-five  dollars,  thus  allowing  the 
guardian  for  improvements;  and  the  ward  loses  this,  un- 
less the  charge  of  four  hundred  and  ten  dollars  and  twelve 
cents  for  improper  disbursements,  operates  to  repair  this 
loss.  No  improvements  or  repairs  are  to  be  allowed.  Ap- 
pellant claims  that,  as  there  is  a  charge  of  four  hundred 
and  ten  dollars  and  twelve  cents  for  money  received  and 
improperly  disbursed,  and  a  charge  for  two  hundred  and 
fifty-six  dollars  and  thirty-six  cents  improperly  allowed  for 
board,  he  is  doubly  charged,  and  he  pays  this  two  hundred 
and  fifty-six  dollars  and  thirty-six  cents  twice.  If  that 
four  hundred  and  ten  dollars  and  twelve  cents  be  items 
improperly  credited  the  guardian  in  the  former  settlement, 
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and  the  two  hundred  and  fifty-six  dollars  and  thirty-six 
cents  separate  and  distinct  therefrom, — all  improper 
charges, — I  see  no  double  charging.  If  a  guardian  were 
charged  with  money  received,  charged  in  former  settle- 
ment, and  also  charged  with  an  item  improperly  allowed 
the  guardian  in  former  settlement,  it  would  be  a  double 
charge  of  the  latter  item.  I  do  not  so  understand  this. 
In  view  of  a  further  account,  I  will  remark  that  when  a 
bill  surcharges  and  falsifies  a  former  settlement,  you  do  not 
make  a  new  account  covering  and  overhauling  the  whole 
transaction,  but  you  make  an  account  embracing  items 
found  improperly  omitted  and  allowed  in  the  forme?  set- 
tlement,— that  is,  items  surcharged  or  items  falsified, — 
items  surcharged  being  those  which  should  have  been,  but 
were  not  charged  in  favor  of  the  party  attacking  the  set- 
tlement, and  items  falsified  being  those  improperly  charged 
against  him  in  the  former  settlement.  You  simply  cor- 
rect the  former  settlement  by  giving  him  their  benefit. 
Their  sum,  with  proper  inclusion  of  interest,  is  the  mea- 
sure of  his  relief.  Shugart  v.  Thompson,  10  Leigh,  434. 
Keversed  and  remanded. 

Reversed. 


CHARLESTON. 


Kanawha  Coal  Co.  v.  Ballard  &  Welch  Coal  Co.  et  ah 
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(Braxnox,  Judgk,  concurring.) 

Submitted  February  11,  1897— Decided  November  11, 1897. 

1.    Corporation's— Insolvent  Corporation*— Receiver. 

Where  a  corporation  is  insolvent,  and  is  the  lessee  of  a  coal 
mine,  and  the  said  insolvent  lessee  is  largely  indebted  to  its 
lessor  for  royalty  reserved  in  the  lease,  which  is  secured  by  a 
lien  on  the  lease  and  personal  property  and  appliances  in  use 
about  the  mine  by  the  lessee,  and  several  of  the  creditors  of 
such  lessee  have  proceeded  by  way  of  attachment,  and  are 
proceeding,  to  sieze  and  scatter  the  personal  property  belong- 
ing to  said  lessee,  and   to  remove  the  rails  from  the  tracks 


Digitized  by  CjOOQ IC 


72*2    Kanawha  Coal  Co.  i\  Ballard  &  Welch  Coal  Co. 

and  wire  ropes  from  the  drums,  a  court  of  equity,  on  proper 
application  made  by  such  lessor,  will  appoint  a  receiver  to 
take  charge  of  said  property,     (p.  7*28.) 

2.    Corporations — Stockholder* — Stockholder  an  Defendant. 

A  stockholder  of  a  corporation  can  not  be  regarded  as 
answering  for  the  corporation  itself.  In  a  special  case,  how- 
ever, where  there  is  an  allegation  that  the  directors  fraudu- 
lently refused  to  attend  to  the  interests  of  the  corporation,  a 
court  of  equity  will,  in  its  discretion,  allow  a  stockholder  to 
become  a  party  defendant,  for  the  purpose1  of  protecting  from 
unfounded  and  illegal  claims  against  the  company  his  own 
interest  and  the  interest  of  such  other  stockholders  as  choose 
to  join  him  in  the  defense,     (p.  781.) 

\.    Corporations— StockhoUh  m. 

An  individual  stockholder  is  not,  by  reason  of  being  h 
stockholder,  a  part  owner  of  the  property  of  the  corpora- 
tion, or  entitled  to  act  for  it  as  its  agent;  but  lie  stands  as  a 
stranger  towards  it,  and  may  sue  it  and  be  sued  by  it  and 
deal  with  it  at  arm's  length,     (p.  7!il.) 

4.  Corporations— Receiver — Appointment  of  Receiver. 

In  order  to  obtain  the  appointment  of  a  receiver,  the  plain- 
tiff must  show— first,  either  that  he  has  a  clear  right  to  the 
property  itself,  or  that  he  has  some  lien  upon  it,  or  that  the 
property  constitutes  a  special  fund,  to  which  he  has  a  right 
to  resort  for  the  satisfaction  of  his  claim;  and,  secondly,  that 
the  possession  of  the  property  by  the  defendant  was  obtained 
by  fraud,  or  that  the  property  itself,  or  tin*  income  arising  from 
it,  is  in  danger  of  loss  from  the  neglect,  waste,  misconduct, 
or  insolvency  of  the  defendant,     (p.  782.) 

5.  Kqpitv  Practice — (Commissioner's  Report — Decree. 

Cnder  section  7.  chapter  8,  Acts  18H5,  if  a  decree  is  entered 
on  a  commissioner's  report  before  the  term  next  after  the 
term  at  which  the  same  was  filed,  such  decree  is  so  entered 
at  the  risk  of  a  party  excepting  and  showing  error  within  the 
time  given  by  statute,     (p.  784.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Action  by  the  Kanawha  Coal  Company  against  the  Bal- 
lard &  Welch  Coal  Company  and  others  for  an  injunction 
and  tin*  appointment  of  a  receiver.  There  was  a  decree 
for  plaintiir,  and  defendants  appeal. 

Affirmed, 

K.  W.  Wilson,  for  appellant. 

JBkown,  Jackson  &  Kmoht,  for  appellee. 
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English,  President. 

On  the  8th  day  of  March,  1895,  the  Kanawha  Coal  Com- 
pany, a  corporation,  presented  its  bill  to  the  Circuit  Court 
of  Kanawha  County  praying  an  injunction  against  the 
Ballard  &  Welch  Coal  Company  and  others,  to  prevent 
them  taking  up  the  .rails  and  moving  the  fixtures  or  other- 
wise disposing  of  the  personal  property  upon  the  leased 
premises  in  the  bill  mentioned,  or  that  might  have  been 
taken  from  said  premises  within  thirty  days  next  prior 
to  that  date,  and  also  praying  for  a  receiver  of  the  defen- 
dant the  Ballard  &  Welch  Coal  Company ;  and  thereupon 
the  court  awarded  the  injunction  prayed  for,  to  take 
effect  upon  the  complainant  or  some  one  for  it  execut- 
ing a  bond  before  the  clerk  of  said  court,  with  good  se- 
curity in  the  penalty  of  five  hundred  dollars,  conditioned 
to  pay  all  costs  and  damages  which  would  be  awarded  in 
the  event  of  said  injunctions  being  dissolved,  and  the  mo- 
tion made  for  a  receiver  was  set  down  for  consideration 
and  hearing  on  the  9th  day  of  March,  1895. 

On  that  day,  on  motion  of  the  complainant,  O.  A.  Vea- 
zey  was  appointed  receiver  of  said  Ballard  &  Welch 
Coal  Company,  and  all  of  its  assets  and  business;  and 
said  receiver  was  directed  to  take  immediate  charge  of 
all  the  assets,  business,  and  property,  of  every  kind  and 
description,  belonging  to  said  Ballard  &  Welch  .Coal 
Company,  wheresoever  the  same  might  be  found,  and  to 
collect  all  indebtedness  due  said  company,  keeping  a 
strict  account  thereof,  and  to  keep,  care  for,  and  preserve 
all  of  the  other  property  of  said  company  until  further 
order  of  the  court;  and  the  defendants  to  the  suit,  having 
any  other  property  of  said  company  in  their  possession  or 
under  their  control,  were  directed  forthwith  to  turn  the 
same  over  to  said  receiver,  together  with  a  statement  of  the 
claim  under  which  they  held  the  same,  which  claim  they 
should  have  the  right  to  present  to  and  have  passed  upon 
by  the  commissioner  to  whom  the  cause  was  referred ;  and 
the  said  receiver  was  authorized  to  employ  counsel  and 
such  necessary  help  as  might  be  required  for  the  full  dis- 
charge of  his  duties  in  the  premises. 

By  consent  of  complainant  and  defendant  the  Ballard  & 
Welch  Coal  Company,  the  cause  was  referred  to  Joseph 
RufFner,  who  was  appointed  a  special  commissioner  for  the 
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purpose  to  take,  state,  settle  and  report  an  account  of  the 
assets  and  liabilities  of  the  defendant  the  Ballard  &  Welch 
Coal  Company,  showing  to  whom  said  company  was  in- 
debted, the  amount  due  each  creditor,  and  the  liens,  if 
any,  their  priorities  upon  the  property  of  said  company,  to- 
gether with  any  other  matter  or  things  that  to  the  commis- 
sion may  seem  pertinent  or  any  party  may  require.  These 
decrees  were  made  in  pursuance  of  the  allegations  of  the 
bill  filed  by  the  Kanawha  Coal  Company,  as  before  stated, 
in  which  said  company  claimed  to  be  the  owner  in  fee  of 
a  valuable  coal  property,  situated  on  the  Kanawha  river, 
between  Cabin  creek  and  Paint  creek,  and  alleged  that,  be- 
ing so  seised  and  possessed  on  the  2Gth  of  September,  1893, 
it  demised  the  same  to  (j.  L.  Welch,  upon  certain  terms 
and  conditions  set  forth  in  said  lease;  that  on  the  12th  of 
September,  1894,  said  Welch,  by  apt  and  proper  deed,  in 
which  the  plaintiff  united,  transferred  and  assigned,  with 
the  consent  of  the  plaintiff,  all  of  the  rights  and  benefits 
under  said  lease  to  the  defendant  the  Ballard  <k  Welch 
Coal  Company,  who  also  united  in  said  deed,  and  assumed 
the  covenants  and  agreements  in  said  first  deed  contained 
on  the  part  of  said  Welch:  that,  under  said  first  deed,  said 
G.  L.  Welch  immediately  took  possession  of  said  premises, 
and,  upon  the  execution  of  said  second  deed,  said  Ballard 
(k  Welch  Coal  Company  succeeded  the  said  Welch,  and 
took  possession  of  said  premises,  and  had  until  the  last  few 
days  been  operating  the  same  as  coal  property,  mining  and 
shipping  coal  therefrom;  that,  during  the  possession  under 
said  lease,  the  said  lessee  and  assignee  placed  upon  said 
premises  sundry  items  of  property  liable  to  distraint  for 
rent,  as  well  as  other  items  of  property  which  in  their 
nature  and  character  became  part  of  the  freehold;  that 
there  was  on  said  premises,  until  within  thirty  days  next 
preceeding  that  date,  the  following  property,  to  wit,  black- 
smith shop  and  tools,  pump  boat,  fuel  boat,  wire  rope, 
three  houses  for  miners,  stable,  seven  mules,  two  horses,  a 
lot  of  T  rails,  side  tracks,  fifty-six  mine  cars,  crap  on  tip- 
ple, wagons  and  harness,  powder  house,  office  furniture,  a 
lot  of  ropes  and  lines,  miners'  tools,  window  sash,  roofing 
iron,  hay  and  corn,  household  and  kitchen  furniture,  one 
cow,  six  set  of  car  wheels,  a  lot  of  grate  bars,  a  stock  of 
goods,  wares,  and  merchandise,  lot  of  lumber  and  timber, 
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coal  scales,  screen  bars,  and  other  tools  and  appli- 
ances, and  property  used  in  and  about  said  coal  plant,  a 
considerable  part  of  which  was  on  said  premises  from  the 
date  of  said  lease,  and  is  the  property  of  complainant, 
upon  all  of  which  property  plaintiif  had  a  lien  duly  re- 
corded, which  lien  was  still  in  force;  that,  by  the  terms  of 
said  lease,  the  plaintiff  is  entitled  to  a  minimum  royalty  of 
rent  on  said  premises  of  three  thousand  dollars:  that  on 
January  1,  181)5,  there  remained  unpaid  of  rents  a  balance 
of  one  thousand  six  hundred  and  sixty-two  dollars  and 
forty-five  cents,  payable  in  thirty,  days  from  that  date, 
upon  which  there  was  to  be  credited,  when  collected,  the 
sum  of  five  hundred  and  seventy-seven  dollars  and  seventy- 
three  cents,  on  account  of  an  order  given  by  the  said  de- 
fendant company  upon  the  cashier  of  the  0.  &  ().  Railroad 
Company;  that,  since  said  1st  of  January,  the  royalties 
had  accrued,  amounting  to  five  hundred  and  fifty  dollars 
additional,  none  of  which  had  been  paid  ;  that  said  Ballard 
&  Welch  Coal  Company  had  become  hopelessly  insolvent, 
and  its  creditors  were  attaching  and  levying  upon  the 
property  of  said  company  upon  said  premises,  and  remov- 
ing the  same,  and  were  threatening  to  tear  loose  from  said 
premises  the  rails,  wire  ropes  attached  to  the  drums,  con- 
nected with  the  incline  and  tipple  on  said  premises,  and 
other  fixtures  attached  to  said  leasehold  estate,  and,  unless 
restrained,  will  execute  said  threat,  and  greatly  damage 
said  leasehold  estate,  as  well  as  said  property,  and  destroy 
the  value  thereof. 

The  plaintiif  then  proceeds  to  designate  several  creditors 
of  said  defendant  company  who  have  sued  out  attachments 
for  various  amounts,  and  levied  them  upon  property  on 
said  leased  premises,  and  others  who  have  obtained  judg- 
ments and  levied  executions  upon  said  property,  by  reason 
of  which  the  property  of  said  company  would  be  scattered, 
sacrificed,  and  dissipated  to  such  an  extent  that  it  will 
have  nothing  out  of  which  to  collect  the  rents  due  it  as  afore- 
said, and  becoming  due  it  under  said  lease ;  that,  by  the 
terms  of  said  lease,  the  plaintiif  has  a  lien  for  and  is  en- 
titled to  collect  out  of  said  property  by  distraint,  as  well 
as  by  the  enforcement  of  the  lien  reserved  therefor  in  said 
deed  of  lease,  rents  and  royalties  for  the  amount  not  ex- 
ceeding one  year's  rent  at  this  time,  to  wit,  three  thousand 
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dollars  in  all,  which  rent  is  due  and  coming  due,  as  set 
forth  in  said  lease  and  in  the  allegations  in  the  bill  made; 
that,  by  reason  of  insolvency  of  said  defendant  company 
and  the  acts  of  said  creditors,  it  is  impossible  for  the  said 
company  to  continue  business  or  pay  its  indebtedness,  and 
that  any  further  efforts  in  that  direction  would  result  in  a 
greater  loss  to  complainant  and  the  other  creditors  of  said 
company;  that  the  constable,  by  authority  claimed  under 
said  attachment,  has  taken  possession  of  certain  property 
mentioned  in  Exhibit  No.  3,  and  has  removed  and  is  re- 
moving a  large  part  of- it  from  the  premises,  and  the  mules 
especially  were  brought  to  Charleston,  and  are  being  kept 
at  heavy  expense,  which  expense  will  soon  consume  their 
value,  and  leave  nothing  for  the  creditors.  The  plaintiff 
further  alleges  that  the  defendants  Noyes  &  Co.  and  the  de- 
fendant Beane  are  making  some  claim  to  part  of  the  prop- 
erty, and  especially  some  of  the  rails  attached  to  the  free- 
hold, the  nature  of  which  plaintiff  had  been  unable  to 
learn;  and,  under  said  claim,  the  last-named  defendants 
were  tearing  up  said  track,  and  greatly  injuring  the  free- 
hold, upon  all  which  property  the  plaintiff  had  a  lien  for 
its  rent,  except  that  part  which  becomes,  by  the  terms  of 
the  lease,  part  of  the  freehold  and  the  property  of  the  com- 
plainant ;  that  such  removal  is  destructive  to  the  value  of 
the  property  as  a  coal  plant,  and  in  either  event  a  great 
detriment  to  plaintiff;  and  it  prays  that  said  Noyes  <fc  Co. 
and  Beane  be  required  to  make  discovery,  and  say  what  is 
the  nature  of  their  claim.  The-  plaintiff  further  alleges 
that  said  leasehold  estate  is  a  coal  property,  which  requires 
constant  care  and  attention  to  prevent  injury  by  the  ac- 
cumulation of  water  and  falling  of  slate,  and  a  consider- 
able part  of  the  personal  property,  especially  cars  and 
mules,  are  necessary  for  the  purpose  of  preventing  great 
injury  from  the  causes  aforesaid,  and,  by  the  removal 
thereof  and  the  lack  of  same,  irreparable  injury  is  being 
caused  to  the  freehold  estate;  and  it  prayed  the  appoint- 
ment of  a  receiver  to  take  possession  and  charge  of  the 
assets  and  business  of  said  defendant  corporation,  and 
safely  keep  the  same  until  disposed  of  by  the  order  of  the 
court,  and  to  care  for  and  preserve  the  plant  of  the  said 
defendant  company  from  injury,  from  neglect  or  other 
cause,  and  that  a  speedy  sale  might  be  made  of  said  prop- 
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erty,  and  that  the  cause  he  referred  to  a  commissioner  to 
ascertain  and  report  an  account,  showing  the  assets  and 
indebtedness  of  said  company,  to  whom  said  indebtedness 
is  due,  and  how  much  to  each  creditor,  and  the  liens  and 
prioritiesof  the  defendant  company  ;  that  the  creditors  be 
convened  before  said  commissioner,  and  required 
to  present  their  claims  and  have  the  same  adjudicated; 
that  plaintiff's  claim  may  be  decreed  to  be  a  first  lien  upon 
the  property  of  said  company,  and  that  the  same  be  en- 
forced;  that  the  defendants  be  enjoined  from  further  in- 
terfering with  the  property  of  the  said  defendant 
on  said  leased  premises,  or  removed  therefrom  within 
thirty  days  next  preceding  that  date,  and  from  otherwise 
interfering  with  said  property;  and  that  those  defendants 
having  any  portion  thereof  in  their  possession  may  be 
required  forthwith  to  deliver  the  same  up  to  said  receiver. 
As  we  have  seen,  an  injunction  was  aVarded  on  the  8th 
of  March,  1805,  and  a  receiver  appointed  in  pursuance  of 
the  prayer  of  the  bill ;  and  on  the  same  day,  by  consent  of 
the  complainant  and  the  defendant  the  Ballard  &  Welch 
Coal  Company,  the  cause  was  referred  to  Joseph  Ru liner, 
to  report  upon  the  matters  above  stated.  The  commis- 
sioner returned  his  report  on  the  2d  of  July,  1805,  which 
was  excepted  to  by  the  plaintiff;  and  on  the  27th  of  Au- 
gust, 1805,  the  defendant  (J.  L.  Welch  demurred  to  the 
plaintiff's  bill,  which  demurrer  was  overruled;  and  there- 
upon lie  tendered  an  answer  purporting  to  be  in  behalf  of 
himself  and  all  the  stockholders  of  the  Ballard  A:  Welch 
Coal  Company  similarly  situated,  and  on  behalf  of  said 
company,  to  the  filing  of  which  answer  the  plaintiff  ob- 
jected, which  objection  was  sustained  by  the  court,  and 
said  answer  was  not  allowed  to  be  Hied,  and  the  defendant 
(i.  L.  Welch  objected  and  excepted;  and  thereupon,  after 
tendering  the  answer  aforesaid,  the  said  Welch  moved  to 
discharge  the  .special  receiver  appointed  in  the*  cause, 
which  motion  the  court  overruled,  and  said  Welch  again 
objected  and  excepted;  and  thereupon  the  court  proceeded 
to  decree1  what  property  of  the  defendant  company  was 
subject  to  sale,  and  the  amount  and  priorities  of  the  liens 
thereon,  in  whose  favor  they  existed,  and  provide  that, 
unless  the  Ballard  A:  Welch  Coal  Company,  or  some  one 
for  it,  should  within  thirty  days  pay  to   its  creditors  the 
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several  amounts  therein  specified,  and  the  costs  of  the  suit, 
then  special  commissioners  therein  named  should  proceed 
to  sell  said  leasehold  estate  and  improvements  and  loose 
personal  property  at  public  auction,  upon  the  terms  and 
within  the  manner  therein  specified;  and  from  this  decree 
the  said  G.  L.  Welch,  acting  on  his  own  behalf,  and  on  behalf 
of  all  other  stockholders  similarly  situated,  and  on  behalf 
of  the  defendant  the  Ballard  &  Welch  Coal  Company,  ob- 
tained this  appeal. 

The  errors  assigned  and  relied  upon  by  the  appellant 
are  as  follows:  (1)  Granting  the  injunction;  (2)  appoint- 
ing the  receiver ;  (3)  overruling  petitioner's  demurrer :  (4) 
refusing  to  allow  said  answer  to  be  filed;  (5)  overruling 
motion  to  discharge  receiver;  (6)  in  entering  a  decree 
on  the  commissioner's  report  before  the  term  next 
after  the  term  at  which  the  same  was  tiled,  thereby  de- 
priving defendants*  of  their  right  to  exception  secured  by 
section  7,  chapter  8,  Acts  1895;  (7)  decreeing  the  liability 
and  payment  of  accruing  royalty  under  the  lease  filed  with 
the  bill,  after  granting  the  injunction  to  the  complainant 
lessor. 

Did  the  court  err  in  overruling  the  defendant's  demur- 
rer? Now,  the  effect  of  the  demurrer  was  to  admit  the 
allegations  of  the  bill  which  were  properly  pleaded  to  be 
true;  and,  looking  at  the  allegations  of  the  bill  which  are 
hereinbefore  set  forth,  we  must  conclude  that  the  facts 
therein  stated  are  sufficient,  if  true,  to  entitle  the  plaintiff 
to  equitable  relief.  It  alleges  the  existence  of  its  large 
claims  for  royalty  against  the  defendant  corporation;  that 
the  same  is  due  and  unpaid;  that  the  corporation  is  in- 
solvent; and  that  various  creditors  are  not  only  seizing 
the  personalty  of  the  corporation  to  satisfy  their  debts, 
but  are  actually  tearing  up  the  iron  rails  from  the  railroad 
tracks  leading  to  the  mines,  and  dismantling  the  property 
of  the  wire  ropes  and  various  appliances  used  in  the  daily 
operations  at  the  mines.  It  is  true  that  this  Court  held  in 
the  case  of  Rufnev  v.  Main,  83  W.  Va.  (555  (11  S.  E.  5), 
Syl.  point  1,  that  "a  court  of  equity  should  exercise  extreme 
caution  in  the  appointment-  of  receivers  on  ex  parte  appli- 
cations, and  be  careful  that  a  proper  case  is  presented  be- 
fore adopting  this  extraordinary  procedure;  and  it  should 
not  be  done  without  notice  to  the  party  whose  property  is 
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to  he  affected,  except  in  cases  of  the  greatest  emergency, 
demanding  the  immediate  interference  of  the  court."  In 
this  case  no  answer  was  attempted  to  be  filed  by  the  de- 
fendant Welch  before  the  order  was  made  appointing  a 
receiver.  The  allegations  of  the  bill  sworn  to  by  the  at- 
torney for  the  defendant  company  present  such  a  state  of 
facts  as  would  authorize  the  appointment  of  a  receiver. 
They  have  already  been  detailed,  and  it  is  useless  to  re- 
peat them  here.  It  is  true,  the  plaintiff'  had  reserved  on 
the  face  of  the  lease  to  (i.  L.  W7elch,  the  right,  if  any  of 
the  rents  or  royalties  should  remain  due  and  unpaid  for 
sixty  days  after  the  same  were  payable  as  therein  provided, 
to  distrain,  by  landlord's  warrant,  not  only  all  personal 
property  contemplated  by  the  laws  of  West  Virginia,  but 
also  all  the  improvements  that  might  have  been  put  upon 
said  land  and  the  leasehold  created  by  such  lease,  which 
royalties  were  made  a  first  lien  and  charge  upon  the  lease- 
hold estate,  and  upon  all  buildings  and  improvements 
erected  thereon  by  said  lessee,  and  upon  all  the  property  of 
said  lessee  upon  said  demised  premises,  which  lien,  in  case 
of  default  in  payment  of  rents  for  the  period  of  sixty 
days,  might  be  enforced  in  any  court  having  jurisdiction 
thereof.  It  appears  by  the  allegations  of  the  bill  that  the 
defendant  company  was  insolvent;  that  its  personal  prop- 
erty was  being  seized  and  removed  from  the  property 
under  attachments,  and  the  property  was  being  disman- 
tled of  its  various  equipments  and  appliances  as  a  coal 
property,  and  immediate  action  was  required  on  the  part 
of  the  plaintiff*  by  the  assertion  of  his  liens,  and  the  ap- 
pointment of  a  receiver  was  necessary  to  prevent  the 
property  of  the  defendant  from  being  seized  and  scattered, 
and  the  plaintiff's  remedy  for  his  rent  defeated.  No 
answer  was  filed  by  the  defendant  company,  although  it 
appears  that  due  notice  of  the  motion  to  appoint  a  re- 
ceiver had  been  given  said  company  ;  but,  on  the  contrary, 
the  defendant  the  Ballard  A:  Welch  Coal  Company  ap- 
peared and  consented  that  the  cause  be  referred  to  a  com- 
missioner to  ascertain  and  report  and  account  the  assets 
and  liabilities  of  the  defendant  company,  the  liens  against 
the  same,  and  their  priorities. 

The  defendant  G.  L.   Welch   tendered  an  answer  on  his 
own  behalf,  and  on  behalf  of  all  other  stockholders  of  said 
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company  similarly  situated,  and  on  behalf  of  said  company, 
which  was  rejected;  and  this  action  of  the  court  is  claimed 
by  the  appellant  to  have  been  erroneous.     Did  the  court  err 
in  rejecting  the  said  answer?     The  defendant  (i.  L.  Welch 
does  not  appear  to  have  been  authorized  in  any  manner  to 
answer  for  the  Ballard  &  Welch   Coal  Cempany,  and,  be- 
sides, said  company  could  only  answer,  if  it  was  disposed 
so  to  do,  under  its  corporate  seal.     See  1   Bart.  Ch.  Prac. 
174;  Story,  Eq.  IM.  §  285.     In  the  case  of  Park  v.  Petro- 
leum Co.  2»  W.  Va.  108,  it  was  held  that   "a  corporation 
must  defend  a   suit   brought    against   it   in  its  corporate 
name;  and  a  purchaser  of  stock  will  not  be  permitted  to  do 
so  unless  the  corporation  has  refused   to  defend."     John- 
son President,  in  delivering  the  opinion  of  the  court,  says, 
on  page  111 :     "It  is  well  settled,  from  the  very  nature  of 
a  private  business  corporation,  or  indeed  of  any  corpora- 
tion, the  stockholders  are  not  the  private  and  joint  owners 
of  its  property.     The  corporation  is  the  real,  though  artifi- 
cial,  person   substituted  for  the  natural  person,  who  pro- 
cured its  creation  and  had   pecuniary   interests  in  it,  in 
which  all  its  property  is  invested,  and  by  which  it  is  con- 
trolled,   managed,    and   disposed   of.     It   must   purchase, 
hold,  grant,  sell,  and  convey  the  corporate  property,  and 
do  business,  sue  and  be  sued,  plead  and  be  impleaded,  for 
the  corporate  purposes,  by  its  corporate  name.     The  corpo- 
ration must  transact  its  business  in  a  certain  way,  and  by 
its  regularly  appointed  officers  and  agents, whose  acts  are 
those  of  the  corporation  only  as  they  are  within  the  powers 
and  purposes  of  the  corporation."     In  the  case  of  B ronton 
v.  Railroad  Co.,  2  Wall.  28tt,  Syl.  point  1,  it  was  held  that 
"stockholders  of  a  corporation  cannot  be  regarded  as  an- 
swerable for  the  corporation  itself;  in  a  special  case,  how- 
ever, where  there  is  an  allegation  that  the  directors  fraud- 
ulently refused  to  attend  to  the  interests  of  the  corporation, 
a  court  of  equity  will,  in  its  discretion,  allow  a  stockholder 
to  become  a  party  defendant,  for  the  purpose  of  protecting 
from   unfounded   and  illegal  claims  against  the  company 
his  own  interest  and  the  interest  of  such  other  stockholders 
as  choose  to  join  him  in  the  defense."     Mr.  Justice  Nelson, 
in  delivering  the  opinion  of  the  court,  on   page  802  says: 
"A  further  objection  to  the  practice  of  permitting  a  party 
to  appear  and  answer  in  the  name  of  the  corporation  is  the 
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inequality  that  would  exist  between  the  parties  to  the  liti- 
gation. The  corporation  not  being;  before  the  court,  it 
would  not  be  bound  by  any  order  or  decree  rendered 
against  it,  nor  by  any  admissions  made  in  the  answer,  or 
stipulations  that  might  be  entered  into  by  the  parties  or 
their  counsel.  *  *  *  It  is  insisted,  however,  that  the 
directors  of  this  company  refuse  to  appear  and  defend  the 
bill  filed  against  them,  and  for  the  fraudulent  purpose  of 
sacrificing  the  interest  of  the  stockholders;  and  hence  the 
necessity,  as  well  as  the  propriety  and  justice,  of  permit- 
ting the  defence  by  a  stockholder  in  their  name.  Un- 
doubtedly, in  the  case  supposed  it  would  be  a  reproach  to 
the  law,  and  especially  in  a  court  of  equity,  if  the  stock- 
holders were  remediless.  But  in  such  a  case  the  court,  in 
its  discretion,  will  permit  a  stockholder  to  become  a  party 
defendant  for  the  purpose  of  protecting  his  own  interest 
against  unfounded  or  illegal  claims  against  the  company; 
and  he  will  also  be  permitted  to  appear  on  behalf  of  other 
stockholders  who  may  desire  to  join  him  in  the  defense. 
But  this  defense  is  independent  of  the  company  and  its  di- 
rectors, and  the  stockholder  becomes  a  real  and  substantial 
party  to  the  extent  of  his  own  interest  and  of  those  who 
may  join  him."  See,  also,  4  Thomp.  Corp.  §  4478,  where 
it  is  said :  "So,  the  general  rule  is  that  the  shareholders 
will  not  be  permitted  in  a  suit  in  equity  against  a  corpora- 
tion to  appear  and  answer  the  bill  for  the  company,  since 
the  company  would  not  be  bound  by  any  order  or  decree 
rendered  against  it  founded  on  the  admissions  of  such  an 
answer  or  upon  any  stipulations  which  such  parties  might 
undertake  to  make  for  it."  In  section  4476  the  same  au- 
thor says:  "We  have  already  seen  that  the  individual 
stockholder  is  not,  by  reason  of  being  a  stockholder,  a  part 
owner  of  the  property  of  the  corporation,  or  entitled  to  act 
for  it  as  its  agent,  but  that  he  stands  as  a  stranger  towards 
it,  and  may  sue  if  and  be  sued  by  it,  and  deal  with  it  at 
arm's  length." 

It  is  contended  by  the  counsel  for  the  appellant  that  a 
receiver  should  not  be  appointed  when  the  legal  remedy 
is  adequate, — citing  High,  Rec.  g  403,  etc. ;  also,  20  Am. 
&  Eng.  Enc.  Law,  p.  18,  etc.  In  the  first  citation,  High, 
in  speaking  of  judgment  creditors,  says :  "The  plaintiff 
must  have  fully  and  completely  exhausted  his  remedy  at 
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law  for  the  collection  of  his  judgment  before  lie  is  entitled 
to  a  receiver  in  equity."  And  it  is  said  on  page  20  of  the 
20  American  tVr  English  Encyclopaedia  of  Law  that  "the 
power  to  appoint  a  receiver  is  of  high  and  unusual  char- 
acter, and  it  must  he  a  strong  case  which  will  justify  this 
ultimate  resort  to  a  court  of  equity  ;  nor  is  the  power  ever 
exercised  where  it  is  likely  to  produce  irreparable  injus 
tice  or  injury  to  private  rights,  or  where  there  exists  any 
other  safe  or  expedient  remedy."  On  the  next  page, 
however,  it  is  said  :  "In  order  to  obtain  the  appointment 
of  a  receiver,  the  plaintiff  must  show — tirst,  either  that 
he  has  a  clear  right  to  the  property  itself,  or  that  he  has 
some  lien  upon  it,  or  that  the  property  constitutes  a  special 
fund  to  which  he  has  a  right  to  resort  for  the  satisfaction 
of  his  claim;  and,  secondly,  that  the  possession  of  the 
property  by  the  defendant  was  obtained  by  fraud,  or  that 
the  property  itself  or  the  income  arising  from  it  is  in 
danger  of  loss  from  the  neglect,  waste,  misconduct,  or  in- 
solvency of  the  defendant."  In  the  case  we  are  consider- 
ing, it  appears  that  several  of  these  requirements  exist. 
The  plaintiff  has  a  lien  upon  the  property.  It  has  a  right 
to  resort  to  the  property  for  satisfaction ;  and,  again,  it 
appears  that  the  property  was  in  danger  of  loss.  So, 
again,  on  page  11  of  the  same  volume  of  the  Encyclopaedia 
of  Law,  it  is  said:  "The  purpose  of  a  receiver's  appoint- 
ment is  the  protection  of  the  subject  of  litigation.  Re- 
ceivership is  one  of  those  remedial  agencies  devised  origi- 
inally  in  order  to  preserve  the  fund  or  thing  in  question 
from  removal  beyond  the  jurisdiction,  or  from  spoliation, 
waste,  or  deterioration  pending  the  litigation,  so  that  it 
might  be  appropriated  as  the  final  decree  should  appoint. 
By  means  of  the  appointment  of  a  receiver,  a  court  of 
equity  takes  possession  of  the  property  which  is  the  sub- 
ject of  the  suit,  preserves  it  from  waste  and  destruction, 
secures  and  collects  the  proceeds  or  profits,  and  ultimately 
disposes  of  them,  according  to  the  rights  and  priorities  of 
those  entitled."  In  the  case  under  consideration,  the 
facts  alleged  in  the  bill,  and  sworn  to,  made  such  a  case 
as  would  entitle  the  plaintiff  to  the  appointment  of  a  re- 
ceiver, to  take  possession  of  the  property  which  was  being 
seized  and  scattered  by  the  creditors  of  the  defendant  cor- 
poration.    The  plaintiff,  under  his  contract  with  the  de- 
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fendant  Welch,  was  entitled  to  the  first  lien  on  this  prop- 
erty, and,  as  we  think,  had  the  right  to  the  appointment  of 
a  receiver  to  prevent  the  same  from  being  scattered  and  dis- 
sipated by  creditors  who  had  acquired  subsequent  liens, 
by  attachment  and  otherwise.  The  defendant  company, 
being  unable  to  satisfy  these  subsequent  liens,  made  no 
opposition  to  the  appointment  of  a  receiver  at  the  instance 
of  the  plaintiff,  and  has  made  no  motion  to  discharge  the 
receiver.  Recognizing  the  fact  that  it  was  insolvent  and 
unable  to  to  meet  its  liabilities,  it  consented  to  a  reference 
to  a  commissioner  to  ascertain  the  amount  and  priorities 
of  the  liens  against  it.     . 

Our  statute  (Code,  c.  133,  s.  28)  provides  that  "a  court 
of  equity  may,  in  any  proper  case  pending  therein  in 
which  the  property  of  a  corporation,  firm,  or  person  is  in- 
volved, and  there  is  danger  of  the  loss  of  the  misappropri- 
ation of  the  same,  or  a  material  part  thereof,  appoint  a 
special  receiver  of  such  property  or  of  the  rents,  issues  and 
profits  thereof  or  both,  who  shall  give  bond  with  good  se- 
curity to  be  approved  by  the  court,  *  *  *  but  no  such 
receiver  shall  be  appointed  of  any  real  estate  or  of  the 
rents,  issues  or  profits  thereof  until  reasonable  notice  of 
the  application  therefor  has  been  given  to  the  owner  or 
tenant  thereof."  Upon  the  facts  stated  in  the  bill,  in  pur- 
suance of  the  requirements  of  this  statute,  the  defendant 
corporation  thought  it  advisable  to  make  no  defense  under 
the  circumstances.  The  defendant  Welch,  however,  being 
dissatisfied  with  the  course  pursued  by  the  defendant  com- 
pany, sought  to  file  an  answer  for  it,  without  in  any  man- 
ner being  authorized  so  to  do,  which,  as  we  have  seen,  he 
could  not  do  under  the  circumstances  of  this  case.  Where 
a  corporation  is  sued,  it  would  never  do  to  allow  the  indi- 
vidual stockholders  to  make  separate  defenses,  for  the  rea- 
son, as  suggested  by  the  appellees,  that  every  stockholder 
might  have  a  different  view  as  to  what  course  should  be 
taken.  A  corporation  acta  through  its  board  of  directors, 
and  the  directors  in  this  instance  seem  to  have  given  the 
defendant  Welch  no  authority  to  appear  and  answer  for 
them  or  for  the  company.  Defendant  Welch,  in  the 
answer  he  proposed  to  file,  claims  that  Ballard,  the  presi- 
dent, neglected  his  duty  as  such,  in  failing  to  answer  the 
bill.     He  does  not  dispute  the  plaintiff's  claim  for  royalty 
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set  up  in  its  bill,  except  that  he  claims  that  royalty  should 
not  be  allowed  during  the  continuance  of  the  injunction 
awarded  hi  the  cause.  He  denies  that  the  company  was 
insolvent,  and  says  the  company  could  and  would  have 
met  its  obligation  without  serious  difficulty  but  for  the  fact 
that  these  proceedings  wrere  instituted,  and  for  the  further 
reason  that  Ballard  became  president,  treasurer,  and  sales- 
man of  the  defendant  company,  and,  as  such,  sold  coal  to 
the  amount  of  four  thousand  one  hundred  and  two  dol- 
lars and  fifty  cents,  which  he  has  made  no  return  for, 
and  he  prays  that  said  Ballard  be  made  a  party  defendant, 
and  required  to  answer  and  account  for  said  funds.  These 
allegations  of  the  answer  tendered  by  the  defendant  Welch, 
as  it  seems  to  me,  have  a  tendency  to  introduce  new  and 
distinct  matters  which  were  not  embraced  in  the  original 
bill,  and  to  create  issues  which  were  not  contemplated  by 
the  original  bill,  and  are  not  proper  subjects  for  a  cross  bill. 
Barton  in  his  Chancery  Practice  (volume  1,  p.  301),  in 
speaking  of  cross  bills,  says  :  "It  should  not  introduce  new 
and  distinct  matter,  not  embraced  in  the  original  bill,  and 
it  should  not  make  new  parties ;  for  as  to  such  matters  it  is 
an  original  bill,  and  the  new  matter  cannot  properly  be 
examined  at  the  hearing  of  the  first  suit."  So,  in  the  case 
under  consideration,  it  would  be  improper  to  require  the 
plaintiff  in  the  original  suit  to  delay  his  proceedings  until 
the  matter  suggested  by  the  defendant  Welch's  answer 
could  be  settled  and  adjusted  between  him  as  an  individ- 
ual stockholder  and  the  treasurer  of  his  company,  who,  as 
he  claims,  has  been  guilty  of  fraud  and  unfairness  in  collect- 
ing the  proceeds  of  coal,  and  accounting  for  the  same  to  the 
defendant  company ;  and,  as  we  think,  the  circuit  court 
committed  no  error  in  rejecting  the  answer  tendered  by 
said  defendant  Welch. 

The  sixth  assignment  of  error  is  claimed  to  have  been  in 
entering  a  decree  on  the  commissioners  report  before  the 
term  next  after  the  term  at  which  the  same  was  filed, 
thereby  depriving  defendants  of  their  right  to  exception 
secured  by  section  7,  c.  8,  Acts  1895.  The  question  raised 
by  this  exception  was  presented  to  this  Court  in  the  case  of 
Fhtdley  v.  Smith  (decided  Nov.,  1896)  2(5  8.  E.  370;  and 
in  point  5  of  the  syllabus  in  that  case  it  was  held  that,  if  a 
decree  was  entered  before  the  time  of  filing  exceptions  ex- 
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pired,  it  was  at  the  risk  of  a  party  excepting  and  showing 
error  within  the  time  given  by  statute.  In  this  case,  how- 
ever, the  defendant  has,  by  expection  to  said  report  or 
otherwise,  shown,  no  error  to  his  prejudice  therein,  and 
cannot  be  heard  to  complain.  The  decree  complained  of  is 
therefore  affirmed,  with  costs  and  damages. 

Brannon,  Judge  :  (concurring). 

I  do  not  deny  the  point  so  strenuously  urged  at  the  bar, 
and  properly  urged,  that  receiverships  ought  to  be  resorted 
to  only  in  plain  and  extreme  cases,  where  no  other  remedy 
is  available,  and  the  necessity  of  a  receivership  is  manifest. 
Receivership  is  a  very  drastic  and  ruinous  remedy.  It  de- 
stroys at  one  fell  blow,  in  nine  cases  out  of  \q\\^  the  firm  or 
corporation  subjected  to  it.  I  hold  decided  ground  under 
this  head,  but  I  assent  to  this  decision  for  two  reasons : 
First.  This  is  not  the  case  of  a  pure  receivership,  where 
the  appointment  of  a  receiver  is  the  direct  and  primary 
object;  but  it  is  the  case  where  the  plaintiff  had  a  lien  re- 
served in  his  lease,  and  had  the  right  to  file  a  bill  to  en- 
force it,  and  the  appointment  of  a  receiver  is  merely  inci- 
dental to  the  main  relief.  It  is  easier  to  justify  an  ap- 
pointment of  a  receiver  to  save  property  pending  suit  to 
enforce  a  fixed  lien  than  where  it  is  not  a  suit  to  enforce  a 
lien.  It  is  then  only  a  prudent  step  to  save  the  lienor's 
security  to  answer  his  decree.  Second.  I  do  not  think 
that  Welch  has  a  right  to  make  the  defence  he  seeks.  The 
corporation  did  not  resist  the  case. 

Affirmed. 


CHARLESTON. 

Weimer  et  al.  v.  Rector  et  al. 
Submitted  June  8,  1897— Decided  November  11,  1897. 
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1.  Justice  of  the  Vv.avr— Summon*— Minnowcr— Waiver.  f64       6o2 

A  misnomer  in  a  justice's  summons  is  amendable,  and  is 
waived  and  cured  by  appearance  and  plea  to  the  action, 
(p.  730.) 

2.  Partners  ii  ips— Judgment. 

A  judgment  against  the  individual  members  of  a  firm  on  a 
firm  liability  is  not  erroneous  for  failure  to  set  out  the  firm 
name.     (p.  737.) 
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Error  to  Circuit  Court,  Taylor  County. 

Action  by  Weimer,  Wright  A:  Watkins  against  W.  A. 
Rector  and  E.  L.  Rector.  Plaintiffs  had  judgment.  De- 
fendants bring  error. 

Affirmed. 

J.  (1.  St.  Clair,  for  plaintiffs  hi  error. 

John  II.  Holt,  for  defendants  in  error. 

Dent,  Judge: 

At  the  September  term,  1898,  of  the  Circuit  Court  of 
Taylor  County,  Weimer,  Wright  &  Watkins  obtained  a 
judgment  against  William  A.  Rector  and  Emory  L.  Rector 
for  the  sum  of  two  hundred  and  thirty  eight  dollars  and 
fifty-nine  cents,  with  interest  and  costs;  being  an  affirma- 
tion of  the  judgment  of  a  justice  of  the  peace.  Defendants, 
on  writ  of  error  to  this  Court,  claim  that  the  judgment  was 
erroneous,  for  the  reasons:  (1)  That  the  suit  was  brought, 
as  shown  by  the  summons,  in  the  name  of  Weimer, W right 
&  Co.,  while  the  judgment  is  taken  in  the  name  of  Weimer, 
Wright  &  Watkins;  (2)  that  the  defendants  were  sued  as 
a  partnership,  and  the  judgment  is  against  them  individu- 
ally;  (8)  insufficiency  of  the  evidence  to  warrant  a  judg- 
ment. 

As  to  the  last  objection,  it  is  sufficient  to  say  that  the 
evidence  is  not  made  a  part  of  the  record,  nor  anywhere 
appears  therein. 

The  first  objection,  while  urged  as  showing  a  suit  by  one 
firm,  and  a  judgment  in  favor  of  another,  simply  shows  a 
misnomer,  to  which  no  objection  was  made  before  the  jus- 
tice, nor  in  the  circuit  court,  but  clearly  appears  to  have 
been  waived.  Section  J4,  chapter  125,  Code,  provides 
that  "no  plea  in  abatement  for  a  misnomer  shall  be  allowed 
in  any  action,  but  in  a  case  wherein,  but  for  this  section, 
a  misnomer  would  have  been  pleadable  in  abatement,  the 
declaration  and  summons  may,  on  motion  of  either  party, 
and  on  the  affidavit  of  the  right  name,  be  amended  by  in- 
serting the  same  therein."  This  section  applies  alone  to 
actions  in  the  circuit  court,  and  is  quoted  here  simply  to 
show  by  analogy  to  what  extent  pleadings  are  amenable  in 
a  justice's  court.     Clause  JO,  s.  50,  c.  50,  Code,  provides, 
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"The  pleadings  may  be  amended  at  any  time  before  the 
trial,  or  during  the  trial,  when  by  such  amendment  sub- 
stantial justice  will  be  promoted."  This  necessarily  in- 
cludes the  correction  of  a  misnomer  showing  a  variance 
between  the  summons  and  complaint,  or  the  contract  sued 
upon.  O'Connor  v.  Dils,  48  W.  Va.  54,  (26  8.  E.  354). 
But  no  objection  was  made  to  such  misnomer,  and  the  de- 
fendants appeared  and  pleaded  to  the  action  in  total  dis- 
regard thereof,  both  before  'the  justice  and  in  the  circuit 
court,  the  only  plea  entered  being  that  of  payment ;  thus 
admitting  the  original  cause  di  action,  and  waiving  the 
misnomer,  which  appears  in  no  place  except  in  the  sum- 
mons. Therefore,  if  there  might  have  been  any  force  in 
such  objection  if  urged  in  time,  other  than  to  compel  an 
amendment  of  the  summons,  the  appearance  and  plea  to 
the  action  cures  the  same,  as  thereby  the  summons  is  ren- 
dered functus  officio,  and  the  further  proceedings  in  the 
right  name  will  be  regarded  an  amendment  thereof. 

The  judgment  against  the  partners  individually,  in  dis- 
regard of  the  partnership  name,  is  not  an  error  of  which 
they  can  complain,  for  the  reasons  given  in  the  case  of 
Courson  v.  Parker,  39  W.  Va.  521,  (20  8.  E.  583).  Partners 
are  jointly  and  severally  liable  for  partnership  obligations, 
and  judgment  may,  in  a  proper  case,  be  taken  against  them 
jointly  or  severally.  There  being  no  error  to  the  prejudice 
of  the  defendants,  the  judgment  is  affirmed. 

Affirmed. 


CHARLESTON. 


Coleman  et  al.  v.  Parran  et  al.  43  784J 

43    737 
57    488 

Submitted  September  3,  1897—  Decided  Nov.  13,  1897.      

1.     Resulting  Trtst—  Expn #.s  7 'runt— Declaration  of  Parties. 
A  resulting  trust  being  a  men!  creature  of  equity,  it  cannot 
therefore  arise  where  there  is  an  express  trust  declared  hy  the 
parties,  and  evidenced  hy  a  written  declaration  of  such  ex- 
press trust,     (p.  752.) 
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2.    Trusts— Express  Trust. 

Where  a  trust  is  express,   implications    are   thereby  ex- 
cluded,    (p.  756.) 

Appeal  from  Circuit  Court,  Hardy  County. 

Bill  by  R.  L.  Coleman,  Emma  P.  Coleman,  and  William 
S.  Parran  agaist  Nina  A.  Parran  and  others,  in  equity,  for 
partition  and  sale  of  land.  Plaintiffs  had  a  decree  and  the 
defendants,  J.  C.  Parran  and  W.  V.  I).  Parran  appeal. 

Affirmed. 

K.  W.  Monroe  and  J.  T.  Hohn,  for  appellants. 

H.  S.  Carr,  Benj.  Dailky,  and  M.  VV.  Gamble,  for  appel- 
lees. 

McWhorter,  Judge: 

At  December  rules,  1891,  K.  L.  Coleman,  Emma  P.  Cole- 
man, and  William  S.  Parran  filed  their  bill  in  equity  in 
the  Circuit  Court  of  Hardy  County,  against  Nina  A.  Par- 
ran,  widow;  D.  T.  Parsons,  W.  V.  D.  Parsons,  John  C. 
Parran,  Martha  Barbee,  and  Samuel  Barbee,  defendants, 
alleging  that  the  said  parties  plaintiffs  and  defendants  are 
the  heirs  at  law  and  widow  of  N.  D.  Parran,  who,  in  .188-, 
died  seised  and  possessed  in  fee  simple  of  several  valuable 
tracts  of  land,  situate  in  said  Hardy  County,  on  or  near  the 
South  fork  of  the  South  branch  of  the  Potomac,  consisting 
of  three  hundred  and  ten  and  one-half  acres  conveyed  by 
John  Stump  to  said  N.  D.  Parran,  by  deed  dated  August 
81,  1852,  and  the  same  tract  on  which  N.  D.  Parran  resided 
at  the  time  of  his  death,  which  deed  from  Stump  to  Parran 
is  exhibited  with  the  bill ;  also,  a  tract  of  seventy  and 
three-fourth  acres,  which  was  assigned  to  said  N.  1).  Par- 
ran  in  the  chancery  cause  of  Custer  Bryan  v.  Godfrey  See 
and  others,  which  said  assignment  is  of  record  in  said 
Hardy  County  Court  clerk's  office,  and  a  copy  thereof  ex- 
hibited with  the  bill;  also,  a  tract  of  two  acres  adjoining 
the  seventy  and  three-fourth-acre  tract,  conveyed  to  said 
Parran  by  diaries  Lobb,  special  commissioner,  by  deed 
dated  on  the  27th  of  April,  1875,  recorded  in  said  office, 
and  a  copy  thereof  exhibited  with  the  bill ;  also,  a  tract  of 
fifty-eight  acres,  lying  on  Middle  Mountain,  but  plaintiffs, 
not  being  able  to  iind  deed  for  same,  could  not  locate  the 
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tract;  alleging  that  said  real  estate  is  not  susceptible  of 
partition,  but  that  it  would  be  greatly  to  the  advantage  of 
all  the  heirs  to  have  it  sold,  and  the  proceeds  divided 
among  those  entitled  to  it ;  and  praying  that  said  land 
be  decreed  to  be  sold,  and  after  assigning  to  Nina  A.  Par- 
ran,  the  widow,  her  dower  therein,  the  proceeds  be  dis- 
tributed to  the  parties  entitled  thereto,  and  for  general  re- 
lief. The  widow,  Nina  A.  Parran,  answered  the  bill, 
setting  up  her  rights  as  widow,  agreeing  to  the  sale  of  the 
lawk,  and  to  accept  a  gross  sum  of  the  proceeds  in  lieu  of 
dower,  and  averring  that  a  part  of  said  lands  are  agricul- 
tural lands,  and  should  be  rented  out  under  an  order  of  the 
court  until  such  time  as  an  advantageous  sale  could  be 
made. 

The  defendants  John  C.  Parran  and  D.  T.  Parsons  and  W. 
V.  D.  Parsons,  his  wife,  tiled  their  joint  answer,  in  the 
nature  of  a  cross  bill,  admitting  the  death  of  N.  D.  Par- 
ran  ;  that  at  the  time  of  his  death  he  was  in  possession  of 
and  occupying  the  several  tracts  of  land  mentioned  in  the 
bill,  and  sought  to  be  partitioned,  but  denying  that  dece- 
dent owned  it  in  fee;  averring  that  respondents  John  0. 
Parran  and  W.  V-  D.  Parsons  (formerly  Parran)  were  the 
only  children  of  said  N.  D.  Parran,  deceased,  and  his  wife, 
Adaline  Louisa  («^  Craigen);  that  their  mother  was  the 
daughter  of  John  Craigen,  who  departed  this  life  in  the 
latter  part  of  the  year  1826,  leaving  a  will,  which  was  pro- 
bated in  Hardy  county  on  the  the  9th  of  January,  1827,  and 
exhibited  a  copy  thereof;  that  John  Craigen  devised  his 
home  place  and  four  tracts  of  woodland  to  said  Adaline 
Craigen,  afterwards  Parran  (said  respondent's  mother), 
for  and  during  her  natural  life,  and  after  her  death  to  the 
issue  of  her  body,  and  in  default  of  any  issue,  then  to  the 
rest  of  her  heirs;  but  Mary  Ann  Craigen,  the  wife  of  John 
Craigen,  and  executrix  under  the  will,  had  a  life  estate  in 
said  lands;  that  at  the  time  their  father  married  their 
mother,  which  was  about  the  year  1836,  he  was  entirely 
without  means;  that  all  the  money  and  property  acquired 
by  him  was  the  result  of  the  profits  accruing  from  the  real 
estate  devised  to  their  mother  and  grandmother  as  aforesaid, 
and  from  the  sale  of  a  large  part  thereof,  and  charging  and 
averring  that  the  seven  thousand  dollars  paid  for  the  three 
hundred  and  ten  and  one-half  acres  of  land  conveyed  to 
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said  N.  D.  Parran  by  John  Stump,  and  on  which  Parran 
resided  at  the  time  of  his  death,  was  the  money  and  sepa- 
rate estate  of  their  mother,  Adaline,  and  their  grand- 
mother, Mary  Ann  Craigen,  derived  from  the  sale  of  her 
maiden  lands  and  other  property,  and  was  paid  for  in  the 
lifetime  of  said  Mary  Ann  Craigen,  and  that  the  same  was 
true  as  regards  the  other  lands  mentioned  in  plaintiflV 
bill;  that  when  the  said  Stump  farm,  of  three  hundred  and 
ten  and  one-half  acres,  was  purchased,  the  deed  for  same 
was  made  to  N.  D.  Parran,  instead  of  to  the  said  Adaline 
Parran  and  Mary  Ann  Craigen,  without  the  latter's  knowl- 
edge and  consent,  and,  when  they  learned  how  the  deed 
had  been  drawn,  they  called  the  said  N.  D.  Parrarfs  atten- 
tion to  the  fact,  and  asked  that  the  said  deed  be  corrected, 
or  something  done  to  show  that  said  land  belonged  to 
them,  and,  at  the  death  of  her  said  husband,  should  be- 
come the  property  of  respondents;  that  said  N.  D.  Parran, 
recognizing  the  justice  of  said  claim,  at  once  assented  to 
it,  and  drew  up,  or  had  drawn  up,  a  proper  paper  writing, 
duly  signed  by  him,  wherein  he  acknowledged  the  real 
ownership  of  said  land  to  Ik»  in  their  mother,  and  provided 
that,  upon  his  death,  the  said  John  C.  Parran  and  W.  V. 
D.  Parran  (now  Parsons)  should  be  the  owners  of  said 
land,  and  that  this  is  equally  true  of  the  other  lands  men- 
tioned in  the  bill;  that,  while  the  deeds  were  made  to  N. 
D.  Parran,  the  money  of  respondent's  mother  and  grand- 
mother, derived  from  the  sale  of  other  lands  and  other 
property,  was  used  in  paying  for  them,  and  proper  paper 
writings  were  signed  by  the  said  N.  D.  Parran  as  to  these 
lands  also,  showing  that  upon  his  death  they  should  be 
owned  by  respondents;  that  they  had  seen  these  paper 
writings,  but  were  not  then  able  to  file  them  with  their 
answer,  as  they  had  not  yet  been  able  to  fully  examine  the 
papers  left  at  his  home  by  their  father  when  he  died,  but 
would  as  soon  as  practicable  make  such  examination  and 
file  such  papers  if  they  could  be  found,  and,  if  they  could 
not  be  found,  they  would  ask  leave  of  the  court  to  prove 
their  contents  by  oral  testimony,  which  they  could  easily 
do  to  the  satisfaction  of  the  court ;  and  averred  that,  by  rea- 
son of  the  matters  and  things  alleged  in  said  answer,  the  said 
Parran  only  held  said  lands  in  trust  for  them  during  his  life; 
and  that  at   his  death  they  became  sole  equitable  owners 
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thereof,  and  that  they  still  own  the  same;  and  praying 
that  no  further  action  should  be  taken  by  the  [court  in  this 
cause  until  the  questions  raised  by  the  said  answer  should 
be  inquired  into  and  adjusted,  and  for  general  relief. 

To  which  answer  and  cross  bill  plaintiffs  H.  L.  Coleman, 
Emma  P.  Coleman,  William  S.  Parran,  and  the  defen- 
ants  Nina  A.  Parran,  widow  of  N.  I).  Parraji,  deceased, 
Martha  Barbee  and  Samuel  Barbee,  filed  their  demurrer 
(which  v;as  overruled)  and  special  replication,  wherein 
they  traverse  every  material  allegation  of  the  answer,  de- 
nying that  the  seven  thousand  dollars,  or  any  part  thereof, 
paid  for  the  three  hundred  and  ten  and  one-half  acres,  the 
Stump  land  conveyed  toN.  I).  Parran  by  deed  of  August 
81,  1852,  was  the  money  and  separate  estate  of  Adaline, 
wife  of  N.  I).  Parran,  derived  from  the  sale  of  her  maiden 
lands  and  other  property,  or  that  any  part  of  said  jnir- 
chase  money  was  paid  out  of  the  money  or  funds  of  Mary 
Ann  Craigen,  or  that  the  other  lands  in  the  bill  mentioned 
were  purchased  by  the  said  N.  D.  Parran  with  the  money 
and  separate  estate  of  the  said  Adaline  Parran,  derived 
from  the  sale  of  her  maiden  lands  and  other  property,  or 
that  the  Stump  land  and  other  lands  mentioned  in  said 
bill,  or  any  portion  thereof,  were  purchased  or  paid  for 
with  the  money  of  the  said  Mary  Ann  Craigen,  or  paid  for 
in  the  lifetime  of  said  Mary  Ann  Craigen;  and  averring 
that  all  the  said  lands,  except  the  Stump  land,  were  pur- 
chased by  said  N.  I).  Parran  after  the  death  of  said  Mary 
Ann  Craigen,  and  that  the  purchase  money  for  the  Stump 
land,  with  the  exception  of  the  cash  payment  of  three 
thousand  dollars,  was  paid  after  the  death  of  said  Mary 
Ann  Craigen;  further,  that  the  said  real  estate*  in  the  bill 
mentioned  was  purchased  of  said  Stump  by  said  N.  I).  Par- 
ran  with  his  own  money,  and  that  the*  deed  for  said  real 
estate  was  made  to  him,  and  that  said  real  estate  was  held 
and  owned  by  him  in  fee  simple;  and  denying  that  said 
Adaline  Parran  and  Mary  Ann  Craigen  called  the  atten- 
tion of  said  Parran  to  the  fact  that  the  deed  was  made  to 
him,  or  that  they  asked  that  the  i\iKH\  should  be  corrected, 
or  something  done  to  show  that  said  real  estate  belonged 
to  them,  and  at  the  death  of  Adaline's  said  husband  should 
become  the  property  of  said  John  C.  Parran  and  W.  V.  I). 
Parsons;  and  denving  that  anv  such  claim  as  is  asserted  in 
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the  cross  bill  was  made  by  Adaline  Parran  and  Mary  Ann 
Craigen,  or  either  of  them,  or  that  such  claim  was  recog- 
nized or  assented  to   by  said  N.   D.  Parran;  and  denying 
that  the  said  Parran  drew  up  or  had  drawn  np  any  proper 
paper  writing,  or  any  writing,  duly  signed  by  him,  wherein 
he  acknowledged  the  real  ownership  of  said  real  estate  to 
.  be  in  said  Adaline  Parran,  and  providing  that,  upon  his 
death,   the  said  John  C.    Parran   and  W.    V.   D.  Parsons 
should  be  the  owners  of  said  lands;  and  denying  that  the 
other  lands  mentioned  in  the  bill  were  purchased  by  Parran 
with  the  money  of  Adaline  and  Mary  derived  from  the  sale 
of  her  land  and  other  property ;   and  denying  that  proper 
paper  writings  were  signed  by  said   Parran  as  to   these 
lands  showing  that  at  his  death  said  lands  should  be  owned 
by  said  Parran  and  Parsons,  and  that  no  such  paper  writ- 
ing or  writings  ever  existed;  and  utterly  denying  that  any 
such  writing  or  writings   were  ever  seen   by  said  John  C. 
Parran  and  W.  V.  I).  Parsons,  or  either  of  them ;  and  de- 
nying that  the  said  N.  D.  Parran  only  held  said  real  estate 
in  trust  for  the  said  John  C.  Parran  and  Parsons  during  his 
life,  and  that  at  his  death  they  became  the  sole  equitable 
owners  thereof,  and  still  own  the  same;  and  averring  that 
all  of  said  real  estate  in  the  bill  mentioned  was  purchased 
by  said  Parran  with  his  own  money,  and  held  by  him  in 
fee  simple,  and  was  not  held  by  him  in  trust  for  Parran 
and  Parsons,  or  for  anybody  else ;  and  denying  that  said 
N.  D.   Parran,  at  the  time  he  married  Adaline  Craigen, 
was  utterly  without  means ;  and  further  denying  that  said 
N.  D.  Parran  ever  held  said  real  estate,  or  any  part  of  it, 
in  trust,  as  alleged  in  the  cross  bill ;   but  averring  that,  on 
the  contrary,  he  purchased  said  real  estate  with  his  own 
funds,  and  the  same  was  conveyed  to  him  in  fee  simple,  as 
shown  by  the  deeds  filed  in  the  cause;  further  averring 
that  said  real  estate  was  always  held,  owned,  and  claimed 
by  N.  D.   Parran  in  fee  simple;   that  he  time  and  again 
offered  to  sell  said  real  estate,  and,  in  order  to  effect  the 
sale  of  the  same,  placed  it  in  the  hands  of  other  parties  or 
agents,  to  sell  at  specified  prices,  for  the  sale  of  which  said 
Parran  was  to  pay  the  parties  making  the  sale  a  commis- 
sion;   averring   that   on    the   7th   of1  September,  1887,  he 
executed  a  deed  of  trust  to  Benjamin  Dailey,  trustee,  con- 
veying all  his  real  estate  in  the  bill  mentioned,  and,  in  ad- 
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dition  thereto,  a  tract  of  about  seven  thousand  acres,  to 
secure  a  debt  of  three  thousand  dollars,  a  copy  of  which 
deed  of  trust  is  filed  as  an  exhibit ;  that  by  deed  dated  the 
14th  day  of  December,  1889,  N.  D.  Parran  and  wife  con- 
veyed to  I.  H.  0.  Pancake,  for  the  sum  of  four  thousand 
dollars,  a  tract  known  as  the  seven  thousand  acre  tract,  de- 
scribed in  the  deed  as  six  thousand  seven  hundred  and 
sixty-eight  acres,  and  exhibited  a  copy  of  the  deed  ;  further 
averring  that  there  was  a  suit  pending  in  the  circuit  court 
of  Hardy  County  concerning  the  said  sale  of  land  by  Par- 
ran  and  wife  to  Pancake  for  several  years,  in  which  John 

C.  Parran  took  a  lively  interest  on  behalf  of  the  parties 
who  instituted  the  suit  against  his  father,  but  no  claim  or 
right  whatever  was  set  up  or  asserted  by  said  John  C.  Par- 
ran  and  W.  V.  D.  Parsons,  although  all  the  facts  were 
then  as  much  in  their  knowledge  as  now,  and  their  father, 
N.  D.  Parran,  was  then  living  and  vigorously  defending 
said  suit,  and  was  sustained  by  the  courts  in  his  defense 
in  said  suit,  and  that  said  W.  V.  D.  Parsons  was  fully 
aware  of  the  sale  of  said  lands  to  said  Pancakes,  and  the 
pendency  of  said  suit ;  and  further  averring  that  said  Ada- 
line  Parran,  the  mother  of  said  John  C.  Parran  and  W.  V. 

D.  Parsons,  died  on  the day  of ,  1872;  that  on  the 

19th  day  of  April,  1876,  the  said  N.  D.  Parran  conveyed 
to  the  said  John  C.  Parran  and  W.  V.  D.  Parsons  all 
his  right  as  tenant  by  curtesy  in  all  the  lands  of  their 
motJier,     the     said     Adaline     Parran;    that     said     deed 

was    acknowledged    on  the   day  of  ,   and    was 

accepted  by  the  parties  and  admitted  to  record  on  the  12th 
day  of  March,  1888,  and  on  the  27th  day  of  March,  1888, 
was  examined  and  delivered  to  said  John  C.  Parran, 
and  averring  that  if,  at  the  time  of  the  execution  of 
the  last  mentioned  deed,  John  C.  Parran  and  W.  V.  D.  Par- 
sons had  any  claim  or  right  whatever  to  any  lands  held  by 
said  N.  D.  Parran  that  was  the  time  to  have  asserted,  or 
to  have  obtained  some  recognition  of,  their  claims;  but 
that  their  claim  that  they  were  the  owners  of  said  real 
estate  mentioned  in  the  bill,  and  that  said  lands  were 
held  in  trust  by  the  said  N.  D.  Parran  for  them,  was  not 
made  at  that  time,  and  was  never  made  or  heard  of 
until  several  years  after  the  death  of  N.  D.  Parran,  and 
one  year  after  the  institution  of  this  suit,  and  exhibited  a 
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copy  of  said  deeds  of  N.  D.  Parran  to  John  C.  Parran  and 
W.   V.   D.    Parsons;  that    said   Parran   and   Parsons  held 
what  is  known  as  the   "Craigen  Home  Place"  under  said 
conveyance  from   the  said   N.  D.  Parran  from  the  date  of 
said  deed  up  to  the  time  of  said  Parran's  death,  and  par- 
titioned said  place  bet  ween  themselves  after  said  deed  was 
made    to  thern;    further    averring  that  the    will  of  John 
Craigen  set  forth  in  said  cross  bill  does  not  correctly  pre- 
sent the  title  to  the  lands  in  said  will  set  forth  and  devised, 
in  this :  that  the  said  John  Craigen  did  not  have  title  to 
all  of  said  home  place  and  four  tracts  of  woodland  devised 
by  said  will  to  Adaline  Craigen  for  life ;  that  George  See, 
by  his  will,  a  copy  of  which  is  filed  with  this  answer,  de- 
vised to  John  Craigen  and  Mary,  his  wife,  one-half  of  the 
plantation  upon  which  he  resided,  upon  the  conditions  set 
forth  in  said  will;  that  he  gave  to  his  daughter  Phoebe 
Couchman  the  upper  half  of   said   place,   to   be   equally 
divided  between  her  and  John  Craighen,  and,  if  she  died 
without  heirs  of  her  body,  the  said  half  should  be  divided 
between  John  Craigen  and  Adam  See ;  that  the  said  Phcebe 
Couchman  died  without  issue  of  her  body,  thus  giving  the 
upper  half  of  the  place  to  John  Craigen  and  Adam  See; 
that   there   is    nothing   in  this   cause  to  show   that  John 
Craigen  and  his  wife  purchased  Adam  See's  interest  in  said 
place;  and  denying  that  said  Craigen  and  his  wife  pur- 
chased said  interest  of  said  Adam  See,  which  interest  was 
one-fourth  of  said  place;  that,  if   said  Craigen  and  .his 
wife  purchased  Adam   See's  interest  in   said  place  under 
the  provisions  of  George   See's  will,  Mrs.   Craigen  would 
have  been  entitled  to  one-eighth  of  said  place  under  said 
purchase,  and  to  one-fourth  under  the  will  of  George  See, 
which  would  have  made  her  interest  in  the  place  three- 
eighths. 

Respondents,  further  answering,  said  that  said  N.  D. 
Parran  purchased  said  real  estate  in  the  bill  mentioned 
for  his  own  use  and  benefit,  and  denied  that  any  arrange- 
ment, agreement,  or  understanding  was  made,  before  or 
after  the  purchase  of  any  of  the  said  real  estate  by  him, 
either  with  the  said  Mary  A.  Craigen  or  his  wife,  that  the 
said  real  estate,  or  any  part  of  it,  was  purchased  or  held 
by  him  in  trust  for  them,  or  either  of  them,  or  for  the  said 
John  C.    Parran  and   W.  V.   D.  Parsons,  or  for  any  one 
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else;  and,  while  denying  that  said  N.  D.  Parran  pur- 
chased said  real  estate  from  the  proceeds  of  sale  of  the 
land  or  property  of  his  wife,  the  said  Adaline  Parran,  or 
with  the  money  or  property  of  Mary  Ann  Craigen,  sub- 
mitting that  he  had  the  right  to  receive  the  rents  and 
profits  of  the  land  of  his  said  wife,  and  to  reduce  her  per- 
sonal property  into  possession,  and  to  make  such  use  and 
investment  thereof  as  he  might  desire  or  deem  proper 
under  the  then-existing  laws  of  the  Statcof  Virginia,  and 
that  even  if  the  said  N.  D.  Parran  had  received  any  money 
from  Mary  Ann  Craigen,  which  is  denied,  that  it  would 
only  have  created  a  personal  liability  upon  him,  which 
could  only  have  been  enforced  in  a  court  of  law,  and  which 
cannot  at  this  time  be  continued  into  a  trust;  and  claim- 
ing that  the  fact  that  said  Stump  land  was  purchased  by 
the  said  Parran  in  1852;  that  said  Mary  Ann  Craigen  died 
in  1858,  leaving  a  will ;  that  said  Adaline  Parran  died  in 
1872  or  1873;  and  that  N.  D.  Parran  died  in  189();  and 
that  the  said  claim  that  the  said  Parran  held  the  land  in 
the  bill  mentioned  in  trust  for  the  said  John  C.  Parran 
and  W.  V.  D.  Parsons  was  never  made  or  set  up  until  the 
said  cross  bill  was  filed, — justifies  the  respondents  in  say- 
ing that  the  said  claim  of  said  trust  is  a  stale  claim,  and 
is  of  such  a  character  that  a  court  of  equity  will  not  en- 
force it;  and  praying  that  the  relief  asked  for  in  the 
original  bill  may  be  granted,  and  for  general  relief. 

The  will  of  George  See  provides  for  Mary  Ann  Craigen, 
his  daughter,  who  was  the  mother  of  Adaline  Louise  Par- 
ran,  as  follows :  UI  give  and  bequeath  unto  my  son-in- 
law,  John  Craigen,  and  his  wife,  Mary,  and  heirs,  one-half 
of  the  plantation  whereon  I  live,  and  adjoining  Harness' 
land,  and  all  the  advantages  arising  therefrom  to  them 
and  the  heirs  of  my  daughter  Mary's  body,  forever.  I 
give  and  bequeath  unto  my  daughter  Phoebe  Couchman 
the  upper  half  of  my  plantation,  to  be  equally  divided 
between  her  and  John  Craigen  as  to  quality  and  quantity; 
but,  should  my  said  daughter  die  without  heirs  of  her 
own  body,  it  is  then  my  will  and  desire  that  said  half  of 
my  plantation  should  be  divided  between  my  son-in-law 
John  Craigen  and  my  son  Adam  See ;  and,  should  my  son 
Adam  dispose  of  the  lands  whereon  he  now  lives,  it  is  my 
desire  that  John  Craigen  and  Mary,  his   wife,  shall  h:ive 
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Adam's  part,  on  paying  to  him,  the  said  Adam,  three  hun- 
dred pounds  in  two  annual  payments;  and  also,  on  the 
death  of  my  daughter,  John  Craigen  and  my  son  Adam 
shall  pay  to  my  son  George  See,  Jr.,  one  hundred  pounds, 
to  Oath.  Paul  one  hundred  pounds,  to  Leonard  Stump  and 
Eliza,  his  wife,  one  hundred  pounds,  and  to  John  See's 
children  one  hundred  pounds,  to  them  and  their  heirs.  * 
*  *  I  give  and  bequeath  unto  .John  Craigen  and  Mary, 
his  wife,  and  to  *my  daughter  Plupbe  Couchman,  an  out- 
survey  upon  Watt's  Run,  to  be  equally  divided,  and  sub- 
ject to  the  same  rules  as  the  property  above'  divided,  to 
them  and  their  heirs,  forever.  1  also  give  and  bequeath 
unto  my  son  George  See,  my  son  Adam  See,  my  daughter 
Catty  Paul,  my  daughter  Plupbe  Couchman,  my  son-in-law 
John  Craigen  and  Mary,  his  wife,  my  son-in-law  Leonard 
Stump  and  Eliza,  his  wife,  and  to  the  children  of  John  See, 
dee'd,  one  share  only  of  all  my  property  remaining  at  my 
decease,  and  not  here  divided,  to  be  divided  equally 
amongst  them  and  their  heirs.  Also,  at  the  death  of  my 
beloved  wife,  it  is  my  will  that  all  the  negroes  left  to  her 
for  life  should  be  equally  divided  amongst  my  children, 
and  the  children  of  John  See  to  have  one  child's  share,  as 
aforesaid,  and  to  them  all  and  their  heirs,  forever."  The 
will  of  John  Craigen  provides  for  the  immediate  sale  of  his 
perishable  property,  not  in  said  will  otherwise  disposed  of, 
and  proceeds  applied  to  his  debts;  and  to  his  wife,  Mary 
Ann  Craigen,  he  gave  the  plantation  whereon  he  lived, 
with  all  household  and  kitchen  furniture,  two  plows,  one 
harrow,  two  work  horses,  four  cows,  twelve  sheep,  twelve 
hogs,  with  the  gear  belonging  to  the  work  horses,  negroes 
Tom,  Lean,  Han,  and  Henry,  for  and  during  her  natural 
life,  out  of  which  his  children  were  to  be  supported  until 
they  should  marry,  provided  they  remained  with  their 
mother,  and  at  marriage  were  to  receive  their  proportion- 
ate share  of  the  movables  as  an  outfit  agreeable  to  those  who 
had  been  provided  for  already;  and  his  wife  to  have  full 
third  part  of  all  his  lands  during  the  same  period,  after  her 
decease  to  be  disposed  of  as  in  said  will  directed,  all  his 
other  lands  to  be  rented,  except  so  much  as  his  executrix 
might  think  necessary  for  the  maintenance  and  support  of 
those  of  his  children  who  were  then  married  and  had 
families  to  maintain,   or  such   as  might  thereafter  place 
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themselves  in  such  position  as  to  require  a  home ;  then 
proceeds  to  devise  to  his  several  children  by  name,  and 
the  heirs  of  their  respective  bodies  (and,  in  default  of 
heirs  of  the  body  of  any  one  at  his  death,  the  share  of 
such  to  be  divided  equally  among  the  others  or  their  chil- 
dren), his  various  tracts  of  land;  and  to  his  youngest 
daughter,  Adaline  Louisa,  he  gave  his  home  place,  with 
four  outsurveys  in  the  mountains,  "subject  to  the  same 
limitations,  to  wit,  for  and  during  her  natural  life,  and  at 
her  decease  to  the  heirs  of  her  body,  and,  in  default  of 
having  any,  to  revert  to  the  rest  of  my  heirs."  On  the 
2d  of  October,  1854,  the  will  of  Mary  Ann  Oraigen  was 
probated  in  Hardy  County  Court,  wherein  she  bequeathed 
to  her  daughters  Catherine  E.  Williams  and  Adaline  L. 
Parran  all  the  estate  of  which  she  might  die  possessed, 
saving  and  excepting  certain  sums  of  money,  secured  by 
deeds  of  trust  executed  by  James  Taylor  to  George  W. 
Washington,  trustee,  for  testator's  benefit,  which  she  be- 
queathed to  a  trustee  for  her  daughter  Eveline  Taylor  and 
her  children. 

Dr.  N.  I).  Parran  married  Adaline  Louisa  Craigen  about 
the  year  1836,  and  resided  on  the  Craigen  place  from  that 
time  until  after  the  death  of  his  wife,  Adaline,  which  oc- 
curred about  1872.  After  his  marriage  to  Miss  Craigen, 
who  was  his  second  wife,  he  seems  to  have  had  a  rather 
checkered  career  from  a  financial  standpoint.  He  became 
involved,  and  in  1843,  on  his  own  application,  he  was  de- 
clared a  bankrupt  by  the  United  States  district  court  of 
the  Western  district  of  Virginia,  and  on  October  14th  of 
that  year  was  discharged  from  all  his  debts.  After  this, 
Dr.  Parran  continued  to  live  at  the  Craigen  place,  and  evi- 
dently took  a  very  active  interest  in  the  affairs  of  the farm, 
and  did  considerable  trading  for  himself,  and,  before  his 
death,  acquired  some  property  at  least  in  his  own  right, 
about  which  no  question  has  been  raised.  At  one  time,  in 
December,  1889,  he  sold  a  tract  of  some  seven  thousand  acres 
of  mountain  land  for  four  thousand  dollars.  James  Wolf, 
a  witness  for  appellants,  testifies  that  he  bought  from  him 
since  the  war  a  parcel  of  land  for  two  hundred  and  twenty- 
live  dollars;  and  M.  H.  See,  one  of  appellants'  wit- 
nesses, on  cross-examination,  to  the  question  whether  he 
was  acquainted  with  Dr.  Parran,  and  whether  his  "stand- 
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ing  in  the  community  as  a  business  man,  and  honest  and 
honorable  man,  was  not  of  the  very  best,''  says:  "1.  was 
very  well  acquainted  with  him,  and  his  standing  was  of  the 
very  best, — among  the  best."  On  the  81st  of  August, 
1852,  Dr.  Parran  purchased  three  hundred  and  ten  and 
one-half  acres  of  land  from  John  Stump,  known  in  the 
record  as  the  "Stump  Farm."  He  paid  three  thousand  dol- 
lars cash,  and  for  the  residue  gave  his  several  bonds  for 
eight  hundred  dollars  each,  payable  to  John  Stump,  on  the 
1st  days  of  September,  1853,  1854,  1855,  185(5  and  1857,  re- 
spectively. The  deed  for  this  tract  of  land  was  acknowl- 
edged and  admitted  to  record  in  the  clerk's  office  of  Hardy 
County  Court  on  the  day  of  its  date.  There  is  evidence 
tending  to  prove  that  a  part  of  the  money,  at  least,  paid 
on  this  farm,  was  from  the  Craigen  farm,  fhe  proceeds  of 
sale  of  two  negroes  and  of  a  lot  of  cattle  at  different  times; 
and  there  is  conflict  of  testimony  as  to  the  part  taken  by 
Dr.  Parran  in  the  conduct  and  control  both  of  the  Craigen 
and  Stump  farms,  some  of  the  witnesses  stating  tluit  Par- 
ran  had  no  control,  that  Mary  Ann  Craigen  did  all  the  hir- 
ing and  paying  on  the  Craigen  farm,  and  that  John  C.  Par- 
ran  built  the  house  on  the  Stump  farm,  and  managed  the 
whole  business,  while  others  say  that  his  father,  N.  D.  Par- 
ran,  did  it,  and  file  receipts  for  work  done  on  the  house, 
and  prove  that  he  hired  and  paid  the  expenses  and  con- 
trolled the  matter.  After  the  house  was  built,  N.  D.  Par- 
ran  moved  onto  the  Stump  farm,  and  worked  it  until  his 
death.  On  the  7th  day  of  September,  1887,  N.  D.  Parran 
and  wife,  the  defendant,  Nina  A.  Parran,  executed  a  deed 
of  trust  on  said  lands  sought  to  be  partitioned,  including 
the  Stump  farm,  and  on  a  tract  of  six  thousand  seven  hun- 
dred and  sixty-eight  acres  of  mountain  land,  to  Benjamin 
Bailey,  trustee,  to  secure  to  Ann  K.  Covell  the  sum  of 
three  thousand  dollars.  To  show  that  the  plaintiff  in  the 
cross  bill,  John  O.  Parran,  regarded  the  land  as  b?ing  the 
property  of  his  fat  her ,  the  defendants  introduced  two  letters 
written  by  said  John  (\  Parran,  marked  "Exhibit  C,1'  with 
deposition  of  M.  W.  Gamble,  as  follows:  "Green  Spring, 
W.  Va.,  December  Oth,  1889.  Dear  Pa:  I  am  in  receipt 
of  a  letter  from  Win.  Stump,  here  inclosed,  informing  me 
of  the  sale  of  your  mountain  land  for  the  sum  of  $5,126  dol- 
lars cash,   you  having  given  him  authority — do  so.     You 


Digitized  by  CjOOQ IC 


Coleman  et  al.  y.  Parran  et  ah  749 

after  gave  Messrs.  Pancakes  the  option  for  $4,000  on  time. 
You  must  have  forgotten  your  arrangement  with  Stump. 
Your  chances  for  trouble  are  imminent.  Possibly,  by  Nin- 
nie  refusing  to  sign  the  deed  may  save  you.  In  either  case 
one  party  or  the  other  will  claim  damage.  I  write  hoping  it 
may  reach  you  before  you  have  gone  too  far.  The  40  acres 
in  Shook's  run  is  not  included  in  your  Green  &  Fleming 
tract.  If  you  can  keep  it  out,  hold  it  for  me.  I  had 
thought  to  have  been  up  long  since.  Love  to  all.  J." 
Also:  "Green  Spring,  W.  Va.,  Dec.  1889.  Dr.  Pa:  I 
wrote  hurriedly,  and  without  knowing  just  how  far  you 
had  gone.  Have  since  had  a  talk  with  Will  Stump,  and  I 
cannot  see  any  way  but  to  play  out  the  best  you  can.  It 
was  not  your  intention  formerly  to  sell  all  the  timber  from 
your  Adam  See  land  or  your  Stump  farm,  but  I  find  you 
have  made  a  clean  sweep,  even  the  44  acres  in  Shook's  run 
that  you  once  sold  to  me  in  connection  with  2  acres  at  Abe 
See's  and  Adam  See's  land  for  $1,500;  but,  as  you  failed 
to  make  anything  out  of  my  part  of  home  place,  I  give  up 
the  said  land.  I  do  not  write  this  to  embarrass  you,  but  to 
remind  you  of  the  necessity  of  holding  some  timber — say, 
two  or  more  hundred  acres— you  might  reserve  from  your 
S.  E.  of  Stump  place  corner,  and  running  with  the  top  of 
Stony  Run  ridge  to  Adam  Harness'  line,  embracing  the 
land  east  of  Judy's  and  Neff's.  Do  not  think  me  officious 
for  offering  these  suggestions  unrequested.  I  am  prompted 
only  by  the  best  motives  for  your  interest.  1  paid  last 
spring  $754  security  for  parties.  This  was  caused  by  a 
man  who  is  now  sucking  the  blood  of  someone  else.  That, 
with  short  crops  last  year,  and  this,  has  rendered  me  so 
thin  one  might  read  the  declaration  on  both  sides.  Yet  I 
am  determined  to  pull  through  or  die  in  the  traces.  I  wish, 
if  you  see  Mr.  Adam  Fisher,  ask  him  if  he  would  want  any 
lime  this  spring,  and,  if  so,  what  he  will  pay  at  kiln  near 
John  Redman's,  or  what  delivered.  I  saw  Will  a  few  days 
ago.  He  regrets  and  condemns  Pancake's  action,  knowing 
that  the  land  was  sold  before  he  came  to  you,  and  the  price. 
I  am  now  getting  out  corn,  badly  damaged  and  light. 
Yours  truly,  J.  (J.  Parran." 

Appellants  prove  some  declarations  made  by  N.  I).  Par- 
ran,  to  the  effect  that  he  had  no  interest  in  the  Stump 
farm.     Witness  George  W.  Cleaver  savs  :      "He   told   me 
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often  that  the  8tump  place  belonged  to  Virginia  and  John 
Parran ;  and  not  only  that,  he  told  me  a  short  time,  a  day 
or  two,  before  Mrs.  Parran's  death,  that  he  would  have 
not  a  place  to  put  his  head  under  without  it  was  John  and 
Virginia's  request  to  leave  him  a  home,  or  stay  there." 
Witness  further  stated  that  after  the  death  of  Mrs.  Parran, 
when  the  doctor  was  talking  about  building  on  the  Stump 
place,  "he  was  not  able  to  build  himself,  without  John 
and  Virginia  helping  him  ;  that  it  would  be  coming  to  them 
any  how  after  his  death,  and  it  was  theirs  at  the  time." 
Witness  Mary  Stump  testified  that,  on  the  night  of  the 
death  of  Adaline  L.  Parran,  she  "went  to  console  the  doc- 
tor, and  he  told  me  that  he  hadn't  anything  on  earth  ;  he 
was  homeless,  and  that  everything  belonged  to  Virginia 
and  John."  Witness  Seymour  Thorn  says  he  heard  a  con- 
versation between  Dr.  Parran  and  Mrs.  Craigen  and  Mrs. 
Parran.  The  doctor  said  the  Branson  place  was  for  sale, 
and  they  ought  to  try  and  buy  it.  "They  said  they  would 
not  do  it ;  that  he  would  have  it  deeded  to  himself  as  he 
did  the  Stump  place."  That  witness  heard  N.  D.  Parran 
say  "the  land  and  house  was  theirs  at  his  death,  and  he 
was  to  stay  there  while  he  lived.  He  wanted  them  to  go 
to  the  expense  of  building  the  house  for  him  to  live  in,  as 
it  was  theirs  at  his  death."  There  is  no  attempt  to  prove 
the  sale  of  the  life  estate  or  estate  by  the  curtesy  of  Dr. 
Parran  in  his  wife's  property,  except  by  oral  testimony, 
which  is  objected  to.  Witness  Simon  Dasher  says :  "I 
was  present  here  in  Moorefield  when  his  life  interest  wras 
sold  in  the  Craigen  place.  As  well  as  I  recollect,  it  was 
sold  or  bid  in  at  about  $2,100  by  Jerrard  Williams,  if  my 
memory  serves  me  right."  There  is  no  evidence  whatever 
that  it  was  ever  conveyed,  or  that  N.  D.  Parran  was  ever 
disjjossessed  thereof.  N.  D.  Parran  had  no  interest  by 
virtue  of  his  marital  rights  in  the  "home  place"  of  John 
Craigen  at  the  time  he  filed  his  schedules  in  bankruptcy, 
and  also  at  the  time  it  is  claimed  his  life  interest  was  sold, 
as  Adaline  Louisa,  his  wife,  took  nothing  therein  until  the 
death  of  her  mother,  Mary  Ann  Craigen,  at  which  time 
she  took  a  life  estate  in  the  estate  of  John  Craigen,  under 
his  will,  and  the  one  undivided  half  in  fee  of  whatever  in- 
terest  Mary  Ann  Craigen  had  therein,  and  which  by  her 
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will  she  left  equally  to  Adaline  and  her  sister  Mrs.  Wil- 
liams. 

The  cause  came  on  to  be  heard  on  the  13th  day  of  March, 
1896,  upon  the  papers  formerly  read  therein,  the  answer 
of  John  C.  Parran  and  W.  V.  D.  Parsons  in  the  nature  of 
a  cross  bill,  and  the  amended  cross  bill  of  the  said  John  C. 
Parran  and  W.  V.  D.  Parsons,  and  upon  the  answer  or 
special  replication  in  writing  to  said  cross  bill  and  amended 
cross  bill,  and  upon  the  second  amended  cross  bill,  making 
certain  new  parties  to  the  suit,  process  duly  executed 
thereon,  and  upon  the  depositions  of  witnesses  with  the 
objections  thereon  indorsed  and  sustained,  by  the  objec- 
tion of  John  C.  Parran  and  W.  V.  D.  Parsons;  and,  being 
argued  by  counsel,  the  court  dismissed  said  answers  of 
John  C.  Parran  and  W.  V.  D.  Parsons  so  far  as  they  are 
in  the  nature  of  cross  bills  setting  up  a  claim  by  the  said 
respondents  to  be  the  sole  owners  of  the  land  in  the  bill 
and  proceedings  mentioned,  at  the  cost  of  said  respond- 
ents, the  court  being  of  the  opinion  that  their  said  claim 
was  not  sustained,  from  which  decree  said  Parran  and  Par- 
sons appeal  to  this  Court,  and  assign  the  following  errors : 
u(l)  The  court  erred  in  holding,  as  it  must  have  been 
done,  under  the  evidence  in  this  cause,  that  Dr.  Parran 
had  any  interest  in  the  home  place  during  the  lifetime  of 
Mary  Ann  Craigen,  or  his  wife,  Adaline  L.  Parran,  or  that 
he  had  curtesy  in  the  home  place  of  any  of  the  outlying 
surveys  after  Adaline  L.'s  death.  (2)  The  court  erred  in 
holding  that  the  plaintiffs  were  entitled  to  any  distributive 
shares  of  the  lands  acquired  by  Dr.  Parran,  as  shown  in 
this  record.  (3)  The  court  erred  in  not  holding  that  Dr. 
Parran's  interest  in  all  the  real  estate  derived  by  his  wife, 
Adaline,  under  the  wills  of  John  Craigen,  Mary  Ann 
Craigen,  and  Phoebe  Couehman,  ceased  and  determined  at 
Adaline's  death,  and  then  reverted  to  petitioners.  (4) 
The  court  erred  in  not  holding  that,  as  to  the  Stump  place, 
Dr.  Parran  was  simply  a  trustee  for  the  petitioners;  and, 
having  been  by  them  permitted  to  live  on  the  farm  till  his 
death,  all  his  interest  therein  ceased  at  his  death.  (5) 
The  court  erred  in  dismissing  petitioners'  cross  bill." 

It  appears  from  the  record  that  the  original  answer  and 
cross  bill  of  defendants  John  C.  Parran  and  W.  V.  D.  Par- 
sons was,  by  leave  of  the  court,  amended  by  certain  inter- 
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lineations  made  therein,  as  designated  in  the  decree 
authorizing  the  amendments  to  be  made,  and  the  answer 
and  cross  bill  as  amended  only  appear  in  the  record.  The 
second  amended  cross  bill  simply  prays  that  the  certain 

parties  named,  the   heirs  of  Williams,  deceased,  be 

made  parties  to  the  suit,  and  makes  no  further  allegations 
in  addition  to  those  contained  in  the  amended  cross  bill. 
The  allegations  of  the  cross  bill  distinctly  set  up  an  express 
trust,  alleging  that  N.  D.  Parran  drew  up,  or  had  drawn 
up,  a  proper  paper  writing,  duly  signed  by  him,  wherein  he 
acknowledged  the  real  ownership  of  said  land  (referring 
to  the  Stump  place)  to  be  in  respondents'  mother,  and  pro- 
viding that  upon  his  death  the  said  respondents  should  be 
the  owners  of  the  land,  and  that  this  was  equally  true  of 
the  other  lands  sought  to  be  partitioned,  and  that  proper 
paper  writings  were  signed  by  said  N.  D.  Parran  also  as 
to  such  other  lands,  showing  that  upon  his  death  they 
should  be  owned  by  respondents;  that  said  respondent* 
would  file  such  papers,  or,  if  they  could  not  be  foiuid, 
they  would  ask  leave  of  the  court  to  prove  their  contents 
by  oral  testimony,  which  they  could  easily  do,  to  the  satis- 
faction of  the  court. 

The  respondents  failed  to  produce  or  file  such  paper 
writings  as  they  alleged  were  made  and  signed  by  N.  D. 
Parran,  acknowledging  the  real  ownership  of  said  lands, 
or  any  of  them,  to  be  in  respondents,  and  made  no  attempt 
to  prove  by  oral  testimony  the  existence  of  such  papers  de- 
claring an  express  trust,  excepting  by  the  testimony  alone 
of  respondents  John  C.  Parran  and  W.  V.  D.  Parsons,  to 
the  testimony  of  both  of  whom  objection  was  made  because 
of  their  incompetence  as  witnesses,  under  section  23,  chap- 
ter 130,  of  the  Code,  and  which  objection  was  properly  sus- 
tained. Respondents  allege  that  the  Stump  farm  was  paid 
for  in  the  lifetime  of  Mary  Ann  Craigen.  The  record  does 
not  show  the  exact  date  of  the  death  of  Mary  Ann  Craigen, 
but  it  was  some  time  in  1853.  Her  will  was  admitted  to 
probate  October  2,  1854.  Respondents  rely  largely  upon 
the  testimony  of  Seymour  Thorn,  who  testifies  that  the  cat- 
tle, the  proceeds  of  the  sale  of  which  were  for  the  last  two 
payments  on  the  Stump  farm,  were  sold  before  the  death 
of  Mary  Ann  Craigen,  while  the  fact  is  the  last  annual 
payment  was  due  not  until  the  fall  of  1857 ;   and  the  evi- 
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dence  shows  that  N.  D.  Parran  made  large  payments  on 
said  purchase  money  late  in  the  50's  and  one  of  three  hun- 
dred and  twenty-six  dollars  on  the  27th  of  April,  1860.  "A 
trust  which  results  by  implication  and  operation  of  law 
from  the  payment  of  the  purchase  money,  or  a  part  of  it, 
and  without  any  agreement,  is  a  pure  and  simple  trust  of 
the  ownership  of  the  land.  It  is  not  an  interest  in  the  pro- 
ceeds of  the  land  nor  a  lien  upon  it  for  the  advance,  nor  an 
equity  or  right  to  a  sum  of  money  to  be  raised  out  of  it,  or 
upon  the  security  of  it.  Such  rights  arise  from  special 
agreements,  and  are  the  subjects  of  express  trusts,  or,  when 
implied,  it  is  from  other  circumstances  than  the  mere  own- 
ership of  the  purchase  money.  There  can  be  no  resulting 
trust  of  an  estate  to  a  particular  extent  of  its  value  in  the 
grantee.  *  *  *  What  is  known  as  a  resulting  trust  is  a 
complete  trust  of  original  ownership,  and  it  is  nothing 
else.  Therefore,  to  make  a  partial  payment  create  a  re- 
sulting trust  at  all,  the  money  must  be  paid  as  a  definite 
aliquot  part  of  the  consideration  of  the  purchase,  and  thus 
the  trust  will  be  of  an  aliquot  part  of  the  whole  estate  in 
the  property;  but,  unless  the  payment  or  advance  be  of  a 
definite  part  of  the  consideration  money  as  such,  no  trust 
will  result  by  implication  of  law  and  without  agreement." 
2  Barb.  Chi  Prac.  §  288.  This  Court  has  gone  further, 
and  does  not  confine  a  resulting  trust  in  a  part,  to 
an  aliquot  part,  but  makes  it  a  trust  pro  tanto.  UA 
resulting  trust  arising  from  the  payment  by  a  stran- 
ger of  the  whole  or  a  part  of  the  purchase  money 
of  land  conveyed  to  another  is  a  claim  to  the  whole 
or  a  definite  portion  of  the  land,  corresponding  to  the  por- 
tion of  the  purchase  money  paid  by  such  stranger, 
and  not  a  lien  upon  the  land  for  the  sum  of  money  paid  by 
such  stranger,  as  a  part  of  the  purchase  money."  Shaffer 
v.  Fetty,  30  W.  Va.  248  Syl.,  points  4  and  5  (4  8.  E.  278). 
See,  aiso,  Uehkell  v.  Trout,  31  W.  Va.  810  (8  S.  E. 
557) :  Heiskell  v.  Powell,  23  W.  Va.  717.  And  where 
one  pays  part  of  the  purchase  price  of  land,  and  a 
deed  is  taken  in  anothers'  name,  so  that  a  result- 
ing trust  arises,  so  it  is  certain  what  amount  the  one 
claiming  under  the  trust  paid  (whether  the  part  paid  by 
an  exact  division  of  the  whole  or  not — that  is,  whether  it 
be  an  aliquot  part  or  not — is  immaterial),  this  will  be  a 
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trust  pro  tanto.  There  must  be  certainty  as  to  the  inter- 
est in  the  land."  Currence  v.  Ward,  43  W.  Va.  867,  Syl., 
point  6  (27  S.  E.  329),  in  which  decision  the  question  is 
thoroughly  discussed  by  Judge  Brannon.  "Where  the 
trust  does  not  appear  on  the  face  of  the  deed  or  other  in- 
strument of  transfer,  a  resort,  to  parol  evidence  is  indis- 
pensable. It  is  settled  by  a  complete  unanimity  of  decision 
that  such  evidence  must  be  clear,  strong,  unequivocal,  un- 
mistakable, and  must  establish  the  fact  of  the  payment  by 
the  alleged  beneficiary  beyond  a  doubt.  Where  the  pay- 
ment of  a  part  only  is  claimed,  the  evidence  must  show, 
in  the  same  clear  manner,  the  exact  portion  of  the  whole 
price  which  was  paid."  2  Pom.  Eq.  Jur.  §  1040;  Troll  v. 
Carter,  15  W.  Va.  567,  Syl.,  point  7;  Armstrong  v.  Bailey 
(decided  at  this  term)  28  S.  E.  766.  "A  resulting  trust  is 
a  mere  creature  of  equity,  as  a  resulting  use  is  of  law; 
and  it  cannot  therefore  arise  where  there  is  an  express 
trust  declared  by  the  parties,  and  evidenced  by  a  written 
declaration  of  such  express  trust."  Leggettv.  Dubois,  & 
Paige  114.  In  U.  S.  v.  Union  Pac.  R.  Co.,  11  Blatchf.  402, 
(Fed.  (las.  No.  16,598),  it  is  held  that,  where  a  trust  is  ex- 
press, "implications  are  thereby  excluded." 

The  evidence  adduced  by  the  appellants,  taken  alone, 
and  without  considering  much  contradictory  testimony 
taken  by  appellees,  is  vague  and  uncertain,  and  wholly  in- 
sufficient to  establish  a  resulting  trust;  and  appellants 
having  failed  to  sustain  the  allegations  of  their  cross  bill 
alleging  the  existence  of  paper  writings  declaring  an  ex- 
press trust,  either  by  producing  such  papers,  or  proving 
their  contents,  the  decree  complained  of  is  affirmed,  and 
the  cause  remanded  to  the  circuit  court,  to  be  further  pro- 
ceeded in. 

Affirmed, 
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CHARLESTON. 


Darby  et  al  t\  Gillioan  et  ah  &  isa 

Submitted  June  8,  1897— Decided  November  18,  1897. 

1.  Rkmand  for  Want  of  Parties— Bill  in  Equity. 

When  a  chancery  cause  is  remanded  from  this  Court  to  the 
circuit  court  for  the  want  of  necessary  and  proper  parties, 
and  after  the  cause  is  again  docketed  in  the  circuit  court 
such  necessary  and  proper  parties  appear,  and  file  answers  to 
the  plaintiff's  bill,  it  is  not  necessary  to  send  the  case  to  rules 
for  that  purpose,     (p.  759.) 

2.  Reference— .4  ccot/nl/nj/. 

The  circuit  court  may  state  an  account  in  a  chancery  cause 
without  an  order  of  reference  to  a  commissioner,  if  there  is 
sufficient  data  and  evidence  in  the  cause  to  enable  it  to 
properly  do  so.     (p.  760.) 

Appeal  from  Circuit  Court,  Taylor  County. 

Bill  by  Darby  &  Co.  and  others  against  John  J.  Gilligan 
and  others.  From  the  decree  the  First  National  Bank  of 
Grafton  and  others  appeal. 

Modifier/. 

W.  K.  D.  Dent  and  John  T.  McGraw,  for  appellants. 

John  W.  Mason,  for  appellees. 

English,  President: 

This  was  a  suit  in  equity,  brought  in  the  Circuit  Court 
of  Taylor  County  by  David  Darby  et  #/.,  against  John  J. 
Gilligan  et  ah,  to  set  aside  a  deed  of  trust  executed  by 
said  Gilligan  to  John  T.  McGraw,' trustee,  to  enjoin  said 
trustee  from  disposing  of  the  property  mentioned  in  said 
trust,  and  to  have  the  same  properly  applied.  It  appears 
from  the  records  that  the  defendant  Gilligan,  on  the  17th 
of  September,  1888,  formed  a  partnership  with  one  James 
Burns  for  the  purpose  of  carrying  on  the  mercantile  busi- 
ness in  the  house  where  said  Gilligan  was  then  merchan- 
dising; the  said  Gilligan  putting  in  his  stock  of  goods  then 
on  hand  at  two  thousand  dollars,  and  Burns  paying  into 
the  concern  in  cash  one  thousand  dollars,  taking  a  one- 
third  interest  and   Gilligan  a  two-thirds  interest  in  the 
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concern.  At  the  time  the  partnership  was  formed,  said 
Gilligan  was  individually  indebted  to  the  First  National 
Bank  of  Grafton  and  others  in  the  sum  of  one  thousand 
and  one  hundred  dollars  for  money  borrowed  to  use  in  his 
mercantile  business  before  he  formed  said  partnership. 
In  carrying  on  the  business  the  linn  became  indebted  to 
the  plaintiffs  and  others  to  insolvency,  and  on  the  27th 
day  of  February,  1885,  the  partnership  was  dissolved,  said 
Gilligan  executing  to  said  Burns  his  note  for  one  thousand 
dollars,  and  Gilligan  assuming  all  of  the  then  existing  in- 
debtedness of  the  concern.  On  the  24th  of  April,  1885, 
said  Gilligan  executed  to  John  T.  McGraw  a  deed  of  trust 
conveying  to  him  the  entire  assets  of  the  late  firm  to 
secure  the  payment  of  all  of  his  debts,  including  the  debts 
due  the  plaint  ills  and  others  by  said  linn,  however  giving 
preference  in  said  conveyance  to  the  one  thousand  and 
one  hundred  dollars  due  the  Grafton  Bank  and  others, 
the  note  executed  to  Burns  by  him  for  one  thousand 
dollars,  which  note  had  been  assigned  by  him  to  Anna 
Burns,  and  other  individual  debts,  amounting  in  value 
to  more  than  the  property  conveyed.  John  T.  McGraw. 
trustee,  tiled  his  answer,  in  which  he  claimed  that 
he  had  executed  his  duties  under  said  trust  deed,  and 
had  in  his  hands  a  fund  realized  out  of  the  assets,  and 
to  be  disbursed  under  said  trust,  in  the  sum  of  one  thous- 
and six  hundred  and  fifty-four  dollars  and  forty-three 
cents,  and  exhibited  with  his  answer  a  statement  of  his  re- 
ceipts and  disbursements,  and  on  the  28th  day  of  March, 
1887,  a  decree  was  rendered  in  the  cause  holding  that  the 
question  of  fraud  charged  in  the  bill  was  not  sustained, 
and,  the  plaintiff  not  asking  an  order  of  reference  to  settle 
the  accounts  of  John  T.  McGraw,  trustee,  it  was  decreed 
that  the  injunction  awarded  in  the  cause  be  dissolved,  and 
the  bill  dismissed,  at  the  plaintiffs'  costs,  and  from  this 
decree  the  plaintiffs  obtained  an  appeal  to  this  Court,  which 
was  decided  on  the  Oth  day  of  June,  1880.  A  report  of  the 
case  is  found  in  5*3  W.  Va.  240  (JO  8.  E.  400),  reversing 
the  decree  of  the  circuit  court,  and  remanding  the  same; 
this  Court  holding  that:  "When  one  member  of  a  mer- 
cantile firm  purchases  the  interest  of  the  other  members, 
and  in  consideration  thereof  assumes  to  pay  all  the  part- 
nership debts,  the  firm  and  both  members  being  at  the 
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time  insolvent,  or  on  the  eve  of  insolvency,  and  shortly 
thereafter  the  purchasing  partner,  without  paying  any  of 
the  firm's  debts,  conveys  the  whole  of  the  assets  of  the  late 
firm  to  a  trustee  in  such  manner  as  to  devote  the  whole 
threof  to  the  payment  of  his  individual  debts,  held,  such 
sale,  being  without  any  valuable  consideration,  is  ineffec- 
tual to  convert  the  social  assets  into  individual  property, 
and  as  to  the  equitable  rights  of  the  firm  creditors  such 
trust  deed  was  fraudulent  and  void." 

After  the  cause  was  remanded  to  the  circuit  court,  the 
same  was  referred  to  a  commissioner,  who  was  directed  to 
report  all  of  the  social  or  co-partnership  debts  of  said  J.  J. 
Gilligan  &  Go. ;  to  whom  due  ;  the  amount  thereof,  including 
interest;  the  priorities  thereof,  if  any;  also  the  co-partner- 
ship or  social  assets  subject  to  the  payment  of  said  co-part- 
nership debts.  The  First  National  Hank,  John  Flannagan, 
John  T.  MeGraw,  John  8.  Evans,  and  James  Flannagan 
filed  their  joint  answer  to  the  plaintiff's  bill,  denying  that 
the  six  hundred  dollar  note  to  the  First  National  Bank  of 
Grafton,  payable  to  John  Flannagan,  and  indorsed  by  the 
other  respondents,  and  secured  by  the  deed  of  trust  execu- 
ted by  John  J.  Gilligan,.  was  the  individual  debt  of  said 
(iilligan,  and  claimed  that  it  was  and  is  an  accommodation 
note  for  the  firm  of  John  J.  Gilligan  Ar  Co.,  for  the  purpose 
of  enabling  said  firm  to  borrow  funds  from  the  respondent 
bank  for  the  firm's  benefit,  and  was  so  used  by  the  said 
firm,  and  that  respondents  other  than  said  bank  were 
merely  indorsers  or  sureties  for  said  firm  of  John  J.  Gilli- 
gan <fc  Go. ;  that  in  said  trust  deed  said  note  was  misrecited 

as   bearing  date  on  the  day  of  February,  1885,  and 

payable  six  months  after  date,  whereas  in  truth  and  fact 
it  bears  date  the  29th  day  of  January,  1885,  and  is  payable 
four  months  after  date,  and  was  the  only  note  of  that  de- 
scription or  amount  held  by  the  respondent  bank.  The 
commissioner  to  whom  the  account  was  referred  returned 
his  report  on  the  80th  day  of  December,  1890,  which  was 
excepted  to  by  the  First  National  Bank  of  Grafton,  John 
S.  Evans,  John  T.  MeGraw,  John  Flannagan,  and  James 
Flannagan.  They  excepted  to  said  report — First,  because 
it  failed  to  report  said  six  hundred  dollar  bank  debt  as  a 
partnership  debt  first  in  priority  out  of  the  social  assets  of 
John  J.  Gilligan  &  Go.,  as  it  was  the  only  partnership  debt 
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secured  in  priority  in  said  trust  deed,  and  said  deed  being 
held  valid  as  to  the  partnership  debts;  secondly,  because 
none  of  said  debts  are  stated  according  to  their  proper  legal 
priorities.  John  T.  McGraw  also  excepted  to  said  report — 
First,  because  it  charged  him  with  interest  on  the  moneys 
in  his  hands,  which  moneys  were  held  in  his  hands  undis- 
bursed by  reason  of  the  injunction  granted  in  the  cause 
and  subject  at  all  times  to  the  order  of  the  court ;  secondly, 
because  the  commissioner  failed  to  allow  the  taxes  and 
attorneys'  fees  paid  by  him ;  third,  because  said  commis- 
sioner failed  to  separate  the  individual  accounts  and  funds 
of  John  J.  Gilligan  from  the  partnership  assets;  fourth, 
because  said  commissioner  improperly  states  the  priorities 
of  the  partnership  debts  to  be  paid  out  of  the  social  assets 
in  this  case.  On  the  16th  day  of  January,  1891,  a  decree 
was  entered  overruling  said  exceptions  to  said  commis- 
sioner's report,  confirming  a  second  report  made  by  said 
commissioner,  and  directing  the  disbursement  of  the  money 
in  the  hands  of  John  T.  McGraw,  trustee,  in  accordance 
with  the  finding  of  said  second  report,  and  from  this  decree 
an  appeal  was  taken  to  this  Court,  and  on  the  26th  day  of 
November,  1892  (16  S.  E.  507),  it  was  held  to  b£  the  prac- 
tice in  this  State  to  treat  trustees,  special  commissioners, 
and  others  empowered  or  directed  to  sell  as  special  re- 
ceivers of  the  proceeds  of  sale;  that  in  such  cases,  except 
under  special  circumstances,  such  trustees  and  commis- 
sioners to  sell  are  not  chargeable  with  interest  on  the  pro- 
ceeds of  sale;  that  a  receiver,  general  or  special,  as  the  law 
now  is  in  this  State,  has  no  authority  to  invest  or  loan  out 
at  interest  any  such  funds  in  his  hands  unless  ordered  by 
the  court  so  to  do;  that  when  such  trustee,  as  in  this  case, 
is,  by  injunction,  restrained  from  disbursing  or  paying  out 
such  fund  until  the  future  order  of  the  court,  and  he  an- 
swers that  "he  has  the  fund  in  hand,  ready  to  disburse  ac- 
cording to  the  trust  deed,  or  as  the  court  may  direct,"  if 
the  parties  in  interest  desire  it  to  be  paid  into  the  hands  of 
the  general  receiver,  they  must  so  move;  and  the  trustee 
who  does  not  appear  to  have  received  interest  or  other 
profit  on  it  will  not  be  chargeable  with  the  interest  because 
he  did  not,  of  his  own  motion,  cause  it  to  be  turned  over  to 
the  general  receiver,  and  that  "a  trustee  defendant  resist- 
ing the  plaintiff's  claim  and  failing  in  his  defense,  will  not 
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be  permitted  to  charge  against  the  fund  money  expended  in 
attorney's  fees,  unless  it  appears  that  such  defense  was  rea- 
sonable and  proper;"  that  "in  such  suits  a  court  of  equity 
has  a  wide  discretion  in  awarding  costs."  But  the  case  was 
reversed  and  remanded,  in  order  that  proper  parties  might 
be  made,  and  that  proper  accounts  might  be  taken.  After 
the  mandate  was  entered  in  the  circuit  court,  on 'the  29th 
day  of  September,  1898,  the  cause  was  again  heard,  and 
upon  consideration  of  the  exceptions  to  said  commissioner's 
report,  taken  by  the  First  National  Bank  of  Grafton,  John 
S.  Evans,  John  T.  McGraw,  John  Flannagan,  and  James 
Flannagan,  the  court  was  of  opinion  that  said  exceptions 
numbered  1  and  2  were  not  well  taken  and  should  be  over- 
ruled, which  was  accordingly  done;  and  that  of  the  excep- 
tions taken  by  said  John  T.  McGraw,  trustee,  those  num- 
bered one  and  four  were  well  taken,  and  the  court  sus- 
tained them,  and  overruled  exceptions  2  and  3,  and  sus- 
tained the  two  exceptions  taken  by  the  plaintiffs  Wood, 
Bacon  &  Co.,  and  confirmed  the  report  in  other  respects, 
and  the  court  proceeded  to  ascertain  the  several  liens  on 
the  one  thousand  six  hundred  and  fifty-four  dollars  and 
forty-three  cents  in  the  hands  of  J.  T.  McGraw,  trustee, 
and  made  a  statement  of  them  according  to  their  several 
priorities.  The  appellants,  in  their  petition  for  an  appeal 
in  this  case,  say  that,  after  said  cause  was  remanded,  said 
circuit  court,  without  remanding  said  cause  to  rules,  and 
without  having  brought,  before  it  th%  parties  by  the  Su- 
preme Court  directed  to  be  made  parties  to  the  suit,  and 
without  referring  said  cause  to  a  commissioner  to  restate 
the  accounts  in  the  manner  directed  by  the  Supreme  Court, 
proceeded  to  enter  the  final  decree. 

By  referring  to  the  record,  it  is  perceived  that  Wheat 
and  Naylor  appeared,  and  filed  their  answer  in  the  cause. 
Also  that  Peter  Hanley,  Ellen  Hanley,  Frank  Hanley,  and 
Michael  Hanley,  infant  children  of  PatricK  Hanley,  de- 
ceased, having  attained  their  majority,  also  filed  their 
joint  answer  to  the  plaintiff's  bill,  disclaiming  any  interest 
in  the  funds  in  the  hands  of  J.  T.  McGraw,  trustee,  so  that 
all  of  the  parties  designated  as  necessary  parties  by  the  de- 
cree of  this  court  appeared  and  answered,  so  that  there  was 
no  necessity  of  remanding  the  case  to  rules. 

It  is  further  assigned  as  error  that  the  court  decreed  the 
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six  hundred  dollar  debt  due  the  First  National  Bank  of 
Grafton  to  be  a  partnership  debt,  to  be  paid  by  the  execu- 
tor of  John  T.  Gilligan  out  of  the  unadministered  assets  in 
his  hands,  and  by  James  P.  Burns,  the  surviving  partner. 
When  we  refer  to  the  concluding  paragraph  of  the  opinion 
rendered  by  this(V>urt  on  the  20th  of  November,  1892,  we 
find  that  the  cause  was  reversed  and  remanded  with  direc- 
tions to  see  that  all  proper  parties  were  before  the  court, 
and  to  have  the  proper  accounts  taken  according  to  the 
principles  laid  down  in  Darby  v.  GiWaan,  88  W.  Va.  24fi 
(19  S.  E.  4(H)),  and  in  liner  v.  W*lkhi*an,  85  W.  Va.  422 
(14  S.  E.  1).  In  the  first-named  case  this  court  held  that : 
"When  one  member  of  a  mercantile  firm  purchases  the  in- 
terest of  the  other  member,  and  in  consideration  thereof 
assumes  to  pay  all  the  partnership  debts,  the  firm  and  both 
members  being  at  the  time  insolvent,  or  on  the  eve  of  in- 
solvency, and  shortly  thereafter  the  purchasing  partner, 
without  paying  any  of  the  firm  debfcs,  conveys  the  whole 
of  the  assets  of  the  late  firm  to  a  trustee  in  such  manner  as 
to  devote  the  whole  thereof  to  the  payment  of  his  individ- 
ual debts,  held,  such  sale,  being  without  any  valuable  con- 
sideration, is  ineffectual  to  convert  the  social  assets  into 
individual  property,  and  as  to  the  equitable  rights  of  the 
firm  creditors  such  trust  deed  is  fraudulent  and  void;" 
and  this  syllabus  was  adopted  and  approved  in  the  case  of 
Baerv.  Wilkinson,  85  W.  Va.  422  (14  8.  E.  1).  Was  it 
error  on  the  part  of  fhe  circuit  court  to  proceed,  as  it  did, 
to  state  the  account  in  this  case  without  a  reference  to  a 
commsssioner?  A  circuit  court  surely  has  the  right  to  state 
an  account  when  there  is  sufficient  evidence  and  data  in  the 
record  to  enable  it  to  do  so,  and  it  was  held  by  this  Court 
in  the  case  of  Dorr  v.  Deirinrj,  86  W.  Va.  4(H5  (15  S.  E.  98), 
that :  "After  a  chancery  cause  has  been  heard,  and  a  final 
decree  i>ronouneed  in  the  court  below,  without  an  order  of 
reference  in  any  wise  suggested  or  asked  by  the  appellant, 
he  cannot,  for  the  first  time,  in  the  appellate  court,  assign 
such  hearing  without  such  order  as  error,  unless  it  appears 
from  the  record  that  manifest  injustice  has  been  done  him 
thereby,  or  that  it  was  the  duty  of  the  court,  of  its  own 
motion,  if  necessary,  to  send  a  cause  to  a  commissioner  be- 
fore final  hearing." 

The  second  assignment  of  error  relied  on  by  the  appel- 
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lants  claims  that  "the  court  erred  in  not  decreeing  the 
$600  debt  due  the  First  National  Bank  of  Grafton  to 
he  a  partnership  debt  to  be  paid  by  the  executor  of 
John  J.  Gilligan  out  of  the  unadministered  assets  in  his 
hands,  and  by  Jas.  P.  Burns,  the  surviving  partner."  As 
to  this  assignment  of  error  the  case  occupies  precisely  the 
same  attitude,  so  far  as  the  testimony  is  concerned,  as  it 
did  when  the  former  opinion  was  rendered  by  this  Court 
in  the  case.  That  opinion  was  handed  down  on  the  26th 
of  November,  1892  and  Holt  Judge,  in  delivering  the  opin- 
ion of  the  Court,  says:  "Appellants'  assignment  No.  3. 
Injiot  treating  the  $600  bank  debt  as  a  firm  debt,  and  be- 
cause preferred  in  the  deed  of  trust  in  not  giving  it  prior- 
ity out  of  the  partnership  funds.  In  the  deed  of  trust  Gil- 
ligan  treats  this  $600  debt  as  his  private  or  individual 
debt.  In  his  sworn  answer  to  the  bill  he  states  it  to  be  his 
individual  debt;  and  in  his  first  deposition  he  says  it  is  his 
individual  debt ;  and  in  his  last  deposition,  although  he 
says  it  was  a  firm  debt,  yet  he  admits  he  used  part  of  it 
for  private  purposes.  Plaintiffs'  bill  charged  it  as  his  in- 
dividual debt.  That  was  taken  as  true  by  the  bank  and 
all  the  other  parties  interested  in  the  question,  and  the  de- 
cision of  the  Court  in  Darby  v.  Gilligan,  10  S.  E.  400  is 
based  in  part  on  the  fact  that  it  was  Gilligan's  individual 
debt,  and  so  it  will  have  to  be  regarded  for  the  purposes 
of  this  case." 

Appellants'  assignments  Nos.  3  and  4  are  to  the  same 
effect  as  No.  2. 

The  fifth  assignment  claims  that  the  court  erred  in 
giving  Wood,  Bacon  &  Co.,  priority  over  other  partnership 
creditors  on  a  fund  already  in  the  hands  of  the  court  for 
distribution.  As  to  the  question  raised  by  this  assign- 
ment, this  Court,  in  its  former  opinion,  above  referred  to, 
said  :  "Wood,  Bacon  &  Co.,  in  their  answer  filed,  joined 
in  plaintiff's  attack  upon  the  deed  of  trust  as  fraudulent, 
and  therefore  their  claim  should,  as  to  the  parties  before 
the  court,  be  ranked  next  in  priority  after  the  seven  claims 
of  the  seven  plaintiffs."  It  was  discovered  that  all  the 
necessary  parties  for  a  proper  adjudication  of  the  case 
were  not  before  the  court,  and  the  case  was  remanded,  in 
order  that  the  proper  parties  might  be  convened,  which 
was  done  after  the  case  was  docketed  again  in  the  circuit 
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^ourt.  No  additional  testimony  was  adduced.  The  an- 
swer filed  by  the  Hanleys  merely  admitted  that  their  claim 
was  paid.  The  answer  of  Wheat  and  Naylor  merely 
asserted  the  amount  of  their  claim,  and  prayed  for  a  de- 
cree in  their  behalf  for  the  same,  so  that  there  is  no  cause 
for  changing  the  opinion  expressed  in  the  former  decree  of 
this  Court  as  to  the  character  and  priorities  of  the  re- 
spective claims  of  the  parties  of  the  suit;  and  the  circuit 
court,  in  stating  the  account  in  regard  to  the  items  eon- 
tested,  has  conformed  to  the  opinion  indicated  by  the 
former  decree  of  this  Court  as  to  the  priorities  of  the 
claims  asserted  by  the  respective  parties.  For  these 
reasons  the  decree  complained  of  is  affirmed,  except  so  far 
as  it  fails  to  give  the  holders  of  said  six  hundred  dollars  a 
decree  against  the  firm  of  Gilligan  &  Co.,  for  the  amount  of 
said  note  and  its  interest,  to  be  recovered  from  them  out 
of  any  assets  of  theirs  which  were  not  being  distributed 
in  this  suit,  and  to  that  extent  the  decree  complained  of  is 
reversed,  with  costs  to  the  appellants;  and  this  Court,  pro- 
ceeding to  render  such  decree  as  should  have  been  ren- 
dered, it  is  decreed  that  John  J.  Gilligan  and  James 
Burns,  partners  doing  business  under  the  firm  name  of 
Gilligan  &  Co.,  pay  to  the  First  National  Bank  of  Grafton 
the  sum  of  eight  hundred  and  thirteen  dollars  and  thirty 
cents,  with  interest  thereon  from  the  2d  day  of  January, 
1897,  until  paid,  but  this  amount  is  not  to  be  paid  out  of 
the  trust  fund  in  the  hands  of  John  T.  MeGraw,  trustee. 

Modified. 


CHARLESTON- 


43     762  Hoffman  v.  Fleming  et  its. 

62 «2 

43      762l  Submitted  June  S,  1897— Decided  Nov.  18,  1897. 

1.    Execution— Lvvy—IUU  ant  of  Surety. 

A  levy  under  an  execution  upon  property  sufficient  to  pay 
the  debt  operates  as  payment,  unless  facts  appear  to  deprive 
it  of  that  legal  .effect,  and  a  fortiori  operates  to  release  a 
surety  of  the  principal  debtor  whose  property  was  so  levied, 
(p.  768.) 
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2.  Fraudulent  Conveyance  —  Actions — Equity  Jurisdiction. 
The  statute  against  fraudulent  conveyances  gives  the  ab- 
solute right  to  a  creditor  to  a  suit  in  equity  to  annul  a  fraud- 
ulent conveyance;  and  he  is  not  compelled  first  to  subject 
other  property  of  the  debtor,  by  execution  or  otherwise,  (p. 
764.) 

Appeal  from  Circuit  Court,  Taylor  County. 

Suit  by  Benjamin  F.  Hoffman  against  James  B.  Flem- 
ing and  others  to  set  aside  a  deed.  From  a  decree  against 
them,  James  B.  Fleming  and  his  wife  appealed. 

Reversed. 

John  W.  Mason,  for  appellants. 

Brannon,  Judge  : 

Hoffman  obtained  a  judgment  against  J.  M.  Lake,  James 
B.  Fleming,  and  others,  and  sued  out  an  execution,  which 
was  levied  upon  some  personal  property  of  J.  M.  Lake, 
the  principal  debtor.  Fleming  and  his  wife  conveyed  a 
tract  of  land  to  his  brother-in-law,  Marshall  B.  Lake,  seven 
days  after  the  execution  of  the  note  on  which  the  judg- 
ment was  based ;  and,  three  days  later,  Marshall  B.  Lake 
conveyed  it  to  the  wife  of  James  B.  Fleming.  Afterwards 
a  dwelling  house  was  erected  upon  this  land  with  means 
of  the  wife.  Later,  Hoffman  brought  this  chancery  suit, 
to  set  aside  the  conveyance  from  Fleming  to  Lake,  and 
from  Lake  to  Mrs.  Fleming,  alleging  them  to  be  fraudu- 
lent, because  intended  to  defraud  him  of  his  debt,  and 
claiming  also  that,  as  means  of  Fleming  had  erected  the 
dwelling  house  upon  the  land,  he  could,  on  that  score 
alone,  subject  the  property  to  his  debt.  A  decree  was  en- 
tered, finding  that  sufficient  means  of  Fleming  had  been 
expended  in  the  erection  of  the  dwelling  house  to  pay 
Hoffman's  debt,  and  subjecting  the  land  therefor;  and 
Fleming  and  his  wife  appealed  from  that  decree. 

It  is  shown  that  personal  property  of  the  principal 
debtor  was  levied  upon,  of  value  sufficient  to  discharge 
the  plaintiff's  debt.  It  does  not  appear  that  it  was  sold, 
or  what  became  of  it;  but  the  law  says  that  a  levy  of  an 
execution  upon  the  debtor's  property  of  value  sufficient  to 
pay  the  debt,  is  a  satisfaction  of  it,  unless  circumstances 
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which   in  law,   defeat  such    effect   are   made   to   appear. 
McKenzie  v.   Wiley,  27  W.   Va.  658;   Campbells.   Wyant, 
26  W.  Va.  702.     Fleming  was  J.  M.  Lake's  surety,  and  the 
fact  that  such  levy  was  made  on  personalty  operates,  under 
the  first-cited  case  and  well-established  principles  of  gen- 
eral  law,  as  release  of  the  surety.     It  is  well  settled  that, 
after  such  levy,  all  right  to  any  other  suit  is  suspended  as 
between  the  creditor  and  principal   debtor,  and  certainly 
it  would  be  as  to  the  surety.     Freem.  Ex'ns,  §  269.     This 
suit  was  brought  after  that  levy,  and  before  any  dispo- 
sition of  the  property  under  it,  so  far  as  this  record  shows. 
This  could  not  be  done.     But,  in  fact,  it  operates  a   dis- 
charge of  the  surety,  in  the  absence  of  proof  that  it  was 
taken  by  superior  claim,  or  other  reasons  shown  to  deprive 
it   of   that   legal   effect.      This   decides   the   case.       It    is 
claimed  for  Fleming  that,  as  some  proj)erty  was  placed  by 
the  principal  debtor  in  the  hands  of  a  co-surety  as  collat- 
eral security  for  the  debt,  the  creditor  must  first  look  to  it. 
If  the  conveyances   are  fraudulent,  and  as  the  husband 
built  the  house,  I  do  not  think  that  the  creditor  would  be 
compelled   to  seek  that  property  first.     Parties  in  fraud 
have  no  equities  against  the  rights  of  the  defrauded  cred- 
itor.    The  statute   of    fraudulent  conveyances   gives   the 
absolute  right  to  such  creditor  to  assault  the  conveyance 
that  removes  his  debtor's  property  from  his  pursuit.     In 
its  eye,  all  property  of  the  debtor  is  amenable  to  the  pay- 
ment of  his  debts.     The  debtor  can  not  fraudulently  re- 
move it  out  of  the  reach  of  the  ordinary  legal  j>rocess.     If 
he  does,  the  statute  grants  the  creditor  the  right  to  resort 
to  equity  to  remove  the  vicious  conveyance  out  of  his  way. 
Fraud   is  one  of  the  recognized  subjects  of  equity  juris- 
diction, and  a  very  ancient  foundation  of  its  power.     The 
fraudulent  debtor  or  his  fraudulent  alienee  cannot  tell  the 
creditor  to  look  to  other  property,  and  excuse  that  which 
has   been    wrongfully   conveyed.      They    have    no   rights 
which  equity  is  bound  to  respect.     Horn  v.  Foundry  T"., 
23  W.  Va.   522,   and  opinion;  Railroad  Co.  v.  Soulier,  ltf 
Wall.  517;  Stout  v.   Mercantile  Co.,  41   W.  Va.  339  (23  S. 
E.  571);  Almond  \.  TJ7W75  Va.  613,  627;   Wait,  Fraud. 
Con  v.  §§  60,  192,  and  close  of  section  369.     I  am  satisfied 
that  the  circuit  court  was  correct  in  holding  that  the  ex- 
penditure of  the  means  of  Fleming  in  the  erection  of  the 
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house  would  justify  the  decree  but  for  the  fact  that  the 
levy  upon  the  personal  property  operates  as  payment  and 
release  of  the  surety.  On  that  ground,  I  conclude  that 
the  decree  is  wrong,  and  must  be  reversed,  and  the  bill 
dismissed.  I  do  not  pass  on  the  question  of  fraud  in  the 
conveyances.     It  is  unnecesssary  to  do  so. 

Reversed. 


CHARLESTON. 

McNeill  et  al.  v.  McNeill  et  al. 
Submitted  Septembers,  1897— Decided  November  13,  1897. 

1.  Deed — Death  of  Vendor — Revocation. 

A  deed  duly  executed  and  delivered,  which  conveys  the 
le^al  title  to  real  estate  to  a  vendee,  although  a  mere  power 
to  sell,  is  not  revoked  by  the  death  of  the  vendor,     (p.  768.) 

2.  Equity  Jurisdiction—  Payment*— Reversion. 

A  court  of  equity  will  not  prematurely  determine  to  whom 
a  sum  payable  in  the  future,  the  payment  of  which  is  op- 
tional with  the  payor,  will  be  coming,  or,  in  default  of  the 
payment  thereof,  to  whom  the  title  to  real  estate  forfeited 
thereby  will  revert  at  a  remote  future  time.     (p.  769.) 

Appeal  from  Circuit  Court,  Hardy  County. 

Bill  by  George  D,  McNeill  and  others  against  E.  W. 
McNeill  and  others.  Decree  for  defendants.  Plaintiffs 
appeal. 

Affirmed. 

J.  N.  Mullan  and  II.  B.  Gilkeson,  for  appellants. 

H.  S.  Carr  and  Benj.  Dailey,  for  appellees. 

Dent,  Judge  : 

George  D.  McNeill  et  al.  appeal  from  a  decree  of  *  the 
Circuit  Court  of  Hardy  County,  entered  in  a  cause  therein 
pending,  wherein  they  were  plaintiffs,  and  E.  W.  McNeill 
and  others  were  defendants.  The  grounds  of  error  assigned 
are  as  follows :  (1)  That  the  court  refused  to  cancel,  as 
null  and  void,  a  certain  deed  executed  by  B.  S.  McNeill, 
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deceased,  to  E.  W.  McNeill,  on  the  10th  day  of  July,  1889, 
for  the  reason  that  the  same  was  a  mere  power  of  attor- 
ney. (2)  In  not  decreeing  who  was  entitled  to  the  pur- 
chase money  secured  in  such  deed,  provided  the  same 
should  be  paid  within  the  time  limited;  and,  if  not,  to 
whom  the  land  would  revert.     The  deed  is  as  follows : 

"This  deed,  made  this  10th  day  of  July,  1889,  between 
B.  S.  McNeill  and  Margaret  McNeill,  his  wife,  parties  of 
the  first  part,  and  E.  W.  McNeill,  party  of  the  second  part, 
all  of  the  county  of  Hardy  and  State  of  West  Virginia, 
witnesseth,  that  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  fifteen  dollars  per  acre,  to 
wit,  $14,250,  to  be  paid  unto  the  said  parties  of  the  first 
part,  their  heirs  or  assigns,  or  personal  representatives, 
within  ten  years  from  this  date,  by  the  said  party  of  the 
second  part,  or  his  assigns,  the  said  parties  of  the  first 
part  hereby  grant,  sell,  and  convey  unto  the  said  party  of 
the  second  part,  and  his  assigns,  with  general  warranty, 
the  one  undivided  half  of  the  following  tract  or  parcel  of 
land,  lying  and  being  in  the  county  of  Tucker,  in  the  State 
of  West  Virginia,  described  as  follows,  to  wit:  One  un- 
divided half  of  a  tract  or  parcel  of  land  containing  nine- 
teen hundred  acres,  more  or  less,  lying  on  the  Dry  Fork  of 
Cheat  river,  in  said  county  and  state;  it  being  the  same 
tract  of  land  surveyed  for  Francis  and  William  Deakins 
on  the  24th  day  of  October,  1792,  and  conveyed  to  them 
by  the  commonwealth  of  Virginia  by  patent  bearing  date 
on  the  10th  day  of  June,  1794,  and  the  same  tract  con- 
veyed by  Francis  W.  Deakins  and  wife,  deed  dated  Sep- 
tember 16th,  1839,  and  W.  F.  Deakins  and  wife,  by  deed 
dated  August  15th,  1839,  by  John  Hoy  and  wife,  by  deed 
bearing  date  the  5th  day  of  October,  1839,  and  by  Tobitlia 
M.  Oassin,  John  Heath,  George  MacLeod  and  wife,  Rich- 
ard Surpell  and  wife,  and  others,  by  deed  dated  the  30th 
day  of  June,  1837,  to  Daniel  R.  McNeill,  William  O. 
McNeill,  and  said  B.  S.  McNeill,  party  of  the  first  part, 
all  of  which  aforesaid  deeds  are  of  record  in  Randolph 
County,  in  the  State  of  West  Virginia;  the  said  county  of 
Tucker  at  the  time  of  the  execution  of  said  deeds  being  a 
portion  of  Randolph  county.  It  is  further  provided  and 
expressly  agreed  by  the  parties  to  this  deed  that  unless 
the  said  E.  W.  McNeill,  party  of  the  second  part,  or  his 
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assigns,  shall,  within  ten  years  from  the  date  of  this  deed, 
pay  to  the  said  party  of  the  first  part,  his  personal  repre- 
sentatives or  heirs,  the  sum  of  fifteen  dollars  per  acre,  to 
wit,  the  sum  of  $14,250,  then  and  in  that  event  the  lands 
hereby  conveyed  shall  revert  to  and  vest  in  the  said  par- 
ties of  the  first  part,  or  their  heirs,  and  this  deed  shall  be 
null  and  void,  and  the  said  parties  of  the  first  part,  their 
heirs  or  personal  representatives,  shall  have  no  right  of 
action  under  this  deed  against  the  said  party  of  the  second 
part,  or  his  assigns.  Witness  our  hands  and  seals.  B.  S. 
McNeill.     [Seal.]     Margaret  McNeill.     [Seal.] 

"State  of  West  Virginia,  Hardy  County,  to  wit:  I,  H. 
G.  Maslin,  a  justice  for  the  county  aforesaid,  do  certify 
that  B.  S.  McNeill,  whose  name  is  signed  to  the  above 
writing  bearing  date  the  10th  day  of  July,  1889,  has  this 
day  acknowledged  the  same  before  me  in  my  said  county. 
Given  under  my  hand  this  10th  day  of  July,  1889.  H.  G. 
Maslin,  Justice. 

"State  of  West  Virginia,  Hardy  County,  to  wit :  I,  H. 
G.  Maslin,  a  justice  for  the  county  aforesaid,  do  certify 
that  Margaret  McNeill,  the  wife  of  B.  S.  McNeill,  whose 
names  are  signed  to  the  above  writing,  bearing  date  the 
10th  day  of  July,  1889,  personally  appeared  before  me  in 
the  county  aforesaid,  and  being  examined  by  me  privily 
and  apart  from  her  husband,  and  having  the  said  waiting 
fully  explained  to  her,  she,  the  said  Margaret  McNeill, 
acknowledged  the  said  writing  to  be  her  act,  and  declared 
that  she  had  willingly  executed  the  same,  and  does  not 
wish  to  retract  it.  Given  under  my  hand  this  10th  day  of 
July,  1889.     H.  G.  Maslin,  Justice/ 

"State  of  West  Virginia,  Hardy  County,  to  wit:  Be  it 
remembered  that  on  the  10th  day  of  May,  1890,  this  deed, 
with  the  certificates  thereon  indorsed,  was  filed  in  the 
clerk's  office  of  the  county  court  of  Hardy  county,  and  ad- 
mitted to  record.  Teste :  Robt.  A.  Wilson,  Clerk 
County  Ct.  H.  C." 

The  effort  of  plaintiffs,  opposed  by  defendants,  was  to 
show,  by  a  prior  written  contract,  and  by  parol  evidence, 
that  this  deed  was  a  mere  power  of  attorney  to  sell,  and 
not  an  absolute  sale,  and  that  by  reason  thereof  it  was  re- 
voked by  operation  of  law  on  the  death  of  B.  S.  McNeill, 
the  grantor.     The  defendant  insisted  that  it  was  an  abso- 
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lute  sale,  optional  in  ten  years,  on  condition  of  the  pay- 
ment of  the  purchase  money  within  the  time  limited.  Un- 
fortunately for  the  plaintiffs,  viewing  the  deed,  from  their 
standpoint,  as  a  mere  power  to  sell,  yet  it  was  coupled 
with  such  interest  as  rendered  it  irrevocable  on  the  death 
of  the  grantor ;  for  the  legal  title  was  fully  vested  in  the 
grantee,  and  in  making  a  sale  he  acted  for  himself,  and 
not  as  agent  or  attorney  for  the  grantor,  to  wit,  in  his  own 
name.  The  law  on  this  point  is  laid  down  by  Chief  Jus- 
tice Marshall  in  the  case  of  Hunt  v.  liousmanier's  Adrn'rs, 
8  Wheat.  204,  where  he  says:  "The  interest  or  title  in 
the  thing  being  vested  in  the  person  who  gives  the  power, 
remains  in  him,  unless  it  be  conveyed  with  the  power,  and 
can  pass  out  of  him  only  by  a  regular  act  in  his  own  name. 
The  act  of  the  substitute,  therefore,  which  in  such  a  case 
is  the  act  of  the  principal,  to  be  legally  effectual,  must  be 
in  his  name;  must  be  such  an  act  as  the  principal  himself 
would  be  capable  of  performing,  and  which  would  be  valid 
if  performed  by  him.  Such  a  power  necessarily  ceases 
with  the  life  of  the  person  making  it.  But  if  the  interest 
or  estate  passes  with  the  power,  and  vests  in  the  person  by 
whom  the  power  is  to  be  exercised,  such  person  acts  in  his 
own  name.  He  is  no  longer  a  substitute,  acting  in  the 
place  and  name  of  another,  but  is  a  principal,  acting  in  his 
own  name,  in  pursuance  of  powers  which  limit  his  estate. 
The  legal  reason  which  limits  a  power  to  the  life  of  the 
person  giving  it  exists  no  longer,  and  the  rule  ceases  with 
the  reason  on  which  it  is  founded.  The  intention  of  the 
instrument  may  be  effected  without  violating  any  legal 
principle."  Also :  "We  know  that  a  power  to  A.,  to  sell 
for  the  benefit  of  B.,  ingrafted  on  an  estate  conveyed  to 
A.,  may  be  exercised  at  any  time,  and  is  not  affected  by 
the  death  of  the  person  who  created  it.  It  is,  then,  a 
power  coupled  with  interest,  although  the  person  to  whom 
it  is  given  has  no  interest  in  its  exercise.  His  power  is 
coupled  with  an  interest  in  the  thing,  which  enables  him 
to  execute  it  in  his  own  name,  and  is  therefore  not  depend- 
ent on  the  life  of  the  person  who  created  it."  The  instru- 
ment under  consideration,  by  its  terms,  shows  that  this  was 
the  plain  intention  of  the  grantor,  as  he  provides  for  pay- 
ment of  the  purchase  money  in  case  of  his  death.  So, 
viewing  the  controversy  in  the  strongest  possible  light  for 
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plaintiffs,  the  circuit  court  committed  no  error  against 
them.  Nor  was  it  wrong  for  the  court  to  refuse  to  deter- 
mine to  whom  the  purchase  money  should  be  paid,  if  paid 
in  time,  and,  if  not,  to  whom  the  title  should  revert.  Not 
all  the  heirs  of  B.  8.  McNeill  who  would  be  interested 
in  such  determination  are  before  the  court,  and  hence 
they  would  not  be  bound  thereby.  Not  only  this,  but  the 
question  is  premature,  for  death  may  make  quite  a  change 
in  the  parties  before  the  time  limit  has  expired.  It  is  true, 
if  the  vendee  defendant  was  ready  to  pay  the  purchase 
money,  for  his  own  protection  he  might  ask  the  court  to 
construe  the  will  and  deed,  and  determine  to  whom  he 
should  pay,  or  relieve  him  by  assuming  charge  of  the  fund, 
but  he  is  not  so  asking.     The  decree  is  affirmed. 

Affirmed. 


CHARLESTON. 

Sisler  v.  Shaffer. 
Submitted  June  9,  1897— Decided  November  13,  1897. 

1.  Evidence— -Party  to  Suit— Relevancy. 

A  party  to  a  suit  who  testifies  in  his  own  behalf  to  a  fact  ir- 
relevant to  the  issue  in  support  of  his  own  testimony,  and 
prejudicial  to  his  opponent,  cannot  object  to  its  contradiction 
on  the  ground  of  irrelevancy,     (p.  771.) 

2.  Newly-Discovered  Evidence— Review  on  Appeal. 

Whether  either  party  may  introduce  newly-discovered  tes- 
timony after  a  case  has  been  once  closed  is  a  matter  of  sound 
discretion,  which  will  not  be  reviewed,  unless  it  has  been 
clearly  abused,     (p.  771.) 

3.  Newly-Discovered  Evidence— Setting  Aside  Verdict. 

Newly-discovered  evidence,  merely  cumulative,  however 
apparently  decisive,  is  not  sufficient  cause  to  justify  setting- 
aside  the  verdict  of  a  jury.     (p.  771.) 

4.  Appeal — Review  on  Appeal. 

This  Court  will  not  disturb  the  verdict  of  a  jury,  founded 
on  conflicting:  testimony  approved  by  the  trial  court,  unless 
the  evidence,  as  a  whole,  clearly  and  plainly  preponderates 
against  such  verdict,    (p.  772.) 
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Error  to  Circuit  Court,  Preston  County. 
Action  by  John  F.  Sisler  against  Gus  J.  Shaffer.     Plain- 
tiff had  judgment.     Defendant  brings  error. 

Affirmed. 

Neil  J.  Fortney  and  Henry  Clay  Hyde,  for  plaintiff  in 
error. 

P.  J.  Crogan,  for  defendant  in  error. 

Dent,  Judge: 

Writ  of  error  from  a  judgment  of  the  Circuit  Court  of 
Preston  county  in  favor  of  Joseph  F.  Sisler  against  Gus 
J.  Shaffer,  for  the  sum  of  two  hundred  and  eighty-nine 
dollars  and  fifty-two  cents,  with  interest  and  costs.  De- 
fendant assigns  the  following  errors,  to  wit:  (1)  That  the 
witnesses  Michael  Lynch  and  James  Wright  were  permit- 
ted to  testify  as  to  separate  purchases  of  them  at  other 
times  and  places  not  involved  in  the  present  suit;  (2)  that 
the  defendant  was  not  permitted  to  introduce  newly-dis- 
covered evidence  after  the  argument  of  counsel,  but  before 
the  retirement  of  the  jury ;  (8)  that  the  verdict  of  the  jury 
was  not  set  aside  on  account  of  newly-discovered  evidence, 
and  because  contrary  to  the  law  and  the  evidence. 

The  question  of  fact  involved  in  this  suit  was  as  to 
whether  the  defendant,  when  he  purchased  a  certain  lot  of 
lumber  of  the  plaintiff,  made  known  that,  in  making  the 
purchase,  he  was  acting  as  the  agent  of  Bew  <fe  Co.  Plain- 
tiff testified  that  he  did  not  do  so.  Defendant,  on  the  other 
hand,  testified  to  the  contrary;  and  in  support  of  his  de- 
fense, while  giving  his  testimony  in  chief,  made  the  broad 
statement  that  at  the  time  of  the  purchase  in  controversy 
he  was  not  engaged  in  buying  or  shipping  any  lumber  on 
his  own  account.  To  discredit  the  defendant's  testimony, 
the  court  allowed  the  plaintiff,  over  the  objection  of  the 
defendant,  to  introduce  the  witnesses  Lynch  and  Wright, 
who  testified  that  about  the  same  time  the  defendant  had 
purchased  separate  bills  of  lumber  of  them,  and  that  they 
had  or  were  about  to  sue  him  therefor.  This  was  not  a 
matter  material  to  the  issue,  about  which  the  defendant 
ordinarily  could  be  contradicted.  His  own  evidence  on  the 
point  was  irrelevant,  but,  having  introduced  it  in  support 
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of  his  evidence,  the  plaintiff  had  the  right  to  contradict  it. 
"A  party  who  draws  from  his  own  witness  irrelevant  testi- 
mony, which  is  prejudicial  to  the  opposing  party,  ought  not 
to  be  heard  to  object  to  its  contradiction  on  the  ground  of 
its  irrelevancy."  29  Am.  &  Eng.  Enc.  Law,  793,  794;  State 
v.  Sergent,  32  Me.  429.  Strange  cattle  having  wandered 
through  a  gap  made  by  himself,  he  cannot  complain.  It 
was  a  question  of  sound  discretion  with  the  court  as  to 
whether  the  newly-discovered  evidence  should  be  permitted 
to  go  to  the  jury  at  the  late  stage  at  which  it  was  offered; 
and  this  discretion  was  not  abused,  as  the  court  could  not 
permit  it  to  be  heard  at  that  time  without  re-opening  the 
case,  and  it  was  improper  to  do  so,  unless  the  evidence  was 
sufficient  to  justify  setting  aside  the  verdict,  if  one  had 
been  found  before  its  discovery.  To  admit  would  have 
been  equivalent  to  granting  a  new  trial,  as  the  plaintiff 
would  have  the  right  to  have  the  case  continued  on  the 
grounds  of  surprise.  Hence  this  at  once  raises  the  ques- 
tion as  to  whether  the  newly-discovered  evidence  would 
justify  the  setting  aside  of  the  verdict.  The  defendant  tes- 
tified that  at  the  time  the  purchase  was  made  of  the  plain- 
tiff he  informed  him  that  he  was  acting  as  the  agent  of  Bew 
&  Co.  Stemple's  evidence,  newly  discovered,  would  have 
fully  corroborated  defendant,  and  wholly  related  to  that 
to  which  he  had  testified,  and  in  all  probability  would  have 
been  sufficient  to  have  defeated  the  plaintiff's  action.  Un- 
fortunately, it  comes  strictly  under  the  character  of  evi- 
dence called  accumulative,  and  which,  as  has  long  been 
the  settled  law,  is  insufficient  to  sustain  amotion  for  a  new 
trial.  Orogan  v.  Railway  to.,  89  W.  Va.  421  (19 S.  E.  563) ; 
HaUteadw  Horton,  88  W.  Va.  727  (18  S.  E.  953);  Carder 
v.  Bank,  34  W.  Va.  38  (11  S.  E.  716) ;  16  Am.  &  Eng.  Enc. 
Law,  575.  This  rule  has  been  denounced  as  not  being 
founded  on  just  or  solid  grounds.  Silver  Plate  Co.  v. 
Barclay,  48  Hun,  56.  But  it  has  been  too  long  established 
now  to  be  disregarded.  It  is  said  in  support  of  the  rule, 
that,  were  it  otherwise,  unot  one  verdict  in  ten  would 
stand.  Some  corroborating  evidence  may  always  be  found 
or  made,  and  the  trial  by  jury  would  be  the  most  precari- 
ous of  all  trials."  "Every  one  must  perceive  the  incon- 
venience and  delay  which  will  arise  from  granting  new 
trials  upon  the  discovery  of  new  testimony  or  other  wit- 
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nesses  to  the  same  fact.  It  often  happens  that  neither 
party  knows  all  the  persons  who  may  be  acquinted  with 
some  of  the  circumstances  relating  to  the  point  in  contro- 
versy. If  a  suggestion  then  of  the  present  kind  be  lis- 
tened to,  a  second,  if  not  a  third  and  fourth,  trial  may 
always  be  had.  There  may  be  many  persons  yet  unknown 
to  the  defendants  who  may  be  material  witnesses  in  this 
cause,  and  this  may  continue  to  be  the  case  after  a  dozen 
trials."  Hil.  New  Trials,  p.  500,  §  18.  It  looks  like  a 
great  hardship  that  a  defeated  litigant  should  not  be  per- 
mitted to  have  the  advantage  of  after-discovered  and 
strongly  decisive  corroborating  testimony  which  he  was 
unable  to  use  at  the  trial";  yet  to  establish  such  a  prece- 
dent would  be  to  cause  litigants  to  be  careless  in  prepara- 
tion for  trial,  and  open  the  way  to  the  manufactory  of  such 
testimony,  to  the  delay  and  subversion  of  justice. 

The  last  point  relied  on  is  that  the  verdict  is  contrary 
to  the  law  and  the  evidence.  The  facts  undisputed  are 
that  the  defendant  contracted  to  purchase  a  certain  lot  of 
oak  lumber  of  plaintiff,  who  loaded  and  shipped  the  same 
to  Bew  &  Co.,  of  Baltimore.  Some  time  after  shipment 
Bew  &  Co.  went  out  of  business,  without  paying  for  the 
lumber.  The  question  of  dispute  is  as  to  whether  the 
defendant  informed  plaintiff  that  he  was  making  the  pur- 
chase as  the  agent  of  Bew  &  Co.  in  such  manner  as  to  re- 
lieve him  from  liability.  Defendant  maintains  he  did. 
Plaintiff  denies  it.  The  evidence  of  the  witnessess  Lynch 
and  Wright  is  discredited  by  the  fact  that  they  are  setting 
up  the  same  kind  of  claims  against  the  defendant,  and  are 
interested  in  requiring  the  defendant  to  make  good  the 
losses  sustained  by  the  failure  of  Bew  &  Co.  The  legiti- 
mate evidence,  as  certified,  is  contradictory  and  appar- 
ently preponderates  in  favor  of  the  defendant.  Yet  the 
jury  found  against  him,  and  the  circuit  court  which  heard 
the  testimony,  confirmed  the  finding,  and  this  Court  will 
not  disturb  it,  unless  it  can  hold  that  it  is  uplainly  against 
the  decided  and  clear  preponderance  of  evidence."  John- 
son v.  Burns,  89  W.  Va.  658  (20  S.  E.  680) ;  Aker*  v.  De 
Witt,  41  W.  Va.  229  (28  S.  E.  669).  In  all  similar  cases 
of  agency,  the  true  inquiry  is,  to  whom  was  the  credit 
given — to  the  agent  or  principal,  or  both?  The  agent  can 
always  relieve  himself  from  responsibility  by  distinctly  and 
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unequivocally  making  the  contract  in  the  principal's  name, 
and  not  in  any  wise  lending  his  credit  thereto.  Or  he  may 
buy  for  the  principal,  and  still  make  himself  liable  by 
dealing  in  such  way  as  to  lead  the  seller  to  believe  that, 
although  he  is  buying  for  a  disclosed  principal,  he  (the 
agent)is  to  be  the  responsible  paymaster.  Mechem,  Ag.  §  564 ; 
Story,  Ag.  §§  266,  267.  If  the  agent  would  escape  personal 
responsibility,  "it  is  his  primary  function  to  bind  the  prin- 
cipal, and  not  himself;  and  likewise  to  bind  such  third  per- 
sons to  the  principal  and  not  to  himself."  Mechem,  Ag.  § 
408.  "The  act  of  the  agent  should  purport  to  be  what  it  is 
intended  to  be, — the  act  of  the  principal, — and  should  be 
performed  in  his  name  by  the  agent  as  such."  Id.,  §  417. 
In  the  case  of  Cobb  v.  Knapp,  71  N.  Y.  348,  an  almost  sim- 
ilar case  to  the  one  under  discussion,  except  that  wheat  in- 
stead of  lumber  was  involved,  the  judge  says:  "In  this 
case  the  evidence  of  the  defendant,  which  was  to  some  ex- 
tent corroborated,  if  true  established  a  case  of  non-liabili- 
ty." "If  the  jury  adopted  the  plaintiff's  evidence,  it 
made  a  clear  case  of  liability."  "If  the  verdict  was  wrong, 
it  was  the  error  of  the  jury,"  which  this  Court  is  powerless 
to  disturb  and  the  judgment  must  be  affirmed. 

Affirmed. 


CHARLESTON- 


State  v.  Hansford. 
Submitted  June  9,  1897— Decided  Nov.  13,  1897. 


43  779 


1.  Contempt — Power  to  Punish — Summary  Punishment.  SliI 

The  common-law  power  of  all  courts,  except  the  Supreme 
Court  of  Appeals,  to  punish  for  contempt  summarily, — that 
is,  without  indictment  and  jury, — is  curtailed  by  section  27, 
chapter  147,  Code  1891.  Summary  punishment,  as  at  com- 
mon-law, can  be  imposed  by  such  other  courts  only  in  cases 
therein  allowed,     (p.  774.) 

2.  Parties — Xew  Trial — Petition — Stranc/ers. 

There  is  no  right  in  citizens  and  taxpayers  not  parties  to  a 
suit  to  petition  for  a  new  trial  or  other  action  therein.  There 
is  no  right  to  petition  a  court  "for  redress  of  grievances"  by 
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strangers  to  the  case.    That  right  is  applicable  only  to  polit- 
ical bodies,     (p.  776.) 

3.  Attorney  at  Law. 

An  attorney  at  law*  is  an  officer  of  the  court,  under  clause 
8,  s.  27,  c.  147*  Code  1891.     (p.  774.) 

4.  Contempt — Petition — New  Trial. 

The  mere  drafting  by  an  attorney  of  a  petition,  by  persons 
not  parties  to  a  cause,  asking  in  respectful  language  a  new 
trial,  is  not  a  contempt,     (p.  775.) 

5.  Contempt—  Official  Act. 

To  punish  an  officer  of  a  court  for  misbehavior  under 
clause3,  s.  27,  c.  147,  Code  1891,  the  act  must  be  done  in  his 
official  character,     (p.  777.) 

6.  Contempt—  Rule— Procedure  for  Contempt. 

If  a  person  be  present  in  court  when  fined  for  contempt,  a 
rule  need  not  be  served  upon  him,  but  he  must  be  allowed  to 
make  defense,  except  for  acts  done  in  the  open  presence  of 
the  court,     (p.  777.) 

Error  to  Circuit  Court,  Tucker  County. 

L.  Hansford  was  fined  for  contempt,  and  brings  error. 

Reversed. 

L.  Hansford,  in  pro.  per. 

Edgar  I\  Rwker,  Attorney  General,  for  the  State. 

Branxon,  Judge  : 

L.  Hansford  was  fined  by  the  Circuit  Court  of  Tucker 
County  for  a  contempt,  and  comes  to  this  Court  for  re- 
versal of  the  judgment.  No  brief  or  view  or  single  cita- 
tion of  authority  aids  us  iy  the  decision  of  the  case.  I 
have  given  a  careful  examination  to  it,  and  am  of  opinion 
that  the  judgment  is  erroneous.  The  common  law  gives 
to  courts  the  power  to  punish  for  contempts  summarily; 
but  this  wide  power  has  been  curtailed  in  this  State  bi- 
section 27,  chapter  147,  Code  1891,  providing  that  courts 
and  judges  may  punish  for  contempts  summarily  only  in 
the  cases  there  specified.  I  do  not  think  that  this  case 
falls  under  any  of  the  provisions  of  that  statute,  unless  it 
be  under  its  third  clause:  "Misbehavior  of  an  officer  of 
the  court  in  his  official  character."  Hansford  was  an  at- 
torney of  that  court.  An  attorney,  though  not  a  public 
officer  of  state,  is  an  officer  of  the  court.     Ax  parte  Faulk- 
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ner,  1  W.  Va.  269;  Ex  parte  Quarrier,  2  W.  Va.  569; 
Ex  parte  Garland,  4  Wall.  378;  Weeks,  Attys.  c.  2.  But 
though  Hansford  was  an  officer  of  the  court,  within  the 
meaning  of  that  (-ode  provision,  yet  two  questions  present 
themselves  to  the  mind.  One  is  whether  the  act  charged 
as  a  contempt  is  in  law  a  contempt ;  and  the  second  is, 
even  if  it  be  such,  whether  it  can  be  said  that  it  was  done 
in  his  official  character  as  an  attorney ;  for,  to  be  punish- 
able, it  must  be  such.  The  wrong  imputed  to  Hansford  is 
that  a  case  was  tried  in  said  circuit  court  of  the  county 
court  against  Degler,  in  which  a  jury  found  a  verdict 
against  Degler ;  and  with  it  there  was  some  popular  dis- 
satisfaction, and  certain  citizens  of  Tucker  County  pro- 
posed a  demonstration  in  his  behalf,  which  Hansford,  who 
was  counsel  for  Degler,  repressed.  Then  he  was  requested 
to  draw  a  petition  to  the  judge  for  a  new  trial.  He  ob- 
jected to  doing  so,  but  was  so  importuned  and  charged 
with  disloyalty  to  his  client  that  he  yielded,  and  drew  the 
petition,  and  delivered  it  to  Degler's  father,  and  it  found 
its  way  into  the  judge's  hands.  Hansford  did  not  solicit 
signatures,  nor  did  he  present  it  to  the  court,  and,  after 
its  drafting,,  heard  of  it  for  the  first  time  in  court.  For 
his  action  in  this  matter  lie  was  fined.  I  have  not  been 
able  to  see  in  this,  which  is  a  punitive  proceeding,  where 
we  ought  to  be  clear,  that  the  act  is  contempt.  This  peti- 
tion is  respectful  in  language,  simply  expressing  the  opin- 
ion of  its  signers  that  great  injustice  had  been  done  Degler 
in  the  verdict  of  the  jury,  and  asking  a  new  trial.  Did 
the  preparation  of  such  a  petition  constitute  a  punishable 
contempt?  What  is  a  contempt?  Cooley's  Bl.  Comm.  Bk. 
4,  p.  283,  says  that  contempts  '-are  either  direct,  which 
openly  insult  or  resist  powers  of  the  court  or  the  persons 
of  the  judges  who  preside  there,  or  else  are  consequential, 
which  (without  such  gross  insolence  or  direct  opposition) 
plainly  tend  to  create  an  universal  disregard  of  their  au- 
thority." Thus  contempts  are  of  two  kinds, — direct  and 
constructive.  A  direct  contempt  is  one  offered  in  the 
presence  of  the  court,  while  sitting  judicially.  A  con- 
structive contempt  is  one  which  tends  to  obstruct  and 
embarrass  a  court,  though  the  act  be  not  done  in  its  pres- 
ence. State  v.  Gibson,  33  VV.  Va.  97  (10  IS.  E.  58) ;  State 
v.  Frew,  24  W.  Va.  469;  People  v.   Wilson,  64  111.  195.     In 
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Ex  parte  Robinson,  19  Wall.  505,  "contempt"  is  defined  as 
an  act  in  disrespect  of  the  court  or  its   process,    or   which 
obstructs  the  administration  of  justice,  or  tends   to  bring 
the  court  into  disrepute.     In    People  v.   Wilson,   supra,  it 
is  said  that  all  acts  which  "impede,  embarrass,  or  obstruct 
a  court,  or  tend  to  produce  such  effects,  whether  done  in  or 
out  of  court,  are  to  be  considered  as  done  in  the   presence 
of  the  court,  and  are  contempts."     I  do  not  think  that  the 
act  of  drawing  the  petition  can  be  made  a  contempt,  under 
the  above  definition.    It  did  not  insult  or  revile  the  judge, 
or  derogate  from  his  respect  or  authority,  or  resist  his  pro- 
cesses or  orders,  or  impede  or   embarrass  the   administra- 
tion of  justice.     I  have  not   found,   in   quite  an   exteded 
examination,  any  definition  of  contempt  which  would  brand 
this  act  as  such,  unless  it  be  the  principle  stated    in    State 
v.  Doty,  90  Am.  Dec.  071,  that   "power  of  judicature  im- 
plies the  right  to  exercise   that    function     undisturbed   by 
improper  influences  affecting  it  extraneously:  and   an  act 
done  within  the  presence  of  the  court  by  a  person   neither 
a  j)arty  to  a  suit  nor  an  officer  to  the  court  may  amount  to 
contempt."     Now,  no  one  but  a  party  has  a  ritrht  to   file  a 
petition  for  a  new  trial,  or  for  any  other  action  in  a  court. 
A  stranger  has  no  rights  therein.    He  has  no  right  to  exert 
any  outside  influences  upon  the  judge,  because  that  judge 
must  decide  upon  the  facts  and  law  uninfluenced,  untram- 
meled,  uncompelled  by  popular  clamor  or  any   extraneous 
influences.     A  petition  by  strangers  may  justly  be  said  to 
be  improper  intermeddling,  having  no  other  purpose  or  re- 
sult than  to  unduly  influence  the  court  in  its  action;    and, 
with  all  respect  to  the    worthy  attorney   involved  in   this 
case,  I  must  declare  such  action  reprehensible.     It    is   im- 
portant, as  a  matter  of  practice,  to  thus  condemn  it;  but, 
then, it  does  not  seem  to  amount  to  a  punishable  contempt. 
The  judge  had  but  to  reject  the  petition.     It  could  not  im- 
pede or  obstruct    the   administration    of  justice,  though  I 
can  not  say  that  it  might  not  tend  to  divert  its  course.     It 
verges   very   closely    upon    the   borderland  of  punishable 
contempt,  though  I  hardly  think  it  crosses  it.      It  must  be 
remembered  that,  while  the  right    to   petition   public   au- 
thority for  redress  of  grievances  is   a    sacred   right,  yet  it 
is  inapplicable  to  courts  when  acting  judicially  in  cases  be- 
fore them.     It  applies  to  congress  or  to  the  legislature  and 
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to  the  governor ;  but  it  can  not  apply  to  courts,  for  the  rea- 
son that  courts  must  decide  solely  upon  the  facts  and  law 
of  the  case.  Strangers  to  it  have  no  grievances  to  redress. 
I  therefore  repeat  that  I  do  not  regard  the  act  as  a  crimi- 
nal contempt. 

But,  again,  if  this  act  were  a  contempt  in  its  nature, 
would  it  be  one  done  by  this  officer  in  his  official  character? 
For  I  repeat  that  it  must  be  an  act  done  in  "his  official 
character"  to  be  punishable  under  that  statute  summarily. 
An  act  may  be  a  contempt  subject  to  indictment;  but,  to 
be  punishable  summarily, — that  is,  without  jury,— -  it  must 
fall  under  that  section  of  the  ("ode.  Com.  v.  Desk  ins,  4 
Leigh,  685;  State  v.  Frew,  24  W.  Va.  416,  469.  Now,  if 
this  act  were  a  contempt,  and  if  Hansford  had  presented 
the  petition  in  court,  it  would  be  an  act  done  in  his  official 
character  as  attorney;  but  the  mere  drafting  of  it  out  of 
court  does  not  constitute  it  an  official  act.  The  test  of  an 
official  act  is,  was  it  done  colore  officii, — by  color  of  office? 
This  act  was  no't  such.  It  will  be  said,  if  this  be  so,  then 
an  attorney,  owing  respect  and  duty  to  a  court,  may  in.  his 
office  draft  the  most  contemptuous  petition  with  impunity, 
knowing  that  it  will  be  presented  to  the  court.  This  is  not 
so.  He  would  be  indictable  just  as  anybody  else  would 
be,  but  it  would  not  be  an  act  by  color  of  office.  Hence, 
for  want  of  that  character,  the  act  is  not  contempt. 
Though  the  statute  punishes  mere  misbehavior,  yet,  I 
think,  it  must  be  such  an  act  as  constitutes  contempt. 

It  is  assigned  for  error  that  no  rule  issued  against  de- 
fendant. The  record  distinctly  shows  that  defendant  was 
in  court  when  fined.  In  State  v.  Freir,  24  W.  Va.  469,  it 
is  laid  down  that  the  usual  course  is  to  award  a  rule  to 
show  cause  why  an  attachment  should  not  issue,  and  its 
omission  would  be  error;  but  when  the  defendant  is  pres- 
ent, as  the  opinions  in  that  case,  and  Dandridge's  Case,  2 
Va.  Cas.  408,  and  State  v.  Miller,  28  W.  Va.'  801,  show, 
that  dispenses  with  a  rule.  In  addition,  I  see  that  section 
29,  chapter  147,  dispenses  with  it  if  defendant  is  present. 
And,  further,  the  record  shows  that  the  defendant  was 
called  into  court  to  show  cause  why  he  should  not  be  fined. 
So  this  informal  rule  is  present  in  the  record. 

Defendant  asked  leave  to  file  a  written  answer  to  the  ac-  . 
cusation  made  against  him  by  witnesses  giving  information 
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to  the  court,  but  was  refused.  Still,  he  did  orally  present 
his  defense  against  the  rule,  and  it  was  considered.  Of 
course,  it  would  be  error  to  refuse  such  answer  if  such  oral 
defense  had  not  been  allowed,  as  the  very  object  of  a  rule 
is  to  cite  the  defendant  to  make  defense,  and  he  has  a 
right  to  make  it  except  where  the  act  of  contempt  is  in 
open  court,  in  its  presence.  State  v.  Gibson,  33  W.  Va.  97, 
(10  8.  E.  58).  This  was  not  an  act  in  open  court.  I  do 
not  see  that  the  refusal  of  a  written  answer  under  these 
circumstances  would  be  error.  No  written  answer  ottered 
is  in  the  record  to  show  that  additional  defense  was  ten- 
dered, nor  does  it  appear  that  any  exists.  The  defense 
made,  that  Hansford  had  suppressed  a  popular  demonstra- 
tion, and  protested  against  drafting  the  petition,  and  did 
so  only  on  repeated  importunities,  is  no  valid  defense,  as 
he  showed  himself  that  he  recognized  the  act  as  wrong  or 
imprudent.  I  think  the  attorney  intended  no  willful  con- 
tempt ;  but  in  State  v.  Green.,  l(i  W.  Va.  864,  syl.  pt.  3,  it 
is  held  that,  where  a  contempt  is  merely  inadvertent  or 
reckless,  a  fine  may  be  imposed.  But  I  do  not  regard  the 
act  a  contempt,  as  stated  above.  Judgment  reversed,  and 
proceeding  dismissed. 

Reversed. 


CHARLESTON, 


Armstrong  v.  Bailey  et  aL 
(Brannox,  Judge,    dissent  lag.) 
- __,      Submitted  June  0,  1897— Decided  November  17,  1897. 

43    7781  ' 

50    206. 

50  35811.  Fraud—  Burden  of  P,  oof. 

I   43  778]  A  plaintiff  who  alleges  fraud  must  clearly  and  distinctly 

|^52320j  prove  the  fraud  alleged  in  the  hill.    The  onus  proband i  is  on 

jS~44l|     "  him,  and,  if  the  fraud  is  not  stri-tly  and  clearly  proved  as  it 

43   yyg  is  alleged,  relief  cannot  he  granted,     (p.  7H4.) 

356    648 

57   3792.   Trusts — Parol  Evidence. 

*I_J84:  Parol  evidence  to  establish  a  trust  must  be  clear  and  un- 

62      ?79|        questionable  to  produce  such  result,     (p.  784.) 
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Appeal  from  Circuit  Court  of  Taylor  County. 

Bill  by  Adolphus  Armstrong  against  Thornsbury  Bailey 
and  others.  From  a  decree  for  defendants,  plaintiff  ap- 
peals. 

Affirmed. 

A.  Armstrong,  in  pro.  per. 

W.  K.  I).  Dent,  for  appellees. 

McWuorter,  Judge  : 

On  the  4th  day  of  February,  1869,  Burton  Despard  and 
wife  conveyed  by  deed,  to  John  W.  Bailey,  George  Bailey, 
and  E.  S.  Shackelford,  a  tract  of  one  hundred  and  fifty- 
seven  and  one-half  acres  of  land  in  Taylor  County,  in  con- 
sideration of  the  sum  of  two  thousand  three  hundred  and 
sixty-two  dollars,  to  be  paid  thereafter  as  provided  in  said 
deed,  the  payments  being  evidenced  by  the  several  bonds 
of  the  purchasers,  bearing  date  January  11,  1869,  and  the 
vendor's  lien  retained  in  said  deed  to  secure  the  said  pur- 
chase money.  The  purchasers,  together  with  Thornsbury 
Bailey,  the  father  of  John  and  George  Bailey,  and  father- 
in-law  of  said  Shackelford,  took  possession  of  the  land, 
built  a  house  and  made  other  improvements  on  it.  The 
father  with  his  family,  including  said  John  and  George, 
who  were  then  unmarried,  and  a  younger  brother,  Harvey 
A.  Bailey,  occupied  the  premises  as  a  home.  After  some 
time,  John  and  George  married,  each  building  a  house  on 
the  said  land,  and  accupying  the  same,  while  the  father 
and  mother,  with  Harvey  and  a  younger  sister,  continued 
to  occupy  tne  first  house  built.  On  the  6th  of  March,  1888, 
the  purchasers,  John  W.  Bailey,  George  Bailey,  and  E.  S. 
Shackelford,  and  their  wives,  sold  and  conveyed,  by  deed 
of  that  date,  to  Harvey  A.  Bailey,  the  younger  brother, 
fifty  and  one-half  acres,  a  part  of  said  tract  of  land,  in 
consideration  of  seven  hundred  and  sixty-six  dollars  and 
sixty-seven  cents,  retaining  in  said  deed  their  vendor's  lien 
for  said  purchase  money,  and  also  providing  in  said  deed 
the  following  clause:  uBut,  to  secure  said  land,  a  dowry 
is  hereby  retained  for  Thornsbury  Bailey  and  Catherine 
Bailey,  his  wife,  during  their  natural  lives."  This  deed 
was  duly  executed  but  not  recorded  until  the  8th  day  of 
February,  1892. 
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On  the  25th  day  of  February,  1892,  Adolphus  Armstrong, 
a  judgment  creditor  of  Thornsbury  Bailey,  sued  out  of 
the  clerk's  office  of  the  circuit  court  of  Taylor  county 
a  subpoena  in  chancery  against  Thornsbury  Bailey,  John  W. 
Bailey  and  Syrene  Bailey,  his  wife,  George  Bailey  and 
Basheba  Bailey  his  wife,  Ephriam  8.  Shackelford  and  Hen- 
rietta Shackelford,  his  wife,  and  Harvey  A.  Bailey,  re- 
turnable to  March  rules,  1892.  And  at  March  rules,  all 
the  defendants  having  been  served,  said   Armstrong  filed 

his  bill,  alleging   that  in   consideration  of   $ paid    in 

equal  amounts  by  Thornsbury  Bailey,  the  father,  and  his 
two  sons  John  W.  and  George  Bailey,  on  the  4th  day  of 
February,  1869,  Burton  Despard  sold  to  them  jointly  the 
said  one  hundred  and  fifty-seven  and  one-half  acres  of  land, 
and  that  although  Thornsbury  paid  one  full  third  of  said 
purchase  money  to  said  Despard,  through  said  Shackelford, 
caused  or  procured  said  Despard  to  make  said  deed  to 
Ephraim  S.  Shackelford,  son-in-law  of  said  Thornsbury, 
and  his  two  sons  John  and  George  Bailey,  "in  order  to 
conceal  and  deceive  and  consummate  the  fraud"  in  said 
bill  charged ;  that  said  Thornsbury  Bailey  owned  one  full 
third  of  the  one  hundred  and  fifty-seven  and  one-half 
acres  of  land  purchased  by  him  and  his  two  sons  John  W. 
and  George  Bailey,  paid  one-third  of  the  price4,  and  has 
from  the  date  of  said  purchase  at  all  times  owned  and 
nowr  owns acres  of  said  land ;  that,  after  they  so  pur- 
chased the  land  by  arrangement  and  understanding  be- 
tween him  and  his  said  two  sons,  a  portion  of  the  land  was 
set  apart  for  said  Thornsbury,  as  between  him  and  his  two 
sons ;  that  he  built  a  house  and  made  other  improvements 
thereon,  and  has  continued  to  reside  in  said  house,  and 
still  resides  therein,  and  that  said  fifty  and  one-half  acres 
belongs  to  Thornsbury,  though  the  legal  title  is  in  his  son 
Harvey  A.  Bailey;  that  Thornsbury  procured  the  deed  of 
the  0th  of  March,  188tt,  to  be  made  by  John  W.  and 
(ieorge  Bailey  and  E.  S.  Shackelford  and  their  wives  for 
the  full  share  of  interest  belonging  to  said  Thornsbury  to 
said  Harvey  A.  Bailey,  who  was  a  young  man,  unmarried, 
at  date  of  deed,  residing  with  his  father  on  the  land,  and 
was  under  21  years  of  age;  that  said  Shackelford  never 
paid  anything  for  said  land,  except  what  he  paid  for 
Thornsbury,  who  provided  the  money  so  paid  to  Despard; 
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that  said  Harvey  A.  Bailey  paid  no  part  of  the  price  of 
said  land ;  that  it  is  not  his  land,  but  the  land  of  Thorns- 
bury  Bailey;  that  what  the  grantors  call  a  "dowry"  is  re- 
tained in  said  deed  for  the  benefit  of  said  Thornsbury  and 
Catherine,  his  wife,  during  their  natural  lives,  meaning 
thereby  to  reserve  an  estate  for  life  in  said  land  for  said 
Thornsbury  and  Catherine,  and  charging  that  Thornsbury, 
through  Shackelford,  bought  and  paid  for  one  full  third  of 
the  one  hundred  and  fifty-seven  and  one-half  acres,  and, 
being  indebted,  said  Thornsbury  did  not  want  to  appear  as 
being  the  owner  of  any  part  of  it,  and  had  the  deed  made 
to  Shackelford  for  his  undivided  interest ;  that  afterwards 
the  deed  was  made  to  Harvey,  but  not  to  be  recorded,  lest 
what  is  called  "dowry"  therein  should  be  sold  for  debts  of 
Thornsbury.  particularly  the  debt  of  plaintiff;  that  Thorns- 
bury procured  the  deed  to  be  made  to  Harvey  with  intent 
to  delay,  hinder  and  defraud  his  creditors,  especially  plain- 
tiff;  that  Harvey  had  full  notice  of  the  fraudulent  intent 
before  and  at  the  time  of  the  making  of  the  deed,  and  was 
a  party  to  such  fraud ;  that,  many  years  ago,  plaintiff 
loaned  said  Thornsbury  some  money,  and  long  before  said 
deed  to  Harvey  was  made ;  that  on  the  27th  of  January, 
1885,  he  obtained  a  judgment  before  Lewis  Haymond,  a 
justice,  for  three  hundred  and  eighty-two  dollars  and 
thirty-four  cents,  with  interest  from  that  date,  and  costs, 
two  dollars  and  five  cents ;  that  he  had  the  same  docketed 
in  the  clerk's  office  of  Taylor  county  court,  and  that  the 
same  is  a  lien  on  the  fifty  and  one-half  acres  belonging  to 
Thornsbury ;  that  the  lien  for  seven  hundred  and  sixty-six 
dollars  and#sixty-seven  cents  retained  in  said  deed  was  not 
for  any  purchase  money  due  or  to  become  due  to  the  ven- 
dors, or  any  person,  but  was  fraudulently  retained  in  said 
deed  to  deceive  and  mislead,  and  caused  to  be  done  by 
Thornsbury  with  the  intent  to  hinder,  delay,  and  defraud 
plaintiff'  and  other  creditors  in  the  collection  of  their 
debts;  that  Shackelford  held  said  land  as  a  trustee  for 
said  Thornsbury  Bailey,  and  not  otherwise,  it  being  the 
land  of  said  Thornsbury  from  the  date  of  purchase  from 
Despard;  and  praying  that  said  deed  to  Harvey  A.  Bailey 
be  declared  fraudulent  and  void  as  to  plaintiff's  judment, 
that  said  fifty  and  one-half  acres  be  sold,  etc.,  and  for  gen- 
eral relief. 
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Thornsbury  Bailey  filed  his  answer,  denying  the  allega- 
tions of  the  bill,  and  alleging  that  he  has  no  interest  in 
the  land  purchased  as  alleged ;  that  long  before  the  pur- 
chase by  his  sons  John  and  George  and  his  son-in-law, 
Shackelford,  from  Despard,  he  was  a  poor  man;  and  that, 
since  the  purchase,  "he  has  remained  poverty  stricken, 
and  was  not  at  anytime  during  this  period  financially  able 
to  make  the  purchase  of  said  land,  or  any  part  thereof,  as 
charged  in  the  bill,  and  in  fact  did  not  do  so,  and  had 
nothing  to  do  with  making  the  contract  of  purchase  with 
the  said  Despard;  that  he  furnished  no  money  towards  the 
payment  on  the  land,  and  paid  none  on  the  same";  that 
he  was  not  a  party  to  the  transaction  ;  and  makes  complete 
denial  of  all  the  material  allegations  in  the  bill.  Defend- 
ants John  W.  and  George  Bailey  filed  their  joint  answer, 
and  Harvey  A.  Bailey  his  separate  answer,  all  denying 
the  allegations  of  the  bill. 

The  plaintiff,  in  support  of  his  bill,  filed  the  depositions 
of  E.  S.  Shackelford  and  John  Lucas,  the  justice  who  took 
the  acknowledgment  of  the  deed  of  March  0,  1883,  to  Har- 
vey A.  Bailey.  Shackelford  testifies  that  John  and  George 
Bailey  and  himself  went  together  to  make  the  purchase 
from  Despard,  and  made  the  contract  for  it ;  that,  in  the 
spring  following  the  purchase,  the  boys  were  all  at  home 
with  the  old  gentleman,  and  they  all  went  onto  the  land 
together;  they  built  one  house  at  first,  and  all  lived  in  it 
together  until  John  and  George  got  married,  when  they 
built  separate  homes;  that  Thornsbury  has  ever  since  con- 
tinued to  reside  there ;  that  his  understanding  is  that  they 
made  a  division  of  the  land,  and  held  and  used  it  in  sepa- 
rate pieces,  and  in  answer  to  the  question,  "Why  did  you 
join  in  the  deed  to  Harvey  A.  Bailey  for  the  part  of  the 
land  that  Thornsbury  Bailey  built  his  house  on  and  occu- 
pied?" Shackelford  says  :  "There  were  several  reasons. 
I  intended  Thornsbury  to  have  a  home  while  he  lived,  for 
him  and  tin4  old  lady.  They  were  very  poor.  I  asked  old 
Daddy  Bailey  who  I  should  make  that  deed  to,  and  he  said, 
'Make  it  to  Harvey.'  I  asked  him  how  he  wanted  it  made. 
He  said  to  have  his  maintenance  reserved  in  the  deed.  I 
said  to  him,  if  that  was  done,  they  would  sell  it  for  his 
debts,  and  he  would  be  thrown  out  of  a  home.  He  then 
said,  'Let  the  deed  just  be  made  to  Harvey, — a  clear  deed.' 
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I  objected  to  that,  and  told  him  that  Harvey  might  marry 
a  woman  that  the  old  fellow  could  not  live  with,  and  might 
throw  him  out  of  a  home.  They  then  agreed  to  make  a  si- 
lent deed,  not  to  go  to  record  until  after  the  old  man's 
death>  and  I  agreed  to  it," — and  says  the  last  payment 
he  made  on  the  land  to  Despard  or  his  agent  was  fifty  dol- 
lars fetched  to  him  by  Thornsbury  Bailey,  but  he  does  not 
know  where  he  got  it.  Witness  Lucas  testifies  that  he  got 
the  word  through  Mr.  Shackelford  to  prepare  the  deed, 
which  was  written  and  acknowledged  at  Thornsbury  Bai- 
ley's dwelling  house,  on  the  land  in  controversy;  that  he 
had  a  plat  of  the  whole  tract  of  the  Despard  land  with  three 
divisions  laid  down  on  it  and  there  were  three  deeds  writ- 
ten and  executed  that  day  for  the  three  division, — one  to 
John  W.  Bailey,  one  to  George  Bailey,  and  the  other  to 
Harvey  A.  Bailey, — and  Shackelford  and  his  wife  joined 
in  all  of  these  deeds ;  that  lie  was  directed  by  E.  8.  Shack- 
elford as  to  the  terms  in  the  deed  to  Harvey  A.  Bailey, 
and  the  terms  and  provisions  of  the  deed  were  talked  over 
and  agreed  on  at  Bailey's  on  that  day;  and  that  it  was 
agreed  by  Shackelford  and  Thornsbury  Bailey  and  Harvey 
A.  Bailey  for  the  deed  not  to  be  recorded  until  the  death 
of  Mr.  Bailey.  "There  was  no  reason  given,  but  it  was 
intimated  to  me  that  there  *  *  *  debts,  and  that  Mr. 
Bailey  had  nothing,  and  he  wanted  to  procure  a  home  for 
him."  Witness  Lucas  said  he  did  the  carpenter  work  on 
the  house  first  built  on  the  land,  and  was  paid  for  it  by 
George  Bailey ;  that  Thornsbury  Bailey  had  never  worked 
very  hard  since  he  had  been  there;  that  he  had  been 
troubled  with  the  rheumatism.  Thornsbury  Bailey  testi- 
fied that  he  had  nothing  to  do  with  the  purchase  from  Des- 
pard ;  that  he  paid  no  part  of  the  purchase  money,  and 
had  no  interest  in  the  purchase,  but  that  the  boys,  in  mak- 
ing the  deed,  had  reserved  a  lifetime  interest  in  it,  be- 
cause he  had  no  home,  and  was  not  able  to  buy  one ;  that 
the  fifty  dollars  he  gave  to  Shackelford  to  pay  on  the  land 
was  the  boys'  money,  that  they  had  drawn  as  the  proceeds 
of  timber  that  they  had  taken  off  the  place.  The  testi- 
mony of  both  John  and  George  Bailey  is  that  Thornsbury 
paid  no  part  of  the  purchase  money,  and  had  nothing  to  do 
with  the  contract  or  purchase ;  and  it  is  very  clear  from  the 
whole  testimony   in  the  case  that  Thornsbury  was  rheu- 
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matic,  able  to  work  but  little,  very  poor,  and  not  able  to 
purchase  a  home  or  to  have  kept  one  without  the  aid  of  his 
sons  and  son-in-law ;  that  the  purahase  money  to  Despard 
was  paid  out  of  the  proceeds  of  timber  taken  oft*  the  land, 
except  the  balance  of  some  three  hundred  and  seventy-five 
dollars  yet  unpaid  when  the  deed  was  made  to  Harvey  A. 
Bailey,  and  which  he  assumed  and  paid,  which,  together 
with  the  provision  in  the  deed  imposing  upon  him  the 
maintenance  and  support  of  his  parents,  Thornsbury  and 
Catherine  Bailey,  during  their  natural  lives,  was  a  faircon- 
sideration  for  the  land  conveyed  to  him,  and,  if  itwrerenot 
a  full  consideration,  no  one  has  a  right  to  complain,  as 
Thornsbury  had  no  interest,  either  equitable  or  legal,  in 
the  property  to  be  affected  by  the  claims  of  his  creditors, 
but  simply  a  provision  made  by  his  children  for  the  sup- 
port of  himself  and  wife  in  their  declining  years.  There 
is  no  allegation  in  plaintiff's  bill  as  to  when  the  indebted- 
ness of  Thornsbury  Bailey  to  him  was  created.  The  pre- 
sumption is  that  it  was  long  after  the  purchase  from  Des- 
pard, in  February,  1869,  as  suit  wTas  not  brought  on  it  until 
1885,  fifteen  years  threafter. 

"A  plaintiff  who  alleges  fraud  must  clearly  and  dis- 
tinctly prove  the  fraud  alleged  in  his  bill.  The  onus  pro- 
bandl  is  on  him,  and  if  the  fraud  is  not  strictly  and  clearly 
proved,  as  it  is  alleged,  relief  cannot  be  granted,  although 
the  party  against  whom  relief  is  sought  may  not  have  been 
perfectly  clear  in  his  dealings."  Harden  v.  Wagner,  22 
W.  Va.356,  366;  Kerr,  Fraud  &  M.  382;  Gibson  v.  Ran- 
dolph,  2  Munf.  310.  "Whenever  the  courts  permit  parol 
evidence  to  be  received  to  establish  a  trust,  they  always 
require  such  evidence  to  be  clear  and  unquestionable,  to 
produce  such  result."  Troll  v.  Carter,  15  W.  Va.  567,  Syl. 
7;  Coleman  v.  Parran,  (decided  at  this  term)  28  S.  E.  769. 

Appellant  charges  in  his  bill  "that  said  Ephraim  S.  Shack- 
elford held  said  land  as  a  trustee  for  said  Thornsbury  Bailey, 
and  not  otherwise,  it  being  the  land  of  Thornsbury  Bailey 
from  the  date  of  the  purchase  from  Despard,"  and  says  in 
his  brief :"  "The  bill  was  taken  for  confessed  as  to  Shack- 
elford, who  purchased  the  third  of  the  land  for  Thorns- 
bury, and  who  conveyed  the  legal  title  to  Harvey."  Why 
defendant  Shackelford  failed  to  answer  the  bill  is  not  clear 
and  appellant  makes  hi  in  his  witness,  and  showrs  by  him 
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that  Thornsbury  had. nothing  to  do  with  the  purchase  from 
Despard,  and  that  he  was  very  poor,  and  not  able  to  pro- 
vide himself  a  home.  The  most  that  can  be  said  from  the 
evidence  is  that  the  support  of  Thornsbury  and  Cath- 
erine Bailey  is  made  a  part  of  the  consideration  for  the  con- 
veyance of  a  tract  of  land  in  which  Thornsbury  had  no 
interest,  and  never  had.  uAn  agreement  to  maintain 
and  support  another  is  a  valuable  consideration,  and  will 
sustain  a  transfer  of  property."  Keener  v.  Keener,  #4  W. 
Va.  421,  Syl.  (12  S.  E.  729).  Appellant  utterly  failed 
to  establish  the  fraud  or  the  trust  alleged  in  his  bill. 
There  is  no  error  in  the  decree  complained  of,  and  the  same 
is  affirmed. 

Brannon,  Judge  {dissenting). 

1  agree,  on  second  thought,  contrary  to  first  inclination, 
that  Armstrong  cannot  subject  the  fee.  He  has  not  clearly 
established  an  express  trust ;  that  is,  an  agreement,  at  the 
time  the  two  young  Baileys  and  Shackelford  purchased  of 
Despard,  that  Thornsbury  Bailey  wras  to  have  the  Shackel- 
ford interest,  or  any  other  interest.  He  is  not  shown  to 
have  any  vested  interest  in  the  purchase.  Any  subsequent 
oral  agreement  would  be  invalid  under  the  statute  of 
frauds.  And  there  can  be  no  resulting  trust :  (1 )  Because 
it  is  not  shown  that  Thornsbury  Bailey  paid  any  purchase 
money,  except  fifty  dollars,  and  that  was  not  his  money, 
and  there  was  no  understanding  that  it  was  paid  with  in- 
tent to  give  him  an  interest;  and  (2)  a  resulting  trust 
cannot  arise  ex  postfaeto,  but  must  arise  at  the  time  of  the 
original  transaction.  If  Thornsbury  Bailey  had  an  inter- 
est, Armstrong's  judgment  being  docketed  before  the  deed 
to  Harvey  Bailey  was  recorded,  that  deed  would  be  void 
as  to  Armstrong's  judgment ;  but  a  creditor  is  not  entitled 
to  more  than  his  debtor  had,  and  Thornsbury  Bailey  had 
no  interest  for  the  judgment  to  attach  to.  As  Thornsbury 
Bailey  had  no  interest,  the  agreement  to  keep  the  deed 
from  record  to  avoid  letting  his  creditors  know  of  the  res- 
ervation of  a  life  estate  would  not  make  the  deed  void. 
They  had  a  right  to  conceal  the  fact. 

But  I  do  not  see  how  we  can  help  subjecting  the  life  es- 
tate of  Thornsbury  Bailey  to  the  judgment.  The  deed 
warrants  the  land  to  Harvey  Bailey  and  heirs  forever,  and 
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adds:  "But,  to  secure  the  land,  a  dowry  is  hereby  re- 
tained for  Thornsbury  Bailey  and  Catherine  Bailey,  his 
wife,  during  their  natural  lives."  The  grantors  created  a 
life  estate  for  Thornsbury,  and  put  in  no  words  to  protect 
it  from  Armstrong's  judgment,  and  it  was  a  lien  on  it. 
The  clause  was  meant  to  reserve,  not  a  mere  support  to 
Bailey,  but  to  give  him  and  his  wife  use  and  control  during 
life,  the  right  to  occupy  and  take  rents  and  profits,  just  as 
a  widow  holds  possession  and  takes  the  whole  profits  during 
life.  Hence  the  word  "dowry."  It  meant  nothing  else. 
What  else  did  it  mean?  The  evidence  of  the  parties 
shows  they  so  understood  the  clause.  This  makes  a  life 
estate.  One  may  be  created  by  reservation  as  well  as  by 
grant.     1  Kerr,  Real  Prop.  §  558. 

Affirmed. 


CAHRLESTON. 

Cox  v.  Hornkr  et  al. 
Submitted  September  3, 1897— Decided  November  17,  1897. 

1.  Equity — Bill  in  Equity — Dismissal. 

It  is  not  error  to  dismiss  petitions,  filed  in  chancery  suits, 
which  fail  to  show  sufficient  equitable  grounds  for  the  relief 
sought  thereby,     (p.  788.) 

2.  Deed  of  Trust — Grantor — Rents  and  Profits, 

Unless  otherwise  stipulated,  the  grantor  in  a  trust  deed  is 
entitled  to  the  rents  of  the  property  conveyed  until  the  trust 
is  foreclosed  by  sale,  or  a  decree  is  entered  in  a  foreclosure 
suit  sequestrating:  the  rents,     (p.  788.) 

3.  Married  Women — General  Creditors— Rents  and  Profits. 

The  general  creditors  of  a  married  women  can  only  subject 
the  rents  of  her  real  estate  to  the  payment  of  her  debts  so 
long  as  she  is  legally  entitled  to  the  same.     (p.  789.) 

4.  Married  Women — Equity    of  Redemption— Trust    Creditor 

— General  Creditors. 

A  married  woman,  who  has  conveyed  her  real  estate  to  a 
trustee  to  secure  a  debt  fully  equal  to,  or  largely  in  excess  of 
its  value,  may  surrender  her  valueless  equity  of  redemp- 
tion to  the  trust  creditor,  to  avoid  expense  of  a  sale  or  the 
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cost  of  a  suit,  without  detriment  to  her  general  creditors, 
(p.  790.) 

6.    Trust     Creditor — Married      Woman — General     Creditors' 
Suits. 

When  a  deed  of  trust  creditor  has  become  the  bona  fide 
owner  in  fee  of  a  married  woman's  real  estate,  lie  has  the 
right  to  intervene  in  a  suit  instituted  by  a  general  creditor  of 
such  married  woman  seeking  to  rent  such  property,  for  the 
purose  of  resisting  such  renting,     (p.  790.) 

Appeal  from  Circuit  Court,  Hampshire  County. 

Bills  by  H.  H.  Cox  against  Sallie  L.  Horner  and  others. 
From  a  decree  dismissing  his  petitions  to  set  aside  a  decree 
of  seizure  and  sale,  W.  W.  Wall  appeals. 

Reversed. 

Alexander  &  Alexander  and  Forest  W.  Brown,  for  ap- 
pellant. 

W.  B.  Cornwell  and  K.  W.  Monroe,  for  appellee. 

Dent,  Judge: 

W.  W.  Wall  complains  of  certain  decrees  of  the  Circuit 
Court  of  Hampshire  County  in  the  case  of  H.  H.  Cox, 
plaintiff,  against  Sallie  L.  Horner  el  «/.,  defendants.  The 
plaintiff  filed  his  several  bills  against  the  defendant  Sallie 
L.  Horner,  a  married  woman,  for  the  purpose  of  subjecting 
her  separate  personal  property,  and  the  rents  of  her  sepa- 
rate real  estate,  to  the  payment  of  a  debt  of  six  hundred 
and  fifty  dollars  he  had  against  her.  After  the  court  had 
seized  and  sold  her  separate  personal  property,  the  appel- 
lant, to  wit,  on  the  27th  day  of  May,  1805,  filed  his  first 
and  second  petitions,  which  the  court,  to  wit,  on  the 
5th  day  of  March,  189(5,  dismissed.  The  first  petition  sets 
up  the  ownership  to  the  personal  property  under  a  written 
contract  or  bill  of  sale,  and  alleges  that  possession  was  not 
taken  thereunder,  but  that  it  remained  in  the  grantee; 
hence  the  contract  is  prima  facie  void  as  to  the  plaintiff's 
lien,  fully  consummated  by  seizure  and  sale  of  the  prop- 
erty. This  is  not  a  case  of  oral  sale  and  delivery  of  prop- 
erty of  a  married  woman  before  the  seizure  thereof  at  the 
suit  of  a  creditor,  as  in  Brufw  Thompson,  31  W.  Va.  16 
(6  S.  E.  352).  The  petition,  on  its  face,  only  makes  out  a 
case  which  is  presumptively  fraudulent  in  law,  and  it  does 
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not  in  any  manner  negative  such  presumption.  On  the 
contrary,  it  fortifies  it  by  the  allegation  "that  by  his  per- 
mission said  property  has  remained  in  her  possession  ever 
since  said  time,  but  subject  to  his  title  and  right  to  the 
possession  therof  whenever  he  might  see  proper  to  take  it 
into  his  possession."  It  fails  to  allege  that  petitioner  paid 
a  valuable,  or  any,  consideration,  or  to  in  any  manner  ex- 
cuse non-delivery.  Hence  the  petition  was  insufficient  in 
law,  and  the  court  committed  no  error  in  dismissing  it,  as 
it  only  made  out  the  plaintiff's  right  to  subject  the  prop- 
erty. '  Poling  v.  Flanagan,  41  W.  Va.  190  (28  8.  E.  685)  ; 
Curtin  v.  haacsen,  36  W.  Va.  391  (15  8.  E.  171). 

The  second  petition  set  up  the  fact  that  the  defendant 
8allie  L.  Horner  was  indebted  to  the  petitioner  in  the  sum 
of  five  thousand  dollars,  with  interest  from  the  7th  day  of 
March,  1892,  secured  by  a  deed  of  trust  executed  by  the 
said  Sallie  L.  Horner  and  husband  on  the  real  estate  in 
controversy  on  said  7th  day  of  March,  1892,  and  duly  re- 
corded on  the  22d  day  of  March,  1893;  alleges  that  such 
trust  is  a  prior  lien  to  any  claim  that  plaintiff  may  have 
to  such  real  estate;  and  prays  that  the  same  may  be 
rented  to  pay  such  lien  until  it  can  be  sold  for  the  satis- 
faction thereof.  This  petition  is  demurrable,  in  that  it 
fails  to  make  proper  parties  thereto;  and  it  is  fatally  de- 
fective, in  that  it  fails  to  set  out  any  grounds  for  equitable 
relief.  According  to  the  terms  of  the  deed  of  trust,  the 
petitioner  had  the  right  to  have  the  same  executed  at  once 
by  the  trustee,  in  so  far  as  the  petition  shows,  and  thereby 
relieve  himself  more  promptly  and  speedily  than  a  court 
of  equity  could  possibly  do.  There  is  no  allegation  that 
the  corpus  of  the  real  estate  is  an  insufficient  security  for 
the  debt,  or  that  the  trustee  is  incapacitated  from  acting, 
or  refuses  to  do  so,  or  that  any  prior  liens  exist,  or  other 
excuse  for  equitable  interference,  except  that  a  subsequent 
lienor  is  after  the  rents  and  profits,  which,  however,  is 
not  alleged  to  be  to  the  depreciation  of  petitioner's  se- 
curity. ktAs  a  general  rule,  the  grantor  in  a  trust  deed  is 
entitled  to  the  rents  and  profits  until  foreclosure,  in  the 
absence  of  a  different  stipulation  in  the  deed.  But,  after 
a  decree  has  been  entered  directing  a  sale,  the  beneficiary 
is  entitled  to  a  receiver  for  the  rents  and  profits 
pending    the    further    proceedings."      26   Am.    &    Eng. 
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Enc.  Law,  880;  Bidwell  v.  Paul,  5  Baxt.  693.  The  deed 
of  trust  in  controversy  did  not  convey,  or  give  a  lien  on, 
the  rents  and  profits;  but  they  remained  the  separate 
property  of  Mrs.  Horner,  and  liable  to  the  suit  of  her 
creditors  until  a  foreclosure  by  sale,  or  a  proper  suit  was 
instituted  to  sell  the  same,  showing  the  otherwise  insuf- 
ficiency of  the  security.  The  plaintiff  was  only  seeking  to 
appropriate  the  rents  on  which  the  trust  creditor  had  not 
as  yet  acquired  a  lien,  or  the  right  of  disposal ;  and  it  was 
therefore  not  proper  to  permit  the  latter  to  intervene  in 
such  suit,  unless  upon  some  just,  equitable  grounds. 
JIovwv.  Stertz,  26  W.  Va.  555.  It  is  possible  that  pe- 
titioner had  the  right  to  present  his  debt  in  the  suit,  es- 
pecially after  reference,  as  a  simple-contract  debt  against 
Mrs.  Horner;  but  this  he  was  not  asking,  as  it  would  have 
made  him  subsequent  in  priority  to  the  plaintiff,  and 
given  him  no  relief. 

After  the  court  had  disposed  of  the  personal  property, 
and  rented  the  real  estate  for  one  year,  beginning  on  the 
1st  day  of  April,  1895,  and  ending  on  the  1st  day  of  April, 
1896,  and  was  about  to  rent  it  for  the  second  year  to  the 
plaintiff,  Cox,  at  the  price  of  fifty  dollars,  the  appellant, 

to  wit,  on  the day  of  May,  1896,  presented  his  third 

petition,  in  which,  in  addition  to  the  facts  set  up  in  his 
former  petitions,  he  alleges  that  on  the  30th  day  of  March, 
1896,  with  the  consent  of  the  parties  thereto,  under  and  by 
virtue  of  the  trust  deed  he  purchased  the  real  estate  at  the 
price  of  three  thousand  five  hundred  dollars, — a  sum  much 
less  in  amount  than  his  lien  (credit  to  be  given  thereon), — 
of  the  trustee,  and  that  on  the  18th  day  of  April,  1896,  the 
trustee  executed  a  deed  conveying  him  the  legal  title,  in 
which  Sallie  L.  Horner  and  her  husband,  T.  F.  Horner, 
joined,  thereby  giving  him  complete  title  to  the  property; 
and  he  asks  that  he  may  be  made  a  party  to  the  suit,  and 
allowed  to  defend  the  same,  and  that  the  orders  renting 
the  real  estate  may  be  cancelled,  set  aside,  and  annulled. 
The  court,  on  objection  of  the  plaintiff,  refused  to  allow 
such  petition  to  be  filed.  In  this  the  court  erred.  There 
are  three  ways  in  which  a  deed  of  trust  lien  may  be  fore- 
closed,— by  decree  of  court,  by  a  sale  by  the  trustee,  and 
by  a  surrender  of  the  property,  and  full  conveyance  thereof, 
by  the  grantors  and  trustee  to  the  cestui  que  trust,  in  con-. 
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side  ration  of  the  whole  or  a  part  of  his  debt.  And  the 
latter  method,  if  bona  fide  and  free  from  fraud,  and  for  a 
full  consideration,  is  just  as  effectual  as  either  of  the  other 
ways,  and  operates  just  as  completely  to  extinguish  the 
right  of  the  creditors  of  a  married  woman  to  subject  such 
property  to  rental.  To  hold  otherwise  would  be  to  impair 
the  corpus  of  her  real  estate,  and  indirectly  deprive  her  of 
the  disposal  thereof.  She,  having  already  conveyed  away 
the  corpus  to  secure  her  indebtedness,  had  nothing  left 
therein  but  an  equity  of  redemption,  with  the  right  to  the 
rents  until  the  foreclosure  of  the  trust,  and  had  a  perfect 
right  to  surrender  such  equity,  if  valueless,  to  the  cestui 
que  trust ;  for  in  so  doing  she  does  not  defraud  her  other 
creditors,  as  the  cestui  que  trust  could  accomplish  the  same 
end  by  a  sale  by  the  trustee,  or  a  bill  in  equity.  Johnson 
v.  Riley,  41  W."  Va.  140  (23  S.  E.  698).  Such  a  transaction 
is  subject  to  careful  scrutiny.  If  it  is  free  from  fraud,  and 
done  for  the  mere  purpose  of  effectuating  the  ends  of  the 
trust  deed,  it  will  be  upheld.  On  the  face  of  the  petition, 
and  the  exhibit  filed  therewith,  the  transaction  appears 
perfectly  fair  and  free  from  fraud,  and  shows  the  peti- 
tioner to  be  the  true  owner  of  the  property  from  the  date 
of  his  purchase.  Such  being  the  case,  he  has  the  right  to 
contest  further  renting  of  the  property  at  the  instance  of 
the  plaintiff.  The  rents,  however,  that  accrued  prior  to 
his  purchase,  belonged  to  Mrs.  Horner,  and  were  properly 
sequestered  for  the  payment  of  plaintiff's  debt.  The  de- 
cree of  the  28d  day  of  May,  1896,  is  therefore  reversed,  and 
this  cause  is  remanded  to  be  further  proceeded  in  accord- 
ing to  the  rules  of  equity. 

Reversed. 


CHARLESTON. 

Prim  et  ah  v.  MoIntosh  et  ah 

Submitted  June  9,  1897 — Decided  November  17,  1897. 

Nox-NKOoTiABiiK  Notks— Afisif/ncf'*  Riyhtn. 

The  assignee  of  a  non-negotiable  note  or  obligation  ean 
take  no  rights  which  his  assignor  did  not  possess,  and  gener- 
ally make  no  defenses  he  could  not  make.     (p.  7535.) 
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2.  Promissory  Note— Assignee's   Rights— Fraudulent  Convey- 

ance. 

The  assighnment  of  a  promisory  note  carries  with  it  all  the 
remedies  of  the  assignor,  including  the  right  to  attack  a 
fraudulent  conveyance,  but  this  must  be  construed  to  mean 
to  successfully  attack  such  conveyance,     (p.  795.) 

3.  Fraudulent  Conveyance— Husband  and  Wife — Husband's 
Debts. 

Although  a  contract  for  the  sale  of  a  tract  of  land  be  made 
with  a  husband,  yet  it  is  understood  between  the  parties  at  the 
time  the  contract  is  made  that  the  purchase  money  is  to  be  paid 
by  the  wife  out  of  her  separate  estate,  althoughthe  deed  is  made 
by  the  vendor  to  the  husband,  and  a  vendor's  lien  retained  to 
secure  the  purchase  money.  Yet  if  the  vendor  knowingly 
receives  the  purchase  money  from  the  wife,  in  accordance 
with  the  original  understanding,  if  such  land  is  conveyed  by 
the  husband  to  the  wife,  in  consideration  of  her  payment  of 
the  purchase  money,  said  vendor  cannot  attack  such  convey- 
ance as  fraudulent  as  to  a  debt  due  him  from  the  husband  as 
purchase  money  for  a  mule,  of  which  the  wife  had  no  notice; 
neither  can  the  assignee  of  such  debt  so  attack  such  convey- 
ance,    (p.  795.) 

Appeal  from  Circuit  Court,  Taylor  County. 

Bill  by  W.  D.  Prim  and  Frank  Brown,  partners  as  Prim 
&  Co.,  against  Elijah  Mcintosh  and  others,  for  cancella- 
tion of  deed  and  the  sale  of  land.  From  a  decree  for 
plaintiffs,  defendant  Mary  A.  Mcintosh  appeals. 

Reversed. 

W.  R.  D.  Dent,  for  appellant. 

English,  President: 

W.  D.  Prim  and  Frank  Brown,  partners,  under  the 
firm  name  of  W.  D.  Prim  &  Co.,  filed  their  bill  in  the  Cir- 
cuit Court  of  Taylor  County  against  Elijah  B.  Mcintosh, 
Anna  Mcintosh,  Thomas  Moore,  and  Mary  A.  Moore,  his 
wife,  and  Joshua  R.  Cole,  and  alleges  that  on  the  14th 
day  of  November,  1888,  the  defendant  Elijah  B.  Mcintosh 
purchased  of  Joshua  R.  Cole  a  parcel  of  land  situated  in 
Taylor  County,  on  the  waters  of  Valley  river,  and  took  a 
deed  for  the  same,  a  copy  of  which  deed  they  exhibited ; 
that  on  the  13th  day  of  January,  1800,  while  in  possession 
of  said  land,  said  Mcintosh  executed  to  said  Cole,  from 
whom  he  purchased  the  land,  his  promissory  note  for  the 


Digitized  by  CjOOQ IC 


792  Prim  et  aL  v.  McIntosh  et  ah 

sum  of  one  hundred  dollars,  payable  one  year  after  date; 
that  after  the  said  note  became  due  and  payable,  and  be- 
fore the  same  was  paid,  to  wit,  on  the  14th  day  of  Novem- 
ber, 1892,  said  Mcintosh  conveyed  said  land  to  the  defend- 
ant Thomas  W.  Moore,  for  the  pretended  consideration  of 
four  hundred  and  fifty  dollars,  when  in  fact  no  considera- 
tion was  paid  by  the  said   Moore  to  the  said  Mcintosh  for 
the  same,  a  copy  of  which  deed  was  also  exhibited ;  that 
on  the  17th  day  of  November,  1892   (only  three  days  after 
the  conveyance  was   made  to  said  Moore),  the  said  Moore 
and  wife  conveyed  the  same  parcel  of  land  to  Anna  Mcin- 
tosh, the  wife  of  the*  said  Elijah  B.   Mcintosh,  for  the  pre- 
tended consideration  of  five  hundred  dollars,  when  in  fact 
no  consideration  was  ever  paid  for  the  same  by  the  said 
Anna  Mcintosh  to  said   Moore;  that  on   the  11th  day  of 
March,  1890,  they  purchased  the  said  note  of  the  said  Cole, 
and  paid  a  valuable  consideration  for  the  same,  as  is  shown 
by  the  assignment  on  the  back  of  said  note,  which  they 
file  with  their  bill ;  that  on  the  80th  day  of  May,  1895,  a 
judgment  was  obtained  on   said  note  for  the  balance  then 
due,  which   amounted   to    forty-one   dollars   and    twenty- 
seven  cents  and  two  dollars  and  sixty-five  cents  costs;  that 
on  the  12th  day  of  August  an  execution  was  issued  on  said 
judgment,  and  placed  in  the  hands  of  a  constable,  who  re- 
turned the  same  on   the  4th  day  of    October,  1895,  "No 
property  found";  that  said  judgment  was  duly  recorded  in 
the  judgment  lien  docket  of  said  county  on  the  14th  day 
of  October,  1895,  as  is  shown  by  a  copy  of  said  docket 
which  they  filed.     They  charge  that  the  deed  from  E.  B. 
Mcintosh  to  Thomas  W.  Moore  was  made  without  consid- 
eration, and  to  hinder,  delay,  and  defraud  the  creditors  of 
the  defendant   Elijah   B.    Mcintosh ;    that  the  defendant 
Anna  Mcintosh  and  the  defendants  Thomas  W.  Moore  and 
his  wife,  Mary  A.  Moore,  entered  into  a  conspiracy  with 
the  said  Elijah   B.  Mcintosh  to  cheat,  hinder,  delay,  and 
defraud  the  creditors  of  the  said   Elijah  B.  Mcintosh,  and 
especially  to  defraud   the   plaintiffs;  and   they  pray  that 
the  deed  from   said   E.    B.    Mcintosh  and  wife  to  the  said 
Moore  be  set  aside,  canceled,  and   annulled,  and  that  the 
deed  from   said  T.  \Y.  Moore   and  wife  to  Anna  Mcintosh 
be  canceled  and  held  for  naught;  that  plaintiffs'  claim  be 
decreed  to  them,  and   said  land  be  sold,  and  the  proceeds 
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applied  to  the  payment  of  their  claim  and  the  costs  of 
suit. 

The  defendants  Elijah  B.  Mcintosh  and  Mary  A.  Mcin- 
tosh, his  wife,  filed  their  separate  answers  to  the  plaintiffs' 
bill,  putting  in  issue  all  of  the  material  allegations  of  said 
bill,  which  answers  were  replied  to,  depositions  were  taken 
in  the  cause,  and  on  the  16th  day  of  January,  1896,  a  de- 
cree was  rendered  therein,  holding  that  the  deed  of  Elijah 
Mcintosh  and  wife  to  Thomas  W.  Moore,  dated  November 
14,  1892,  and  the  deed  of  T.  W.  Moore  and  wife  made  to 
Anna  Mcintosh,  dated  November  17,  1892,  are  fraudulent 
and  void  as  to  the  plaintiffs'  judgment  for  the  sum  of  forty- 
one  dollars  and  twenty-seven  cents  and  two  dollars  and  sixty- 
five  cents  costs,  with  interest  from  the  30th  day  of  May,  1895, 
aggregating  the  sum  of  forty-six  dollars  and  fifty-two  cents, 
and  decreed  that  said  deeds  be  set  aside  and  held  for  naught 
as  to  said  judgment  of  the  plaintiffs,  and  directed  that  unless 
said  Elijah  Mcintosh,  or  some  one  for  him,  pay  to  said  W.  D. 
Prim  &  Co.  the  sum  of  forty-six  dollars  and  fifty-two  cents, 
with  interest  from  the  14th  day  of  January,  1896,  together 
with  the  cost  of  said  suit,  within  thirty  days  from  the  rise 
of  the  court,  a  special  commissioner  therein  appointed  for 
the  purpose  should  sell  the  real  estate  in  the  bill  and  pro- 
ceedings mentioned,  at  the  time  and  place  and  upon  the 
terms  therein  specified,  and  report  his  proceedings  to  the 
court ;  and  from  this  decree  this  appeal  was  applied  for 
and  obtained. 

It  is  claimed  by  appellant  that  the  court  erred  in  hold- 
ing said  deed  fraudulent  and  void  without  any  proof  upon 
the  part  of  the  plaintiffs,  and  in  the  face  of  full  proof  that 
the  money  to  pay  for  said  land  was  the  separate  estate  of 
the  api>ellant,  derived  by  inheritance,  which  fact  was  made 
known  to  the  original  vendor,  who  was  the  assignor  of  the 
debt,  and  who  assigned  (without. recourse)  to  Prim  &  Co., 
long  after  the  conveyance  was  made  to  appellant,  Mary 
Mcintosh.  Now,  the  plaintiffs  allege  that  E.  B.  Mcintosh 
executed  a  note  for  one  hundred  dollars,  dated  the  13th 
day  of  January,  1890,  to  Joshua  K.  Cole,  from  whom  he 
purchased  said  land,  payable  one  year  afterdate;  and  that 
after  said  note  became  due  and  payable,  and  before  the 
same  was  paid,  to  wit,  on  the  14th  of  November,  1892,  the 
conveyances  to  Thomas  W.  Moore  and  from  said  Moore  to 
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the  appellant  above  mentioned  were  made,  and  on  the  11th 
day  of  March,  1806,  the  plaintiffs  purchased  said  note  of 
Cole,  for  a  valuable  consideration ;  and  that  on  the  30th 
of  May  the  plaintiffs  obtained  a  judgment  for  forty-one 
dollars  and  twenty-seven  cents,  the  balance  due  on  said 
note,  and  two  dollars  and  sixty-five  cents  costs.  This  alle- 
gation is  to  a  great  extent  not  sustained  by  the  evidence. 
The  testimony  clearly  shows  that  the  note  assigned  to 
plaintiffs  was  not  for  one  hundred  dollars  but  for  sixty 
dollars,  and  was  executed  by  E.  B.  Mcintosh  to  said  Joshua 
R.  Cole  for  a  mule,  and  bears  date  January  13,  1890.  The 
purchase  of  this  mule  from  Joshua  R.  Cole,  although  made 
after  the  conveyance  of  the  land  to  E.  B.  Mcintosh,  was 
made  more  than  five  years  before  the  balance  of  said  sixty 
dollar  note  was  assigned  to  the  plaintiffs,  and  the  convey- 
ance to  Mary  Mcintosh  was  made  more  than  two  years  be- 
fore the  plaintiffs  became  the  owner,  by  assignment,  of  the 
balance  due  on  the  note  executed  to  said  Moore  by  E.  B. 
Mcintosh  for  said  mule.  These  conveyances  were  placed 
on  record,  and  the  plaintiff's  thereby  had  notice  of  them, 
before  they  purchased,  by  assignment,  the  balance  due  on 
said  note  from  said  Joshua  R.  Cole.  There  was  no  fraud 
practiced  upon  Joshua  R.  Cole,  from  whom  E.  B.  Mcintosh 
purchased  said  land.  He  testified  that  he  was  informed 
by  the  parties  and  by  appellant's  father,  James  E.  St. 
Clair,  that  the  money  to  pay  for  the  land  was  to  come  from 
her  separate  estate.  Then  said  Joshua  R.  Cole  retained  a 
vendor's  lien  on  the  face  of  the  deed  to  secure  the  unpaid 
purchase  money,  and  it  is  shown  that  the  first  note  has  been 
paid,  and  about  half  of  the  second  note,  so  that  the  pur- 
chase money  is  amply  secured.  The  vendor's  lien  was  not 
affected  in  any  manner  by  the  transfer  to  the  appellant, 
and  the  fact  that  so  great  a  portion  of  the  purchase  money 
has  been  paid,  and  that  the  vendor's  lien  secures  the  resi- 
due, shows  there  was  no  intention  to  defraud  said  vendor. 
The  appellant,  in  her  testimony,  swears  that  she  knew 
nothing  of  the  existence  of  this  sixty  dollar  note  when  the 
land  was  conveyed  to  her.  The  bill  charges  that  these  con- 
veyances were  made  especially  to  defraud  the  plaintiffs. 
This,  however,  could  hardly  be,  when  the  plaintiff's  had  no 
interest  in  the  sixty  dollar  note,  or  any  part  of  it,  until  more 
than  two  vears  after  the  convevances  were  made.     The  as- 
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signor,  Joshua  K.  Cole,  had  full  notice  that  the  purchase 
money  for  said  land  was  to  he  paid  hy  Mary  A.  Mcintosh 
out  of  her  separate  estate,  and  full  notice  of  the  convey- 
ance to  her  of  the  land,  subject  to  his  vendor's  lien,  long 
before  he  assigned  the  balance  due  on  said  sixty  dollar 
note  to  the  plaintiffs,  W.  D.  Prim  <fe  Co. 

Joshua  R.  Cole  could  not  have  successfully  attacked  said 
conveyance  from  E.  B.  Mcintosh  to  Thomas  W.  Mooore, 
and  from  said  Moore  to  Mary  A.  Mcintosh,  as  fraudulent ; 
and,  not  being  possessed  of  that  right  himself,  he  could  not 
transfer  it  by  assignment  to  the  plaintiffs,  W.  D.  Prim  & 
Co.  It  is  true,  this  Court,  in  the  case  of  Billingsley  v. 
Clclland,  41  W.  Va.  234  (23  8.  E.  812),  said  that  ''the*  as- 
signment of  a  promissory  note  carries  with  it  all  the  reme- 
dies of  the  assignor,  including  the  right  to  attack  a  fraud- 
ulent conveyance" ;  but  this,  as  a  matter  of  course,  must 
be  construed  to  mean  the  right  to  successfully  attack  such 
conveyances ;  and  if  the  assignor  was  not  entitled  to  such 
remedy  he  could  not  transfer  such  right  by  assignment. 
In  the  same  case  it  was  held  that  "a  conveyance  of  prop- 
erty from  husband  to  wife,  directly  or  indirectly,  with 
fraudulent  intent  towards  prior  or  subsequent  creditors,  will 
be  held  void  as  to  such  creditors."  The  conveyances  must  be 
made,  however,  with  fraudulent  intent.  In  the  case  under 
consideration  the  evidence  is  clear  that  the  purchase 
money  was  furnished  by  the  wife  out  of  her  separate  estate, 
and  there  was  no  fraud  in  conveying  to  her  what  she  had 
paid  for.  We  find  in  1  Pars,  Cont.  (8th  Ed.)  p.  237,  the  au- 
thor says  :  "The  action  brought  in  the  name  of  the  assignor 
for  the  benefit  of  the  assignee  is  open  to  all  equitable  de- 
fenses, but  only  to  those  which  are  equitable ;  that  is,  the 
debtor  may  make  all  defenses  which  he.might  have  made  if 
the  suit  was  for  the  benefit  of  the  assignor,  as  well  as  in  his 
name,  provided  these  defenses  rest  upon  honest  transac- 
tions which  took  place  between  the  debtor  and  the  assignor 
before  the  assignment,  or  after  the  assignment,  and  before 
the  debtor  had  notice  or  knowledge  of  it.  The  same  rule 
holds  as  to  the  equities  existing  between*  an  assignor  and 
his  assignee  in  respect  to  a  chose  in  action  held  for  value 
and  without  notice  by  a  subsequent  assignee.  The  latter 
takes  the  exact  position  of  his  vendor.  The  assignee  of  a 
nonnegotiable  obligation  can  take  no  rights  wrhich  his  as- 
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signor  did  not  possess,  and  generally  make  no  defenses  he 
could  not  make."  As  we  have  seen,  said  Joshua  R.  Cole 
could  not  have  successfully  maintained  a  suit  to  set  aside 
said  conveyance  to  Mary  A.  Mcintosh  as  fraudulent: 
neither  could  his  assignee  successfully  maintain  this  suit. 
The  decree  complained  of  is  therefore  reversed,  and,  pro- 
ceeding to  render  such  decree  as  the  circuit  court  should 
have  rendered,  the  plaintiff's  bill  is  dismissed,  with  costs. 

Reversed. 


CHARLESTON. 

Riddle  et  al.  v.  Town  of  Charlestown  et  a  I. 
Submitted  September  6,  1897— Decided  November  17, 1897. 

1.  Deeds — Reservations  in  Deeds — Validity  of  Reservations. 

Stipulations,  reservations,  exceptions,  or  conditions  in  a 
deed,  which  are  inconsistent  with,  and  tend  to  depreciate  or 
destroy,  the  estate  or  interest  guaranteed,  are  void.     (p.  798.) 

2.  Dedication— Streets— Reservations  in  Deed*  —  Validity  of  Res- 

ervation. 

When  an  owner  of  real  estate  within  the  corporate  limits  of 
a  town  lays  and  plats  the  same  off  in  town  lots,  streets,  and 
alleys,  and  sells  such  lots  with  relation  to  such  streets  and 
alleys,  granting  to  the  purchasers  the  use  of  such  streets  and 
alleys,  the  same  as  though  they  were  public  streets  and  alleys 
in  all  respects,  and  throws  them  open  to  the  use  of  the  public, 
he  will  be  considered  to  have  dedicated  the  same  to  public 
use,  although  the  deeds  for  the  lots  and  such  streets  and 
alleys  may  contain  a  reservation  to  the  grantor  of  any  dam- 
ages that  may  be  recoverable  against  the  municipality  in  case 
the  bed  of  such  streets  and  alleys  should  be  thereafter  con- 
demned for  public  use,  as  such  reservation  is  inconsistent 
with  and  repugnant  to  the  nature  of  the  estate  or  interest 
granted  in  such  streets  and  alleys,  and  tends  to  the  destruc- 
tion thereof,    (p.  708.) 

3.  Equity  Jurisdiction  -Injunction  -Remedy  at  Law. 

Equity  will  not  enjoin  municipal  assessment**,  merely  on 
the  grounds  of  illegality  or  irregularity,  when  the  municipal- 
ity, in  making  such  assessments,  is  not  exceeding  the  consti- 
tutional or  statutory  limit  of  its  authority,  as  the  person 
aggrieved  in  such  case  has  adequate  remedy  at  law  for  his 
relief,    (p.  799.) 
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Appeal  from  Circuit  Court  of  Jefferson  County. 

Bill  by  Rebecca  Hunter  and  others  against  the  town  of 
Charles  Town  and  other?.  From  a  decree  for  defendants, 
plaintiffs  appeal. 

Affirmed. 

W.  H.  Travers,  for  appellants. 

James  M.  Mason,  Jr.,  for  appellees. 

Dent,  Judge: 

Rebecca  Hunter  and  others  filed  their  bill  in  chancery 
in  the  Circuit  Court  of  Jefferson  County  against  the  town 
of  Charles  Town  to  prevent  the  authorities  of  defendant 
from  laying  a  pavement  along  the  eastern  side  of  Samuel 
street  extended, 'in  so  far  as  it  abutted  on  plaintiff's  prop- 
erty, and  prevent  the  assessment  of  the  expense  thereof 
against  the  owners.  A  temporary  injunction  was  granted, 
but  on  a  final  hearing  was  dissolved. 

The  contention  of  the  plaintiffs  is  that  there  was  no  ded- 
ication of  the  street  to  the  public,  nor  acceptance  thereof 
by  the  town,  and  that  the  proceedings  on  the  part  of  the 
council  were  otherwise  illegal  and  irregular.  The  dedica- 
tion appears  to  be  clear  beyond  all  controversy.  The 
plaintiffs  had  the  land  laid  off  into  town  lots,  extending 
Samuel  street  through  their  land  to  the  land  of  others, 
who  continued  it  on,  with  the  aid  of  the  county,  beyond 
the  corporate  limits,  to  the  public  highway.  It  was  thus 
used  by  the  public  for  many  years,  and  was  worked  by  the 
town  in  a  small  way,  until  it  was  decided  to  grade  it,  put 
in  a  curb,  and  require  the  abutting  owners  to  construct 
pavements  along  it.  On  receiving  notice  to  this  end,  the 
plaintiffs  immediately  set  up  a  claim  of  non-dedication, 
not  that  they  wanted  to  or  could  close  the  street,  but  they 
desired  to  avoid  payment  for  their  portion  of  the  pave- 
ment, and  have  damages  against  the  town  for  the  fee 
simple  of  the  street.  The  principal  ground  relied  on  by 
plaintiffs  in  support  of  their  contention  is  a  reservation  in 
certain  deeds  made  by  them  as  far  back  as  the  20th  of 
July,  1868,  in  these  words :  "But  the  said  parties  hereto 
of  the  first  part  do  not  hereby  relinquish  any  claim  to 
damages  that  may  be  properly  recoverable  in  the  way  of 
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compensation  from  the  corporation  of  Charles  Town,  should 
the  same  condemn  for  public  use  the  bed  of  Samuel  street 
as  extended  according  to  the  plans  of  the  said  addition  to 
Charles  Town."  The  deeds  contained,  also,  the  following 
clause :  u  And  the  parties  hereto  of  the  first  part  cove- 
nant and  agree  with  the  parties  of  the  second  and  third 
part  to  keep  open  for  their  use,  in  the  same  manner  as  a 
public  street,  the  street  known  as  'Samuel  Street,'  fifty 
feet  wide,  from  an  alley  twenty  feet  wide  bounding  the 
lot  known  as  the  'Hotel  Garden'  on  the  south  to  the  south 
boundary  line  of  the  said  Rebecca  Hunter's  addition  to 
Charles  Town."  The' evident  meaning  of  these  two  pro- 
visions is  that  Samuel  street,  so  exteuded,  is  to  be  in  all 
respects  a  public  street,  but  the  grantors  reserve  from  the 
grantees  any  damages  that  may  be  recoverable  off  the 
town,  should  the  town  thereafterwards  recognize  it,  for 
the  benefit  of  the  abutting  owners,  to  be  a  public  street, 
and  improve  it  as  such.  According  to  the  covenant  with 
the  purchasers  of  the  lots,  it  cannot  be  closed  up,  aban- 
doned, or  vacated  as  a  public  street.  This  itself  is  a  com- 
plete dedication  to  public  use,  and  one  which  the  lot  own- 
ers could  enforce  if  it  was  in  any  manner  disturbed. 
Hence,  to  give  the  construction  to  these  provisions  insisted 
on  by  plaintiffs  is  to  render  them  wholly  inconsistent. 

A>  reservation  in  a  grant,  inconsistent  therewith,  and 
which  tends  to  defeat  the  purpose  thereof,  is  void,  as  a 
repugnant  condition.  13  Am.  &  Eng.  Enc.  Law,  798.  To 
compel  the  town  to  pay  for  the  mere  privilege  of  improv- 
ing a  street  already  dedicated  to  public  uses  would  be  a 
travesty  on  justice.  So  that  the  strongest  consistent  legal 
construction  the  reservation  can  bear  is  that  the  lot  pur- 
chasers were  not  to  demand  any  damages  from  the  town, 
but  if,  for  any  reason,  damages  were  ever  recoverable  for 
the  bed  of  the  street,  they  should  go  to  the  grantors,  and 
not  the  grantees.  These  provisions  of  these  deeds  must  be 
held  to  be  an  original  dedication  of  the  street  to  public 
uses,  which  was  followed  by  other  deeds  without  such 
reservations,  and  also  by  a  complete  abandonment  of  the 
street  to  the  public,  until  graded  and  ready  for  a  sidewalk, 
and  the  abutting  owners  were  notified  to  construct  the 
same.  If  the  provision  was  valid,  instead  of  being  void, 
for  the  purposes  claimed  by  plaintiffs,  by  their  long  acqui- 
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esence  in  the  use  of  the  public  they  will  be  deemed  to  have 
abandoned  the  same.  The  dedication  is  so  complete  that 
the  circuit  court  modified  the  injunction,  as  prayed,  so  as 
only  to  prohibit  the  authorities  "from  making  a  pavement 
on  the  east  side  of  Samuel  street  extended  through  the 
property  of  the  complainants,  or  along  any  portion  thereof, 
and  from  charging  or  collecting  any  portion  of  the  expense 
thereof  from  complainants,  or  from  making  the  same  a 
lien  upon  said  property."  This  is  the  only  injunction 
granted  in  the  case,  and  from  the  order  dissolving  the  same 
the  appeal  is  taken. 

The  public,  as  represented  by  the  town  authorities,  was 
not  inhibited  from  grading  or  improving  the  street  in  any 
manner,  except  in  so  far  as  it  was  to  be  done  at  the  ex- 
pense of  the  plaintiffs.  Afterwards  the  plaintiffs  con- 
sented that  the  improvements  should  be  completed  by  the 
authorities,  reserving  only  the  right  to  avoid  payment  or 
liability  on  their  part  on  any  legal  or  equitable  grounds. 
So  the  whole  case  is  narrowed  down  to  the  mere  question 
whether  the  town  or  the  plaintiffs  shall  ultimately  bear 
the  expense  of  the  pavement  along  their  abutting  property. 
This,  then,  having  resolved  itself  into  a  question  of  mere 
pecuniary  liability,  the  law  furnishes  ample  remedy.  Wil- 
son v.  Town  of  Philippi,  89  W.  Va.  75  (19  S.  E.  553).  Gen- 
eral or  local  assessments  of  taxes  illegal  for  want  of  notice 
or  other  irregularities  furnish  no  sufficient  grounds  for 
equitable  interference.-  Douglass  v.  Town  of  Harrisville, 
9  W.  Va.  162;  Crim  v.  Town  of  Philippi,  88  W.  Va.  122 
(18  S.  E.  466) ;  Christie  v.  Maiden,  28  W.  Va.  667.  Elim- 
inating the  questions  of  dedication  and  acceptance,  and 
equity  jurisdiction  is  entirely  destroyed.  The  dedication 
and  acceptance  are  both  full  and  complete.  It  is  because 
of  the  acceptance  that  plaintiffs  complain.  Taking  control, 
grading,  curbing,  and  notifying  property  owners  to  con- 
struct sidewalks,  relieves  the  question  of  acceptance  of  all 
doubt.  Taylor  v.  PhiUppi,  85  W.  Va.  556  (14  S.  E.  130) ; 
Stunner  v.  County  Court,  42  W.  Va.  724  (26  S.  E.  582). 

The  plaintiffs  say  the  abutting  land  is  farm  land.  They 
have  sold  lots  on  either  side  of  it,  and  it  is  only  farm  land 
because  the  plaintifis  hold  it  at  a  high  figure,  because  of 
its  location  on  Samuel  street,  and  its  increasing  value  on 
account  of  the  local  improvements  made  and  being  made. 
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If  placed  on  the  market  at  a  reasonable  price,  it  would 
soon  cease  to  be  farm  land.  They  share  in  the  prosperity 
of  public  improvements,  and  should  bear  their  just  pro- 
portion thereof.     The  decree  is  affirmed. 

Affirmed. 


CHARLESTON. 

Webb  v.  Big   Kanawha  &  O.  K.  Packet  Co. 

(Brannon,  Judge,  concurring.) 

Submitted  January  20,  1897— Decided  November  17,  1897. 

1.  Evidence—  Illegal  Evidence— Reversal. 

When  illegal  evidence  is  admitted  against  the  objection 
of  a  party,  it  will  be  presumed  that  it  prejudiced  such  party; 
and,  if  it  may  have  prejudiced  him,  though  it  be  doubtful 
whether  it  did  or  not,  it  will  be  cause  for  reversal  of  the 
judgment.  Taylor  v.  Railroad  Co.,  33  W.  Va.  40  (10  8.  E.  29) ; 
Insurance  Co.  v.  Trear,  29  Grat.  259.     (p.  805.) 

2.  Evidence — Conflicting  Evidence — Instructions — Error. 

When  there  is  conflict  of  testimony,  and  evidence  on  one 
side  supporting  one  theory,  and  evidence  on  the  other  side 
supporting  another  and  conflicting  theory,  and  the  principles 
of  law  applicable  to  each  theory  are  different,  it  is  error  for 
the  court  to  give  as  instructions  to  the  jury  abstract  proposi- 
tions of  law  which  are  applicable  to  only  one  of  said  theories, 
without  any  reference  in  such  instructions  to  the  evidence  in 
the  case.     (p.  808.) 

Error  to  Circuit  Court,  Kanawha  County. 

Trespass  on  the  case  by  Samuel  L.  Webb  against  the  Big 
Kanawha  &  Ohio  River  Packet  Company.  Plaintiff  had 
judgment.  Defendant's  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  was  overruled,  and  he  brings  error. 

Reversed. 

Couch,  Flournov,  Price  &  Smith  and  Brown,  Jackson 
&  Knioht,   for  plaintiff  in  error. 

Warth  &  Brigos  and  Mollahan  &  McClintic,  for  de- 
fendant in  error. 
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McWhorter,  Judge  : 

This  is  an  action  of  trespass  on  the  case,  brought  by 
Samuel  L.  Webb  at  May  rules,  1895,  in  the  Circuit  Court 
of  Kanawha  County,  against  the  Big  Kanawha  &  Obio 
River  Packet  Company,  to  recover  damages  for  personal 
injury  received  on  the  defendant's  steamer  T.  D.  Dale  on 
or  about  the  10th  of  December,  1894,  while  a  passenger  on 
said  steamer  on  the  Kanawha  river,  by  the  alleged  care- 
less and  negligent  handling  by  the  employees  of  defendant 
of  a  stage  plank,  which  was  carelessly  and  negligently 
thrown  upon  one  of  the  plaintiff's  feet,  mashing,  bruising, 
and  injuring  it.  The  defendant  appeared,  and  demurred 
to  the  declaration,  and  to  each  count,  which  demurrer  was 
overruled.  The  case  was  tried  before  a  jury  on  a  plea  of 
not  guilty,  at  the  March  term,  1896.  After  the  evidence 
was  all  in,  the  plaintiff  submitted  eight  instructions,  num- 
bered 1  to  8,  inclusive,  to  each  and  all  of  which  defendant 
objected,  which  objections  were  overruled,  and  all  of  said 
instructions  given  to  the  jury,  to  which  ruling  of  the  court 
the  defendant  excepted.  The  defendant  then  asked  nine 
instructions,  numbered  1  to  9,  inclusive,  to  the  giving  of 
which,  and  each  of  them,  the  plaintiff  objected ;  but  the 
court  overruled  the  objections  to  instructions  numbered  1, 
2,  3,  and  4,  and  permitted  them  to  go  to  the  jury,  and  sus- 
tained the  objections  to  Nos.  5,  (>,  7,  8,  and  9,  and  refused 
to  give  the  same  to  the  jury;  to  which  ruling  of  the  court 
in  refusing  said  last-named  instructions  the  defendant  ex- 
cepted. The  jury  returned  a  verdict  for  the  plaintiff, 
assessing  his  damages  at  four  thousand  dollars,  when  the 
defendant  moved  the  court  in  arrest  of  judgment  on  said 
verdict,  and  to  set  aside  said  verdict,  and  grant  it  a  new 
trial,  on  the  ground  that  said  verdict  was  contrary  to  the 
law  and  the  evidence,  and  that  it  was  excessive,  and  that 
the  court  misinstructed  the  jury,  and  refused  proper  in- 
structions asked  for  by  the  defendant;  and  on  the  further 
ground  of  improper  conduct  on  the  part  of  a  member  of 
the  jury,  and  of  the  plaintiff  and  some  of  his  witnesses; 
and  in  support  of  said  last-mentioned  ground  defendant 
filed  the  affidavits  of  L.  A.  Carr,  J.  M.  Thomas,  and  E.  A." 
Rogers,  which  affidavits  are  made  part  of  the  record,  to 
which  several  motions,  and  each  of  them,  plaintiff  ob- 
jected, and  in  support  of  his  said  objections  filed  the  affi- 
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davits  of  Calvary  Pauley  (the  juror),  John  Holland,  W. 
J.  MeNealey,  S.  L.  Webb,  which  are  also  made  part  of  the 
record,  which  said  motions  in  arrest  of  judgment  and  for 
a  new  trial  the  court  overruled,  and  rendered  judgment 
upon  said  verdict  on  the  2nd  day  of  April,  1896;  to  which 
rulings  of  the  court  in  overruling  the  motion  in  arrest  of 
judgment  and  for  a  new  trial,  and  in  rendering  judgment 
on  said  verdict,  the  defendant  excepted,  and  obtained  a 
writ  of  error  that  said  rulings  might  be  reviewed  by  this 
Court. 

The  iirst  assignment  of  error  is  the  overruling  of  the  de- 
murrer to  the  declaration,  and  to  each  count  thereof.  The 
declaration  contains  three  counts,  alleging  that  defendant 
is  a  corporation  created  and  existing  under  the  laws  of  the 
State  of  West  Virginia,  doing  business  in  the  said  state  as 
a  common  carrier,  and  having  an  office  and  place  of  busi- 
ness in  said  county  of  Kanawha;  that  "on  and  before  the 
10th  day  of  December,  1894,  the  defendant  was  the  owner 
and  operator  of  a  steamer  known  as  the  T.  D.  Dale,  and  as 
such  was  a  common  carrier  of  passengers,  and  was,  to  wit, 
on  the  10th  day  of  December,  1894,  a  common  carrier  for 
hire  and  reward  to  the  defendant  by  and  upon  said  steamer 
T.  D.  Dale,  from  the  city  of  Charleston,  in  the  said  county 
of  Kanawha,  and  State  of  West  Virginia,  to  the  city  of  St. 
Albans,  also  in  the  said  county  and  state;  and  the  plaintiff 
alleges  that  on  the  said  date,  to  wit,  on  the  10th  day  of 
December,  1894,  the  defendant,  as.  such  common  carrier, 
undertook  to  carry  the 'plaintiff,  and  the  plaintiff  became 
and  was  a  passenger  in  and  upon  the  defendant's  said 
steamer,  T.  D.  Dale,  for  a  certain  fare  and  reward  to  the 
defendant  in  that  behalf,  to  be  safely  carried  from  the  said 
city  of  Charleston  to  the  said  city  of  St.  Albans;  but  the 
defendant,  not  regarding  its  duty  in  that  behalf,  did  not 
use  due  and  proper  care  that  the  plaintiff  should  be  safely 
carried  by  and  upon  said  steamer  T.  D.  Dale  on  said  jour- 
ney, but  wholly  neglected  so  to  do,  in  this,  to  wit :  that 
after  the  plaintiff  had  entered  on  the  said  steamer  T.  D. 
Dale,  as  such  passenger,  to  be  carried  as  aforesaid  by  the 
defendant,  and  while  the  said  steamer  T.  D.  Dale, was 
about  leaving  one  of  the  wharf  boats  at  said  city  of 
Charleston,  and  was  about  to  start  on  the  trip  down  the 
Kanawha  river  to  the  said  city  of  St.  Albans,  to  wit,  on  the 
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10th  day  of  December,  1894,  as  aforesaid,  at  the  county 
aforesaid,  the  defendant  suffered  a  heavy  stage  plank  to 
be  negligently  and  without  proper  care  so  handled  by  the 
employes  of  the  defendant  operating  and  running  the  said 
steamer  T.  D.  Dale  that  it  fell  with  great  force,  and  struck 
upon  one  of  the  plaintiff's  feet,  whereby  one  of  his  feet 
was  greatly  mashed,  bruised,  wounded,  and  injured,  and 
whereby  the  plaintiff  was  otherwise  greatly  bruised, 
wounded  and  injured,  and  became  and  was  sick,  sore,  lame, 
and  disabled,  and  so  continued  and  still  is,  and  during  all 
said  time  has  suffered  great  pain,  and  was  prevented  from 
transacting  his  business,  thereby  being  deprived  of  the 
profits  of  his  said  business,  and  suffering  the  losses  occa- 
sioned by  its  neglect;  and  also  did  pay  out  divers  sums  of 
money,  to  wit,  amounting  to  the  sum  of  $1,000,  in  endeav- 
oring to  be  cured  of  the  said  injury."  The  second  and 
third  counts  differ  only  a  little  in  the  manner  of  the  inflic- 
tion of  the  injury,  but  are  substantially  the  same  as  the 
first,  and  laying  plaintiff's  damages  at  ten  thousand  dol- 
lars. The  declaration  fails  to  negative  contributory  negli- 
gence on  the  part  of  the  plaintiff;  but  this  Court  has  fre- 
quently held  that  such  allegation  is  unnecessary,  "that 
being  a  matter  of  defense  to  be  alleged  and  proven,  if  it 
exist,  by  defendant.1'  Carriro  v.  Hallway  Co.,  85  W.  Va. 
393  (14*8.  E.  12);  Sheff  v.  Huntington,  16  W.  Va.  307; 
Bernsv.  Coal  Co.,  27  W.  Va.  285,  point  2,  syl.  I  have 
examined  the  declaration  carefully,  and  fail  to  find  any 
material  defect,  and  the  defendant  points  out  none.  I  con- 
clude, therefore,  that  the  demurrer  was  rightly  overruled. 
The  second  assignment  is  that  it  was  error  to  permit  the 
plaintiff,  Webb,  to  be  asked  and  to  answer  question  9  as 
set  forth  in  defendant's  bill  of  exceptions  No.  1,  which 
question  and  answer,  objections  to  same,  and  the  ruling  of 
the  court  thereon,  are  as  follows:  "Ninth  question:  Dr. 
Miller  has  testified  that  he  advised  you  some  three  or  four 
months  after  this  accident  to  have  an  operation  performed. 
Will  you  please  state  why  you  did  not  follow  his  advice?  (To 
which  question  the  defendant  objected,  but  the  court  over- 
ruled said  objection,  and  permitted  the  witness  to  answer 
said  question,  and  the  witness  answered  as  follows)  :  Ninth 
answer :  The  only  reason  was  that  1  was  too  poor.  1  was 
not  able  to  do  so  at  that  time.     1  am  not  yet.     I  was  in- 
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formed  by  my  physician,  Dr.  Miller,  that  I  would  have  to  j 

be  put  under  the  influence  of  some  kind  of  opiate, — chlor-  | 

oform  or  ether.  He  further  informed  me  that  it  was  a  very 
dangerous  operation  for  any  one  to  undergo  when  one  was 
subject  to  heart  trouble.  I  had  been  waiting  also  to 
see  if  I  could  not  get  well  without  undergoing  an  opera- 
tion, taking  my  chances  of  losing  my  life ;  still  deferred  the 
matter  for  those  reasons;  but  most  of  which  I  would  not. 
have  been  able  to  stand  the  expense  of  going  to  Cincinnati. 
It  was  very  expensive,  so  I  was  informed ;  that  it  would 
cost  me  two  or  three  hundred  dollars;  also  that  I  would 
have  to  take  the  chances  of  losing  my  life,  and  with  the 
hope  that  it  would  get  well  itself  if  I  deferred  it.  (To 
which  answer  the  defendant  objected,  and  asked 
tint  court  to  exclude  the  same  from  the  jury,  but  the  court 
overruled  said  objection  and  refused  to  exclude  said 
answer  from  the  jury.)"  Plaintiff,  in  his  answer,  first 
gives  as  his  only  reason  fcr  not  having  the  operation  per- 
formed that  he  was  too  poor,  was  not  able  to  do  so  at  the 
time,  and  was  not  yet  able  (at  the  time  of  testifying) ; 
then  proceeded  to  give  in  detail  what  his  physician  told 
him,  and  managed  to  so  tell  it  that  the  jury  would  be  led 
to  infer  that  plaintiff  was  subject  to  heart  trouble,  without 
stating  as  a  fact  that  he  was.  If  plaintiff  had  contented 
himself  with,  as  he  says,  the  only  reasan  for  not  having  the 
operation  performed, — that  he  was  to  poor,  and  had  never 
become  able, — and  which  was  a  full  and  complete  answer 
to  the  question,  although  there  might  apparently  be  some- 
thing in  defendant's  objection  that  uit  was  very  improper 
to  permit  him  to  parade  his  alleged  poverty  before  the 
jury,"  yet,  in  view  of  the  effort  of  defendant,  as  plaintiff 
puts  it,  "to  create  the  impression  on  the  jury  that  the 
plaintiff's  continued  disability  was  due  to  his  own  neglect  or 
disregard  of  his  physician's  advice  that  an  operation  would 
be  necessary  to  make  the  injury  get  well,"  it  would  seem  to 
be  right  to  hear  plaintiff's  explanation  of  his  apparent  neg- 
lect to  do  what  was  necessary  to  have  done;  but  it  was 
clearly  improper  to  allow  him  to  go  on,  and  state  what  the 
doctor  said  about  the  effect  of  chloroform,  ether,  etc.,  and 
the  danger  of  such  "operation  for  any  one  to  undergo 
when  one  was  subject  to  heart  trouble."  The  tendency  of 
his  answer  was  to  arouse  the  sympathy  of  the  jury  in  his 
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favor  and  to  the  prejudice  of  the  defendant.  In  Berkely 
Peerage  Case,  4  Camp.  415,  Mansfield,  C.  J.,  says:  "In 
England,  where  the  jury  are  the  sole  judges  of  the  fact, 
hearsay  evidence  is  properly  excluded,  because  no  man  can 
tell  what  effect  it  might  have  upon  their  minds."  See 
also,  1  Whart,  Ev.  §  172.  In  Hall  v.  Lyons,  29  W.  Va. 
421,  (1  S.  E.  591),  Judge  Green  says:  "If  a  court  admit 
evidence  which  it  ought  to  exclude,  against  the  protest  of 
the  party  objecting  to  its  admission,  and  a  verdict  is  ren- 
dered against  such  party,  it  will  be  persumed  that  he  was 
prejudiced  thereby,  and  therefore  such  verdict  should  be 
set  aside  on  his  motion  ;  and,  if  that  be  not  done,  this  Court 
will  reverse  the  case,  unless  it  clearly  appears  from  the  rec- 
ord that  the  plaintiff  in  error  was  not  prejudiced  by  the 
admission  of  the  improper  evidence,  *  *  *  and  it  ap- 
pears that,  excluding  this  improper  evidence,  the  verdict 
is  so  plainly  right  that  a  different  verdict  ought,  on  motion, 
to  have  been  set  aside,  and  a  new  trial  awarded."  In  Tay- 
lor v.  Railroad  Co.,  33  W.  Va.  40  syl.  point  3,  (10  S.  E. 
29),  opinion  by  Judge  Brannon  :  "When  illegal  evidence 
is  admitted  against  the  objection  of  a  party,  it  will  be  pre- 
sumed that  it  prejudiced  such  party,  and,  if  it  may  have 
prejudiced  him,  though  it  be  doubtful  whether  it  did  or 
not,  it  will  be  cause  for  reversal  of  the  judgment;  but,  if 
it  clearly  appears  that  it  could  not  have  changed  the  result, 
— that,  if  it  had  been  excluded  the  same  result  would  have 
followed, — it  would  not  be.  cause  for  reversing  the  judg- 
ment." So,  also,  Judge  Moncure,  in  Insurance  Co.  v. 
Trear,  29  Grat.  259,  says:  "If  the  only  objection  to  the 
evidence  was  its  irrelevancy,  and  it  could  not  properly  have 
prejudiced  the  defendants,  then  the  judgment  ought  not  to 
be  reversed  for  the  error  in  not  excluding  it;  for  to  author- 
ize the  reversal  of  a  judgment  for  error  in  admitting  irre- 
levant evidence,  not  only  must  the  evidence  be  irrelevant, 
but  it  must  be  of  such  a  nature  as  that  its  admission  may 
have  prejudiced  the  adverse  party.  If  he  may  have  been 
so  prejudiced,  even  though  it  be  doubtful  whether  in  fact 
he  was  or  not,  that  is  a  sufficient  ground  for  reversing  the 
judgment."  See,  also,  Hall  v.  Lyon*,  29  W.  Va.  410,  syl. 
point  2,  (1  S.  E.  582),  and  Payne's  Case,  31  Grat.  855. 

Third  assignment:  That  the  court  erred  in  refusing  to 
permit  the  time   book  kept  by  the  witness  E.  A.  Rogers, 
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who  was  the  clerk  of  the  steamer,  showing  the  employes 
on  the  boat  during  the  week,  embracing  the  day  on  which 
the  accident  occurred,  to  be  introduced  in  evidence  to  the 
jury,  in  order  to  show  that  plaintiff's  witness  Wesley 
Fields  was  not  on  the  boat  at  the  time  of  the  accident. 
There  is  no  error  in  this,  and,  if  there  was,  it  is  not  such 
as  defendant- can  complain  of.  Witness  states  that  the 
book  shows  that  Fields  was  not  on  the  boat,  and  he  also 
states  that  the  book  did  not  include  all  the  names  of  all 
the  employes  on  the  boat  during  the  week  in  which  the  ac- 
cident happened;  that  "there  maybe  one  or  two  that  is 
not  on  there  [on  tlii*  book] ;  the  rousters  are  not  on  there; 
the  fireman's  name  and  my  name  are  not  on  there."  So 
that,  if  the  book  had  been  introduced,  not  being  a  complete 
record,  it  would  prove  nothing  that  was  not  proved,  unless 
it  showed  the  name  of  Fields  entered  therein,  in  which 
case  it  would  contradict  the  defendant's  witness  Rogers, 
who  kept  the  book.  But,  even  if  the  book  had  been  proved 
to  be  a  complete  record  of  all  the  employes  on  the  boat, 
and  the  keeper  of  such  record  was  alive,  present,  and  tes- 
tifying, the  book  would  be  incompetent  evidence  to  go  to 
the  jury. 

The  fourth  assignment  is  that  it  was  error  to  overrule 
the  defendant's  objections  to  plaintiff's  instructions,  and 
giving  the  said  instructions  to  the  jury,  especially  instruc- 
tions Nos.  4,  5,  and  6,  which  ure  as  follows  :  No.  4 :  uThe 
court  instructs  the  jury  that  the  law,  in  tenderness  to  hu- 
man life,  holds  common  carriers  liable  for  the  slightest 
negligence,  and  compels  them  to  repel  by  satisfactory 
proof  every  imputation  of  such  negligence.  When  car- 
riers undertake  to  convey  passengers  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  possible  care  and 
diligence."  No.  5  :  uThe  court  further  instructs  the  jury 
that  the  Big  Kanawha  cV:  Ohio  River  Packet  Company,  as 
a  common  carrier  of  passengers,  was  bound  to  exercise  the 
utmost  degree  of  diligence  and  care  in  safely  transporting 
the  plaintilf,  S.  L.  Webb,  upon  his  journey;  and  the 
slightest  neglect  against  which  human  prudence  and  fore- 
sight might  have  guarded,  and  by  reason  of  which  his  in- 
jury may  have  been  occasioned,  renders  such  company 
liable  in  damages  for  such  injury."     No.  (J;     "The  court 
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further  instructs  the  jury  that  the  Big  Kanawha  &  Ohio 
River  Packet  Company,'  as  a  common  carrier  of  passen- 
gers, is  held  by  the  law  to  the  utmost  care,  not  only  in  the 
management  of  its  boats,  and  handling  of  its  stage  planks 
or  other  apparatus  by  means  of  which  passengers  enter  its 
boats,  but  also  in  performance  of  all  other  acts  or  duties 
necessary  to  the  safety  of  passengers.5'  The  evidence  in- 
troduced by  the  plaintiff  tended  to  show :  That  on  the 
10th  day  of  December,  1894,  the  steamer  T.  D.  Dale  land- 
ed at  the  lower  wharf  boat  at  the  city  of  Charleston,  with 
her  head  upstream.  That  several  passengers  went  on 
board  the  boat  at  that  point,  among  them  the  plaintiff, 
S.  L.  Webb.  That  said  passengers  entered  upon  said 
steamer  from  the  wharf  boat  by  means  of  a  stage  plank, 
which  was  some  12  or  14  feet  long,  12  inches  wide,  and  2 
or  3  inches  thick.  That  there  were  a  number  of  pas- 
sengers ahead  of  the  plaintiff'  as  they  passed  over  said 
stage  plank,  he  being  the  last  one  to  go  upon  the  boat,  ex- 
cept one  man,  who  was  behind  him.  That  he  walked  off 
of  said  plank  upon  the  lower  deck,  and  turned  towards 
the  stairway  to  go  up  to  the  upper  deck,  but  was  delayed 
and  impeded  by  the  other  passengers  wTho  were  ahead  of 
him ;  and  when  near  the  foot  of  the  stairs  the  signal  was 
given  by  some  one  on  the  boat  to  turn  her  loose  and  draw 
in  the  stage  plank.  Said  plank  was  picked  up  by  two  col- 
ored men,  deck  hands  on  said  steamer,  and  employes  of 
the  defendant,  and  thrown  down,  falling  upon  the  instep 
of  one  of  plaintiff's  feet,  seriously  injuring  it.  Plaintiff 
went  on  home,  and  was  under  the  care  of  physicians  a 
long  time.  That  the  wound  occasioned  by  the  falling  of  the 
plank  grew  worse  and  worse,  the  bones  became  decayed, 
and  at  the  time  of  the  trial  was  still  discharging  matter, 
and  that  probably  it  would  never  become  permanently 
cured  without  a  surgical  operation.  That  the  plaintiff 
was  an  attorney  at  law  and  a  justice  of  the  peace,  and 
was  obliged  for  nearly  a  year  to  neglect  his  business  at  a 
loss  of  probably  seventy  dollars  a  month;  and  that  he  had 
spent  a  considerable  amount  for  doctor  bills,  medicines, 
etc.)  in  endeavoring  to  cure  his  wound.  The  evidence  for 
the  defendant  tended  to  show :  That  the  steamer  Dale 
came  to  the  landing  with  her  head  down  the  river.  That 
several  passengers  came  on  board  after  the  said  plaintiff; 
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and  that  the   plaintiff,  instead  of  going  promptly  up  the 
stairway  to  the  passenger  deck  as  soon  as  he  came  on  board, 
turned  off  the  stage  plank  in  the  opposite  direction  towards 
the  head  of  the  boat,  and  stood  upon  the  lower  deck,  talk- 
ing to  some  one  on  the  wharf  boat,  while  the  other  passen- 
gers went  on  up  to  the  passenger  deck.     That  the  boat  was 
drifting  down  stream,  when  it  became   necessary  to  turn 
her  loose  quickly  and  draw  in  the  stage  plank.     That  sig- 
nals were  given  for  this  purpose,    and  plaintiff   was   re- 
quested to  ^et  out  of  the  way  of  the  stage  plank  and  of 
the  employes  in  the  discharge  of  their  duties,  but  failed 
to  do  so.     That  the  stage  plank  was  drawn  in  by  two  white 
deck  hands,  in  the  usual  and  ordinary  manner,  by  taking 
hold  of  the  end  next  to  the  wharf  boat,  and  sliding  it  back 
from  the  boat,  letting  the  end  which  was  held  by  the  deck 
hands  fall ;  and  that  when  it  fell   it  struck  upon  the  nosen 
of  the  boat  and  bounced  on  plaintiff's  foot,  and  caused  the 
injury  complained  of.     That  under  the  rules  and  regula- 
tions of  the  steamer  the  upper  deck  was  sot  apart  for  pas- 
sengers, and  they  were  not  permitted  to  loiter  around  or 
remain  upon  the  lower  deck,  but  were  to  proceed,  upon 
going  on  the  boat,  up  the  stairs  to  the  passenger  deck. 
That  it  was  dangerous  for  passengers  to  stay  on  the  lower 
deck,  or  upon  the  bow  of  the  boat,  because  of  the  deck- 
hands handlingfreight.     That  on  the  lower  deck  they  were 
liable  to  get  run  into,  fall  overboard,  and  get  in  the  way  of 
swinging  the  stage   plank   in.     That  the  plaintiff',  Webb, 
had  frequently  traveled  upon  these  boats  as  a  passenger. 
As  abstract  propositions  of  law,  the  instructions  4,  5,  and 
6  are  correct,  but  are  they   applicable  to  the  case  at  bar, 
where  the  doctrine  of  contributory  negligence  is  involved? 
Are  they  not  justly  subject  in  some  degree  to  the  criticism 
of  appellant  that  "they  entirely  ignore  the  evidence  in  the 
case,  especially  the  evidence  favorable  to  the  defendant 
showing  contributory  negligence  on  the  part  of  plaintiff, 
and  that  plaintiff  had  voluntarily  placed  himself  in  a  posi- 
tion where  he  'could  not  hold  the  carrier  to  the  full  meas- 
ure of  his  responsibility   for  safe  carriage'?     Beach,  Con- 
trib.  Neg.  §  151."     It    is   contended    by  appellant    "that, 
where  there  is  a  conflict  of  testimony,  there  being  evidence 
on  one  side   to  support  one  theory,  and  evidence  on  the 
other  side  to  support  another  and  conflicting  theory,  and 
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the  principles  of  law  applicable  to  each  theory  are  differ- 
ent, it  is  error  for  the  court  to  give  as  instructions  to  the 
jury  abstract  propositions  of  law,  which  are  applicable  to 
only  one  of  said  theories,  without  any  reference  in  said  in- 
structions to  the  evidence  in  the  case" ;  and  it  seems  to  me 
the  proposition  is  sound.  Such  instructions  are  liable  to 
mislead  the  jury.  In  Fisher  v.  Railroad  Co.,  39  W.  Va. 
371  (19  S.  E.  578),  Judge  English,  in  discussing  the  follow- 
ing instruction:  "The  court  instructs  the  jury  that  in  the 
transportation  of  passengers  a  railroad  company  is  bound 
to  exercise  more  than  ordinary  care  and  diligence,  and  is 
liable  for  the  slightest  negligence  against  which  prudence 
and  foresight  could  have  guarded," — says  :  "In  my  opinion, 
the  circuit  court  erred  in  giving  it  to  the  jury  without 
qualification.  While  it  is  true  that  it  is  the  duty  of  a  com- 
mon carrier  of  passengers  to  use  the  utmost  care  in  provid- 
ing for  their  safety,  yet  I  can  wTell  see  how  a  jury  might  be 
misled  by  the  instruction  referred  to.  To  instruct  the  jury 
.  that  in  the  transportation  of  passengers  a  railroad  company 
is  bound  to  exercise  more  than  ordinary  care  and  diligence 
is  a  proposition  to  which  we  can  readily  accede;  but  to 
add,  without  qualification,  that  it  is  liable  for  the  slightest 
negligence  against  which  prudence  and  foresight  could  have 
guarded  appears  to  me  to  have  a  direct  tendency  to  mislead 
the  jury  to  the  prejudice  of  the  defendant,  especially  un- 
der the  state  of  facts  disclosed  in  this  case,  unless  the  jury 
had  been  further  instructed  that  the  plaintiff  could  not  re- 
cover if  he  himself  was  guilty  of  contributory  negligence. 
The  facts  proven  in  this  case  clearly  show  that  the  plain- 
tiff was  guilty  of  contributory  negligence;  and  the  instruc- 
tion, taken  by  itself,  leaving  out  any  reference  to  the 
question  of  contributory  negligence,  would  have  a  strong 
tendency  to  mislead  the  jury,  and  should  not  have  been 
given."  In  the  case  at  bar  the  evidence  of  contributory 
negligence  is  not  so  strong,  perhaps,  as  in  that  case,  yet 
there  was  considerable  evidence  tending  to  prove  it  which 
was  properly  before  the  jury,  and  the  jury  should  have 
been  left  free  to  give  such  evidence  the  consideration  to 
which  it  might  appear  to  them  to  be  entitled.  "The  court 
is  not  bound  to  give  an  instruction  upon  a  mere  abstract 
question,  and,  if  it  does  so  under  circumstances  calculated 
to  mislead  the  jury,  such  an  instruction  will  be  error,  for 
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which  the  judgment  will  he  reversed."  1  Bart.  Law  Prac. 
056.  "If  an  instruction  is  given  on  an  abstract  question 
which  may  mislead  the  jury,  it  is  an  error  for  which  the 
judgment  will  be  reversed."  Paste y  v.  English,  10  (irat. 
236,  point  8.  Instruction  No.  4  is  purely  an  abstract  prop- 
oposition  of  law,  good  in  a  case  where  it  is  applicable,  but 
calculated  to  mislead  the  jury  under  the  circumstances  of 
this  case,  as  shown  by  the  evidence.  Instructions  5  and  6 
are  of  the  same  character,  and  should  not  have  been  given 
without  qualification.  It  is  said  by  appellee  that  these 
instructions  were  approved  in  Searles  v.  Railway  Co.,  82 
W.  Va.  870.  This  is  true,  but  the  facts  in  that  case  were 
very  different  from  this,  as  will  be  readily  seen  on  exam- 
ining the  case,  the  question  of  contributory  negligence  not 
arising  therein,  and  so  were  properly  approved. 

Fifth  assignment :  That  the  court  erred  in  rejecting 
defendant's  instructions  Nos.  5,  6,  7,  8  and  9,  which  are  as 
follows:  No.  5:  "The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  upper  deck  of  the 
boat  was  set  apart  for  the  passengers,  and  that  under  the 
rules  of  the  boat  passengers  were  expected  and  required, 
immediately  upon  going  on  board,  to  goon  up  to  the  upper 
deck,  and  not  remain  on  the  lower  deck ;  and  if  they  fur- 
ther believe  from  the  evidence  that  the  plaintiff,  Webb, 
knew  of  said  regulations,  but  did  not  proceed  to  the  upper 
deck  as  soon  as  he  might  reasonably  have  done  after  going 
on  the  boat,  but  remained  on  the  lower  deck,  and  that  the 
employes  of  defendant  drew  in  the  stage  plank  on  the  lower 
deck  in  the  usual  manner,  and  that  plaintiff  was  stand- 
ing in  the  way  of  said  plank,  and  was  injured  by  the  plank 
falling  on  his  foot,  and  that  said  injury  was  not  inflicted 
upon  him  willfully  or  wantonly  by  defendant's  employes,* 
then  he  can  not  recover  in  this  action."  No.  6:  Same  as 
above  down  to  *;  then  as  follows:  "Then  he  can  not  re- 
cover unless  they  believe  that  said  injury  was  the  result 
of  gross  negligence  on  the  part  of  defendant's  employes." 
No.  7:  "The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  upper  deck  of  the  boat  was 
provided  for  passengers,  and  that  under  the  regulations 
of  the  boat,  passengers  were  not  allowed  to  remain  on  the 
lower  deck,  and  that  plaintiff  was  aware  of  the  regulations, 
and  that  the  employes  of  the  defendant  had  certain  duties 
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to  perform  on  the  lower  deck,  among  which  was  taking  in  the 
stage  plank, and  that  there  was  more  or  less  danger  to  passen- 
gers who  remained  on  the  lower  deck,  growing  out  of  the 
discharge  of  these  duties  of  said  employes,  and  that  defend- 
ant was  aware  of  the  nature  of  said  duties  and  of  the  dan- 
ger attending  their  discharge;  and  if  they  further  believe 
that  plaintiff  remained  on  the  lower  deck  longer  than  wat 
necessary  after  he  went  on  board,  and  was  injured  while 
there,* — then  he  cannot  recover  in  this  action,  unless  they 
further  believe  that  said  injury  was  done  in  a  willful  or 
wanton  manner  by  defendant's  employes."  No.  8:  Same 
as  above  down  to  *;  then  as  follows:  "Then  the  plaintiff 
assumed  all  the  risks  incident  to  the  discharge  of  their 
duties  by  said  employes  in  the  usual  and  ordinary  manner, 
and  if  he  was  injured  under  such  circumstances  by  the 
hauling  in  of  the  stage  plank  in  the  usual  and  ordinary 
manner,  then  he  cannot  recover,  unless  they  believe  that 
such  injury  was  inflicted  upon  him  willfully  and  wan- 
tonly." No.  9:  "The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  upper  deck  of  the 
boat  was  provided  for  passengers,  and  that  under  the  reg- 
ulations of  the  boat,  passengers  were  not  allowed  to  remain 
on  the  lower  deck,  and  that  plaintiff  was  aware  of  this  reg- 
ulation, and  that  the  employes  of  the  defendant  had  cer- 
tain duties  to  perform  on  the  lower  deck,  among  which 
was  taking  in  the  stage  plank,  and  that  there  was  more  or 
less  danger  to  passengers  who  remained  on  the  lower  deck, 
growing  out  of  the  discharge  of  those  duties  by  said  em- 
ployes, and  that  plaintiff  was  aware  of  the  nature  of  said 
duties  and  of  the  danger  attending  their  discharge ;  and  if 
they  further  believe  that  plaintiff  remained  on  the  lower 
deck  longer  than  was  reasonably  necessary  to  enable  him 
to  pass  from  the  stage  plank  to  the  upper  deck,  and  that  he 
was  injured  while  there  by  the  pulling  in  of  the  stage 
plank, — then  he  cannot  recover  in  this  action,  unless  they 
further  believe  that  said  injury  was  the  result  of  gross 
carelessness  on  the  part  of  the  defendant's  employes." 

Plaintiff  contends  "there  was  absolutely  no  evidence  in 
the  case"  tending  to  prove  that  Webb  "knew  of  the  exist- 
ence of  the  rule  or  regulation  referred  to  in  the  instruc- 
tions, and  knew  the  nature  of  the  duties  to  be  performed 
by  the  employes  of  the  boat,  and  the  danger  attending  their 
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performance."  This  is  true,  except  by  inference  drawn 
from  the  fact  that  Webb  lived  at  St.  Albans,  on  the  Kana- 
wha river,  and  from  his  own  testimony.  When  asked, 
"Were  you  familiar  with  steamboats  or  steamboating?" 
he  says,  "Nothing  more  than  as  a  passenger;"  and  when 
further  asked,  "You  have  lived  at  St.  Albans,  and  have 
been  more  or  less  accustomed  to  going  up  and  down  to 
Charleston  on  boats?"  he  replied,  "Yes,  sir."  Plaintiff 
was  an  attorney  at  law  and  justice  of  the  peace,  and  at 
least  a  reasonably  intelligent  man,  and  it  must  be  pre- 
sumed that  he  had  some  knowledge  of  the  regulations  of 
the  boat  for  the  convenience  and  comfort  of  the  passengers, 
as  well  as  something  about  the  duties  of  the  deck  hands  on 
the  boat.  These  things  he  must  have  known  something 
about  from  the  most  casual  observation  in  his  experience 
as  a  passenger  on  such  boats,  and  this  presumption  is  suffi- 
cient to  become  an  element  of  consideration  by  the  jury  in 
weighing  the  testimony  submitted  to  them. 

There  is  quite  a  conflict  of  testimony  touching  the  actions 
of  plaintiff  involving  the  question  of  contributory  negli- 
gence, as  well  as  those  of  the  employes  on  the  boat,  and 
as  to  the  warnings  of  danger  given  plaintiff,  etc.  Even 
the  testimony  of  the  plaintiff  himself  is  by  no  means  free 
from  conflict  with  itself.  His  theory  is  that  the  boat 
landed  at  the  wharf,  bow  up-stream;  that  the  stage  plank 
ran  from  the  wharf  boat  onto  the  bow  of  the  steamboat 
above  the  steps  which  go  up  through  the  bulkhead  to  the 
upper  deck.  In  answer  to  the  forty-sixth  question,  plain- 
tiff says,  "The  plank  fell  right  at  the  foot  of  the  steps, 
between  myself  and  the  steps,"  and  that  the  plank  struck 
his  right  foot  some  three  or  four  feet  from  the  end  of  the 
plank.  This  statement  is  in  harmony  with  his  theory  of 
the  position  of  the  boat;  but  in  answer  to  question  ljl 
plaintiff  says:  "The  plank  was  thrown.  I  was  between 
the  plank  and  the  steps."  Question  112:  "Kind  of  fac- 
ing the  steps?"  Answer:  "I  said  my  left  side  was  rather 
facing  to  the  steps.  The  plank  came  angling  this  way. 
That  put  me  between  the  plank  and  the  steps."  Question 
118,  by  the  Court:  "You  mean  that  the  plank  was  be- 
tween you  and  the  steps?"  Answer:  "I  was  between  the 
steps  and  the  plank  when  it  was  thrown."  Question  114: 
"Was  the  plank  between  you  and  the  bulkhead?"     An- 
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swer:  "No,  sir."  Question  115:  "You  were  between  the 
plank  and  the  bulkhead?"  Answer:  "Yes,  sir."  And 
then  afterwards  again  says  that  the  plank  was  below  him 
and  between  him  and  the  steps.  Wiley  Hath,  a  witness 
for  the  plaintiff,  says  the  boat  backed  down  to  the  wharf 
boat;  so  that  the  inference  is,  her  bow  must  have  been 
upstream,  while  he  does  not  say  •  so.  Yet  he  says  the 
plank  fell  on  the  right  side  of  Webb;  that  Webb  was  be- 
tween the  plank  and  the  steps ;  that  he  was  making  for  the 
steps,  and  the  plank  fell  nearer  the  head  of  the  boat  than 
Webb  was,  and  on  the  outside  of  him  and  to  his  right.  If 
this  be  true,  the  bow  of  the  boat  must  have  been  down- 
stream. In  speaking  of  the  passengers  coming  onto  the 
boat,  witness  Hath  first  says  Mr.  Webb  came  on  first. 
Then,  in  answer  to  the  question,  "Was  anybody  behind  him 
or  anybody  before  him,  that  you  know?"  he  says:  "Mr. 
Webb  came  right  in  front  of  Mr.  Dr.  Holland.  Major 
Holland  was  right  behind  him.  There  was  another  fellow 
in  front  of  Mr.  Webb.  I  do  not  know  who  he  was.  They 
all  came  in  together;"  and  says  again :  "The  crowd  was  in 
front  of  him  [Webb],  but  nobody  got  on  the  boat  after  he 
did.  He  and  Mr.  Holland  was  the  last  one  to  come  on  the 
boat."  Wesley  Fields,  another  witness  for  plaintiff,  who 
says  that  he  was  one  of  the  men  who  let  the  plank  fall  on  the 
plaintiff's  foot,  says  that  the  boat  was  lying  with  head  up 
stream ;  that  some  eight  or  ten  people  came  on  the  boat ; 
that  Webb  was  among  the  first  to  come  on ;  and,  being 
asked,  "Where  were  the  other  passengers  that  came  on 
at  the  same  time?"  answered,  "They  were  going  on  up  the 
steps;"  that  Webb  stepped  off  the  stage  plank  next  to  the 
steps ;  they  dropped  the  plank  next  to  the  steps ;  Webb 
was  between  the  plank  and  the  steps ;  saw  the  plank  bounce 
on  his  foot;  that  there  was  no  vacant  space  on  the  front 
end  of  the  boat  where  the  plank  could  have  been  thrown 
"unless  you  had  laid  it  upon  the  oil  barrels."  For  the 
plank  to  have  been  thrown  on  the  right  of  Mr.  Webb  when 
he  occeupied  his  position  between  the  plank  and  the  steps 
leading  to  the  upper  deck,  the  boat  must  have  necessarily 
been  lying  with  her  bow  down  stream.  Mr.  Webb  was  a 
passenger  and  the  carrier  owed  him  a  higher  duty  in  the 
way  of  protection  from  damages  and  injury  than  if  he  had 
been  a  stranger  or  mere  trespasser.     Whether,  if  his  rela- 
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tion  to  the  defendant  had  been  that  of  a  trespasser  only, 
the  instructions  5,  6,  7, 8,  and  9  would  be  proper  under  the 
testimony  submitted  in  the  case,  it  is  not  necessary  to  con- 
sider here. 

In  view  of  the  fact  that  the  court  gave  to  the  jury,  on 
behalf  of  the  defendant,  two  other  instructions,  Nos.  3  and 
4,  as  follows:  "(8)  The  court  instructs  the  jury  that  the 
mere  fact  that  this  accident  happened  on  the  boat  of  the 
defendant  does  not  raise  the  presumption  that  such  acci- 
dent was  occasioned  through  the  negligence  of  the  defend- 
ant, but,  in  order  to  warrant  them  in  finding  a  verdict  for 
the  plaintiff,  they  must  find  from  the  evidence  that  said 
accident  was  caused  by  the  negligence  of  the  defendant, 
and  the  burden  of  proof  is  on  the  plaintiff  to  prove  such 
negligence ;  and,  even  if  they  believe  from  the  evidence 
that  defendant's  employes  were  negligent  in  drawing  in 
the  stage  plank,  by  which  the  plaintiff  was  injured,  still 
the  plaintiff  cannot  recover  if  the  jury  believe  that  he  was 
guilty  of  negligence  which  in  any  degree  contributed  to 
the  happening  of  the  accident.  (4)  The  court  instructs  the 
jury  that,  even  if  they  believe  from  the  evidence  that  the 
employes  of  the  defendant  did  not  exercise  due  and  proper 
care  in  taking  in  the  stage  plank,  yet  if  they  further  be- 
lieve that  the  plaintiff  at  the  time  failed  to  exercise  such 
care  and  prudence  as  an  ordinarily  prudent  man  would 
exercise  under  similar  circumstances,  and  that  such  failure 
on  his  part  contributed  in  any  degree  to  the  happening  of 
the  accident  and  injury  complained  of  as  a  proximate 
cause  thereof,  then  he  cannot  recover  in  this  action," — 
which  instructions  fully  protect  the  interests  of  the  de- 
fendant in  the  premises,  and  go  as  far  on  the  question 
of  contributory  negligence  as  the  court  could  properly  go 
under  the  evidence  in  the  case, — 1  am  of  opinion  that 
the  instructions   5,  6,  7,  8,  and  9  were  properly  refused. 

Sixth.  That  i4the  court  erred  in  refusing  to  arrest  the 
judgment  and  grant  a  new  trial  (a)  because  said  verdict 
was  contrary  to  the  law  and  the  evidence;  (b)  because  the 
court  had  misinstructed  the  jury,  and  refused  proper  in- 
structions asked  for  by  the  defendant ;  (e)  because  of  im- 
proper conduct  of  the  juror  Pauley  and  of  the  plaintiff  and 
some  of  his  witnesses,  as  shown  by  the  affidavits  filed  by 
defendant  in  support  of  said  motion."     It  is  earnestly  con- 
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tended  by  plaintiff*  that  upon  the  whole  evidence  the  ver- 
dict is  sustained  by  a  decided  preponderance  of  evidence, 
and  that  uthe  court  will  not  set  aside  the  verdict  on  the 
ground  that  improper  instructions  were  given,  or  proper 
instructions  refused,  not  interfering  with  or  affecting  the 
preponderance  of  evidence,  as  such  error  would  be  deemed 
harmless;  and  that  if,  upon  the  whole  evidence,  the  judg- 
ment is  plainly  right,  it  will  not  be  reversed  for  errors  of 
law  which,  if  not  committed,  would  not  have  produced 
a  different  result."  As  in  Bank  v.  Napier,  41  W.  Va.  481 
(28  8.  E.  8(H));  also  Plate  v.  Durst,  42  W.  Va.  63  (24  S. 
E.  580),  and  Cunningham  v.  Barky,  42  W.  Va.  671  (26  8. 
E.  442).  Taking  the  whole  evidence  together  in  the  case 
at  bar,  it  is  not  such  that,  if  the  jury  had  returned  a  ver- 
dict for  the  defendant,  it  must  have  been  set  aside  as 
contrary  to  the  evidence,  and  as  plainly  wrong.  There 
is  evidence  to  support  a  verdict  either  for  the  plaintiff 
or  defendant,  and  the  preponderance  is  not  decided  the  one 
way  or  the  other,  and  it  is  eminently  a  case  for  the  most 
careful  consideration  of  the  jury,  and  for  the  jury  alone. 
In  support  of  its  motion  to  set  aside  the  verdict  and  grant 
a  new  trial,  defendant  filed  the  affidavits  of  L.  A.  Oarr, 
president  of  the  defendant  company,  J.  M.  Thomas,  and 
E.  A.  Rogers,  alleging  improper  conduct  on  the  part  of 
Calvary  Pauley,  one  of  the  jurors  who  tried  the  case ;  that 
he  had  had  conversations  about  the  case  with  one  John 
Holland,  a  witness  for  plaintiff",  at  the  house  and  table  of 
J.  M.  Thomas,  where  they  boarded  during  the  trial.  Juror 
Pauley  wholly  denies  such  misconduct  on  his  part;  says 
that  he  had  no  conversation  touching  the  case,  but  only 
heard  a  remark  made  by  Wilt  Allen  to  E.  A.  Rogers  about 
the  case,  when  "Rogers  started  to  say  something,  and 
seemed  to  recollect  himself,  and  simply  remarked  that  he 
would  not  say  what  he  had  intended  to;"  that  juror 
"thought  the  remark  improper,  but,  as  that  was  the  only 
reference  to  the  case  in  any  way,  and  the  conversation 
stopped  there,  he  said  nothing,  thinking  it  the  proper 
course  to  keep  out  of  and  free  from  all  such  conversations." 
The  statements  made  in  all  defendant's  affidavits  are  de- 
nied and  contradicted.  The  affidavit  of  Thomas  states  that 
the  juror  Pauley  and  John  Holland,  a  witness  for  plaintiff, 
boarded  at  his  house;  that  during  the  trial  and  before  the 
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verdict  he  (Thomas)  heard  said  Holland  and  Pauley  talk- 
ing about  the  case  at  the  table,  and  affiant  heard  Holland 
say  that  Carr  (meaning;  the  Big  Kanawha  &  Ohio  River 
Packet  Company)  was  rich,  and  should  pay  Webb,    the 
plaintiff,  ten  thousand  dollars  for  his  injuries.     Pauley,  in 
his-  affidavit,  denies  emphatically  having  any  conversation 
whatever  with  Holland  concerning  the  case  on  trial,  and 
has  no  recollection  of  having  any  conversation  with  him 
on  any  subject,  and  that   he   had  no  acquaintance   with 
Holland,  and  only  knew  him  by  hearing  his  name  called 
by  others;  and  further  stating  that  he  heard  no  such  re- 
mark as  Carr  being  rich,  and  ought  to  pay  Webb  ten  thous- 
and dollars  for  his  injury,  made  by  Holland  or  any  one 
else.     Holland  also  by  affidavit  denies   any  such  conversa- 
tion.    Thomas  states  in  his  affidavit  that  on  Wednesday 
during  the  trial   he  was  met  by  plaintiff',   Webb,  on  the 
street,  and  asked   by   Webb  if    he  knew    how   the  juror 
Pauley  stood, — what  his  feelings  were  in  the  case.     Affiant 
replied  that  from  what  he  had  heard  Pauley  say  in  talking 
of  the  matter  he  thought  the  juror  Pauley  was  in  favor  of 
him   (Webb),  and  that  said  Webb  then  and  there  asked 
affiant  to  see  the  juror  Pauley,  and  try  and  get  him  to  give 
a  verdict  in  his  favor;  but  that  affiant  did  not  do  so.    This 
Webb,  in  his  affidavit,  denies,  while  he  admits  having  met 
Thomas  on  the  street,  but  claims  that  Thomas  asked  him' 
about  the  case,   and   what   he  thought    of    the  outcome. 
Webb  replied  he  *  could  not  tell,  and   had  no  means  of 
knowing.     That  Thomas  said  public  sentiment  was  that 
plaintiff  deserved  a  heavy  verdict,  and  he  hoped  plaintiff 
would  get  a  verdict  for  all  he  had  sued  for;  then  told 
Webb,  without  being  solicited  to  do  so,  that  Pauley,  one 
of  the  jurors,  would  be  for  him;  that  he  thought  so  from 
what  he  had  heard  him  say.     Webb  asked  what  he  had 
heard  him  say.     His  reply  was  that  he  could  not  remem- 
ber it  all ;  that  he  had  tried  to  get  the  juror  Pauley  to  say 
something  definite,  but  had  failed.     That  Webb  then  re- 
minded Thomas  that  it  was  improper  for  him  to  talk  to  a 
juror,  and  cautioned  him   not  to  talk  to  Pauley  about  the 
case. 

W.  J.  McNealey,  a  witness  summoned  for  plaintiff*,  also 
made  affidavit  that  he  boarded  during  the  trial  at  the 
house  of  J.  M.  Thomas;  that  he  and  Holland  sat  together 
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at  the  same  table,  and  ate  their  meals  at  the  same  time 
during  the  whole  time  they  were  tending  the  said  trial, 
and  slept  in  the  same  room;  that  he  is  positive  that  at  no  . 
time  at  the  table  at  said'  Thomas'  or  any  other  place  did 
he  hear  said  Holland  say  that  Carr  was  rich,  and  should  pay 
Webb,  the  plaintiff,  ten  thousand  dollars  for  his  injury,  or 
anything  to  that  effect:  and  is  positive  that  said  Holland 
did  not  discuss  the  said  case  within  his  hearing  while  the 
juror  Pauley  was  present,  or  he  would  remember  it,  know- 
ing the  said  Pauley  was  a  juror,  and,  knowing  it  to  be  im- 
proper conduct  in  any  person  to  do  such  a  thing.  In  his 
affidavit  Carr  says  that  he  learned  of  such  misconduct 
after  the.  verdict  of  the  jury,  but  fails  to  show  affirma- 
tively that  his  counsel  was  ignorant  of  such  misconduct 
during  the  trial,  and  only  by  inference  that  he  was  him- 
self ignorant  of  it.  In  Flesher  v.  Hale,  22  W.  Va.  50, 
Judge  Snyder  says :  "When  a  party  moves  for  a  new  trial 
on  the  ground  of  misconduct  on  the  part  of  the  jury, 
which  took  place  during  the  trial,  he  must  aver  in  his  mo- 
tion, and  show  affirmatively,  that  both  he  and  his  counsel 
were  ignorant,  until  after  the  jury  had  retired,  of  the  fact 
of  such  misconduct."  Thomp.  <k  M.  Jur.  §§  428,  456,  and 
cases  cited.  The  appellant  failed  to  bring  itself  within 
this  rule,  which  is  a  very  reasonable  one.  Affiant  Carr, 
for  and  on  behalf  of  defendant,  says  "that  he  learned  the 
above  matters  [the  matters  stated  in  his  affidavit]  since 
the  verdict  of  the  jury,"  only  speaking  for  himself,  and 
does  not  even  negative  the  fact  that  he  might  have 
known  something  of  what  was  going  on  before,  and  does 
not  "show  affirmatively  that  both  he  and  his  counsel  were 
ignorant  of  the  fact  of  such  misconduct  until  after  the 
jury  had  retired."  "The  knowledge  of  the  attorney  in 
such  case  is  the  knowledge  of  the  client."  Fleshev  v.  Hale, 
above  referred  to  (page  49  and  cases  there  cited).  On  the 
same  page  (49)  Judge  Snyder  says:  "This  rule  proceeds 
upon  the  ground  that  a  party  ought  not  to  be  permitted, 
after  discovering  an  act  of  misconduct  which  would  entitle 
him  to  claim  a  new  trial,  to  remain  silent,  and  take  his 
chances  of  a  favorable  verdict,  and  afterwards,  if  the  ver- 
dict is  against  him,  bring  it  forward  as  a  ground  for  a  new 
trial.  A  party  cannot  be  permitted  to  lie  by  after  having 
knowledge  of  a  defect  of  this  character,  and  speculate  on 
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the  result,  and  complain  only  when  the  verdict  becomes 
unsatisfactory  to  him."  Sclleck  v.  Turnpike  tV?.,  13  Conn. 
453;  Orrokv.  Insurance  Co.,  21  Pick.  456;  8  Barn.  &  C. 
417. 

For  the  reasons  hereinbefore  stated,  I  am  of  the  opinion 
that  the  court  erred  in  overruling  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.  Therefore  the  judg- 
ment rendered  in  this  case  on  the  2d  day  of  April,  1896, 
is  reversed,  the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial  to  be  had  therein. 

Brannon,  Judge  (concurring) : 

I  agree  to  reverse  the  judgment.  I  desire  to  say,  how- 
ever, that  I  do  not  deem  the  evidence  elicited  under  ques- 
tion 9  to  plaintiff,  and  held  error  in  the  foregoing  opinion, 
as  sufficiently  material  for  reversal.  I  do  not  regard  plain- 
tiff's instructions  Nos.  4,  5,  and  6  improper.  They  are  not 
abstract.  There  was  evidence  enough,  surely,  pertinent  to 
their  hypotheses,  to  save  them  from  that  impeachment. 
Nor  were  they  what  we  may  call  partial  instructions ;  that 
is,  specifying  certain  facts  as  supposed  to  be  proven,  and 
telling  the  jury  that,  if  proven,  the  verdict  must  go  for 
the  plaintiff,  ignoring  other  facts  in  the  case.  Though 
the  case  involved  contributory  negligence,  that  did  not 
render  these  instructions  improper,  because  the  plaintiff 
had  the  right  to  deny  the  presence  of  contributory  negli- 
gence, and  to  have  the  court  lay  down  what  would  be  the 
obligation  of  a  common  carrier,  if  the  jury  should  think 
no  contributory  negligence  was  shown.  And  I  think  there 
was  error  against  defendant  in  refusing  defendant's  in- 
structions. The  giving  of  certain  instructions  covering 
contributory  negligence  in  a  general  sense  would  not  ex- 
clude these,  as  a  party  has  a  right  to  specify  certain  facts 
as  controlling  the  case,  if  they  are  proven,  so  they  are  all 
the  material  facts, — the  controlling  facts, — thus  asking  the 
jury  to  say  whether  those  facts  do  exist,  calling  their  at- 
tention to  specific  facts,  and  saying  that,  if  they  exist, 
they  call  for  a  verdict  for  him. 

Reversed. 
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CHARLESTON. 

White  v.  Emblem,  et  al. 
(English,  President,  concurring.) 


Submitted  June  3,  1897— Decided  November  17,  1897.  43    8i£ 

1.  Justice  op  the  Peace—  Detinue — Verdict — Judgment. 

A  verdict  in  an  action  for  the  recovery  of  personal  property 
before  a  justice  or  on  its  appeal  must  find  the  value  of  the 
property,  and  of  each  article  sued  for,  as  in  the  action  of  det- 
inue, and  the  judgment  must  do  so.     (p.  820.) 

2.  Detinue—  Verdict— Judgment. 

A  judgment  in  an  action  for  the  recovery  of  personal  prop- 
ty  before  a  justice,  or  on  its  appeal,  or  in  the  formal  action 
of  detinue,  which  is  only  for  the  sum  found  by  the  verdict  as 
the  value  of  the  property,  is  erroneous.  It  should  be  for  the 
property,  if   to  be   had,  and,  if  not,  then  its  value,     (p.  820.) 

3.  Plea  di  no— Error. 

It  is  not  reversible  error  that  there  was  no  plea  or  issue  in 
an  action  before  a  justice,  either  in  the  justice's  court  or  on 
appeal,  where  there  was  a  full  trial  as  if  on  plea  and  issue, 
(p.  819.) 

Error  to  Circuit  Court,  Ohio  County. 
Action  by  David   White  against  James  and  W.  T.  Em- 
blem.    Plaintiff  had  judgment.     Defendants  brings  error. 

Reversed. 

B.  B.  Dovener,  for  plaintiffs  in  error. 

John  A.  Howard,  for  defendant  in  error. 

Brannon,  Judge : 

Action  before  a  justice  for  recovery  of  personal  prop- 
erty, and  appeal  to  circuit  court,  and  judgment  for  plain- 
tiff. It  appears  there  was  no  plea  forming  an  issue  in  this 
case  in  either  the  justice's  or  circuit  court,  and  Judge 
English  insists  upon  the  reversal  of  the  judgment  for  that 
cause,  but  the  other  judges  do  not  agree  to  do  so.  In 
Slmpkins  v.  White,  43  W.  Va.  12f>  (27  8.  E.  361),  I  gave 
my  reasons  for  refusing  to  reverse  the  judgment  in  an  ac- 
tion of  unlawful  entry  before  a  justice  for  want  of  issue. 
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I  would  apply  the  same  doctrine  to  any  action  before  a 
justice.  A  formal  action  of  detinue  asserts  that  defend- 
ant unlawfully  detains  the  property,  and  the  general  issue 
is  non  detinet,  denying  the  unlawful  detention.  In  formal 
common-law  actions  there  are  formal  pleas  and  formal 
issues,  and  the  jury  is  sworn  to  try  the  issue  or  issues;  but 
there  are  no  formal  pleadings  or  issues  in  actions  before 
justices,  or  on  their  appeal  to  the  circuit  court.  The  Code, 
in  chapter  50,  s.  49,  abolishes,  as  to  justices'  courts,  the 
forms  of  action  in  courts  of  record,  and,  of  course,  abol- 
ishes formal  pleadings  applicable  thereto.  If  the  defend- 
ants in  this  case  had  pleaded,  they  would  simply  have  de- 
nied the  allegation  of  unlawful  detention  of  the  property. 
By  making  defense  they  did  this  just  as  clearly  as  if  they 
had  filed  a  plea  denying  it,  or  pleaded  non  rfetuiet.  The 
jury  was  sworn  to  try  "all  matters  in  difference  between 
the  parties,"  thus  covering  all  points  of  issue  or  contro- 
versy. It  would  seem  to  be  over-nice  to  reverse  this  judg- 
ment for  that  cause  when  we  see  that  a  jury  trial  was  had, 
just   as  if  there  had  been  a    formal  plea. 

But  a  grave  error  in  this  case  consists  in  the  facts  (1) 
that  the  verdict  does  not  give  the  value  of  each  of  the 
several  articles  of  property  sued  for,  nor  does  the  judg- 
ment; (2)  the  judgment  is  one  for  the  recovery  of  a  sum 
of  money  found  by  the  jury  as  the  gross  value  of  all  the 
property,  whereas  it  should  have  been  for  the  recovery  of 
the  specific  property,  if  to  be  had,  and,  if  not,  then  for  the 
alternative  value  in  money.  The  verdict  must  find  the 
separate  values  of  the  property,  and  each  article,  if  more 
than  one  is  sued  for.  This  is  old  law.  6  Am.  &  Eng.  Enc. 
Law,  ($57;  2  Bart.  Law  Prac.  705.  The  judgment  must  cor 
respond.  Though  the  case  be  before  a  justice,  where  rigid 
proceeding  is  not  required,  still  there  must  be  such  a  verdict 
as  will  support  such  a  judgment  as  the  law  requires;  es- 
pecially might  we  ask  it  on  the  appeal.  The  plaintiff  has 
right  to  the  particular  property  he  has  sued  for,  if  to  be  had, 
and,  if  not,  then  its  value;  while  the  defendant  has  right 
to  surrender  the  property,  and  not  pay  its  value.  This  judg- 
ment denies  the  defendants  this  right,  and  makes  them 
pay  the  money  at  all  hazards.  Therefore  we  reverse  the 
judgment,  set  aside  the  verdict,  and  send  the  case  back 
to  the  circuit  court  for  a  new  trial. 
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English,  President  (concurring) : 

I  concur  in  the  conclusion  reached  in  this  cause  for  the 
following  reasons  :  This  was  an  action  of  detinue,  brought 
by  David  White,  trustee,  against  James  and  W.  T.  Em- 
blem, before  H.  0.  Petermann,  a  justice  of  the  peace  of 
Ohio  County,  t \>  recover  the  possession  of  certain  furniture, 
and  twenty-five  dollars  damages  for  the  wrongful  detention 
thereof.  After  hearing  the  testimony,  the  said  justice  dis- 
missed the  action  at  the  cost  of  the  plaintiff,  and  from 
said  judgment  the  plaintiff  appealed  to  the  circuit  court 
of  said  county.  On  the  11th  day  of  October,  1895,  the 
case  was  submitted  to  a  jury,  who  found  a  verdict  for  the 
plaintiff,  and  fixed  the  value  of  the  property  sued  for  in 
the  action  at  two  hundred  and  twenty-five  dollars,  and 
also  further  found  that  they  assessed  damages  for  the  de- 
tention of  the  property  without  saying  what  amount  of 
damages  they  assessed,  whereupon  the  defendants  moved 
the  court  to  set  aside  the  verdict,  and  grant  them  a  new 
trial,  and  further  moved  the  court  in  arrest  of  judgment 
upon  said  verdict,  which  motion  was  overruled  by  the 
court,  and  judgment  was  given  upon  the  verdict  for  the 
sinn  of  two  hundred  and  twenty-five  dollars  and  costs, 
and  from  this  judgment  the  defendants  obtained  this  writ 
of  error. 

The  first  error  assigned  and  relied  on  by  the  plaintiffs  in 
error  is  that  "the  court  erred  in  refusing  to  set  aside  the 
verdict  and  grant  a  new  trial,  the  verdict  not  being  in 
proper  form,  nor  in  any  sense  legally  drawn  or  properly 
responsive  to  the  issue."  This  assignment  of  error  leads 
us  to  examine  the  record,  and  inquire  what  was  the  issue 
made  up  between  the  parties  and  tried  by  the  jury.  An 
examination,  however,  of  the  transcript  returned  by  the 
justice  by  whom  the  case  was  tried,  discloses  the  fact  that 
no  plea  of  any  character  was  interposed  by  the  defendants, 
or  either  of  them.  Now,  while  the  provisions  of  our  Code 
with  referene  to  pleadings  before  a  justice  are  extremely 
liberal,  and  such  pleadings  are  not  required  to  be  in  any 
particular  form,  they  must  be  such  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended;  and 
it  is  further  provided  that  the  pleadings  may  be  amended 
at  any  time  before  the  trial  or  during  the  trial,  when, 
by  such  amendment,  substantial  justice  will  be  promoted, 
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Yet  some  sort  of  plea  must  be  entered  making  up  the  issue 
between  the  parties,  and,  where  an  appeal  is  taken  to  the 
circuit  court,  the  statute  provides  that  "the  appeal  may 
be  tried  upon  the  pleadings  made  up  in  the  justices' court, 
or  the  pleadings  may  be  amended  before  or  during  the 
trial  of  the  appeal,  when  substantial  justice  will  be  pro- 
moted by  the  amendment."  Code,  c,  50,  s.  169.  In  this 
case,  however,  no  plea  or  amended  plea  appears  to  have 
been  filed  in  the  circuit  .4ourt,  and  as  matter  of  course  no 
issue  was  made  up.  Was  this  error,  and,  if  so,  was  it  such 
error  as  the  defendants  could  complain  of?  A  case  similar 
to  this  was  before  this  Court,  and  is  reported  in  Ruffiner  v. 
/////,  21  W.  Va.  152,  which  was  an  action  of  ejectment, 
and  it  was  there  held  that,  "if  a  circuit  court  enter  up  a 
judgment  on  the  verdict  of  a  jury  sworn  to  try  the  issue 
joined  in  any  case,  criminal  or  civil,  including  an  action 
of  ejectment,  where  no  issue  had  been  joined  or  no  plea 
filed  by  the  defendant,  such  judgment  would,  for  such 
reason,  only  be  reversed  by  the  appellate  court."  This 
writ  of  error  was  allowed  upon  the  petition  of  the  defend- 
ants, and  it  was  their  fault  that  the  plea  was  not  entered. 
This  was  an  action  of  ejectment,  and  the  statute  prescribes 
that  the  defendant  in  that  action  shall  plead  the  general 
issue  only,  which  shall  be  that  the  defendant  is  not  guilty 
of  unlawfully  withholding  the  premises  claimed  by  the 
plaintiff  in  the  declaration. 

It  was  claimed  by  counsel  in  that  case  that  the  judgment 
ought  not  to  be  reversed,  because  the  Code  provides  that 
"no  other  plea  can  be  filed  in  an  ejectment  case  except  a 
plea  of  not  guilty,  and  therefore  it  must  be  conclusively 
presumed  that  the  jury  was  really  sworn  to  try  the  issue  on 
the  plea  of  not  guilty,  though  no  plea  was  put  in,  and  that 
the  only  issue  that  could  be  made  up  was  the  one  actually 
tried,  and  it  would  be  too  technical  to  reverse  because  the 
formality  of  entering  the  plea  of  not  guilty  was  omitted." 
Judge  Green,  however,  further  says:  "These  cases  [refer- 
ring to  many  he  had  cited  from  Virginia  and  West  Virginia] 
abundantly  show  that  the  court  has  not  reversed  judgments 
entered  upon  such  verdict,  because  there  was  any  doubt  as 
to  the  real  issue  which  the  jury  tried,  nor  because  the  de- 
fendant might  have  made  up  some  other  issue  if  he  had 
pleaded.    *    *    *    The  real  ground  on  which  these  decisions 
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rest  is  that  by  the  common  law  the  court  has  no  right  to 
make  up  the  issue,  and  impanel  a  jury  to  try  it;  but  the 
parties,  by  their  pleading,  must  first  come  to  an  issue,  and 
then  it  is  tried  by  a  jury.  When,  therefore,  the  record 
shows  that  the  parties,  by  their  pleadings,  have  not  come 
to  any  issue,  but  nevertheless  the  record  shows  that  the 
issue  was  tried,  this  issue  must  either  have  been  illegally 
made  up  by  the  court,  or,  by  a  blunder,  it  must  have  been 
assumed  to  have  been  made  up  by  the  parties,  when  in  fact 
it  was  not."  And  in  speaking  of  the  cases  cited  he  further 
says:  "In  some  of  the  cases  we  have  cited  the  record 
showed  distinctly  what  was  the  issue  tried  by  the  jury,  and 
also  that  the  verdict  was  distinctly  responsive  to  such  issue, 
and  it  was  the  only  issue  the  parties  in  the  particular  case 
could  have  made  had  they,  by  the  pleadings,  made  any 
issue;  yet  the  judgments  were  reversed  because  no  issue,  so 
far  as  the  record  showed,  had  been  formed.  It  has  thus 
been  held  as  absolutely  necessary  in  every  case  that  an  issue 
shall  be  made  up  by  the  pleadings  before  a  jury  can  be 
impaneled  to  try  the  cause."  In-  the  case  of  Machine 
Works  v.  Craig,  18  W.  Va.  559,  pt,  3,  syll.,  it  was  held  that, 
"where  it  does  not  appear  by  the  record  in  an  action  at  law 
that  pleas  were  filed  and  issues  joined,  the  verdict  of  the 
jury  is  erroneous,  and  should  be  set  aside."  See,  also, 
Railroad  Co.  v.  Christie,  5  W.  Ya.  325,  where  it  is  held 
that  "it  is  error  to  swear  a  jury  to  try  the  issue  joined 
wrhen  there  is  no  issue."  To  the  same  effect,  see  Railroad 
Co.  v.  Gettle,  3  W.  Va.  377;  also  Williams  v.  Knights,  7 
W.  Va.  355. 

Sir  Matthew  Hale,  followed  by  Mr.  Justice'Blackstone,  in 
defining  an  issue  says:  "When,  in  the  course  of  pleading, 
they  come  to  a  point  which  is  affirmed  on  one  side  and  de- 
nied on  the  other,  they  are  then  said  to  be  at  issue."  And 
in  3  Bl.  Comm.  313,  it  is  said  :  "An  issue  is,  when  both  the 
parties  join  upon  somewhat  that  they  refer  unto  a  trial  to 
make  an  end  of  the  plea."  In  the  case  of  Sj/ndor  v.  Burke, 
4  Rand.  (Va.)  161,  which  was  an  action  of  detinue,  there 
was  no  notice  in  the  record  of  any  plea  or  issue  joined,  but 
it  was  stated  that  a  jury  was  sworn  to  try  the  issue  joined. 
The  jury  rendered  a  verdict  for  a  portion  of  the  articles 
claimed  by  the  declaration,  and  the  court  gave  judgment 
accordingly.     Judge  Cabell,  in  delivering  the  opinion  of 
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the  court,  says:  "Although  the  record  states  that  the  jury 
was  sworn  to  try  the  issue  joined  between  the  pirties,  yet 
it  does  not  show  that  any  plea  was  filed  by  the  defendant, 
nor  that  any  issue  was  in  fact  joined.  The  counsel  for  the 
appellee  has  exhibited  the  transcript  of  the  order  of  the 
superior  court  made  at  a  term  subsequent  to  that  at  which 
the  judgment  was  rendered,  showing  that  the  court  received 
the  evidence  of  the  clerk  that  a  plea  had  been  regularly 
filed,  and  that  issue  was  joined  thereon,  and  directing  the 
plea  to  be  entered  nunr  pro  tune;  but  we  cannot  regard 
this  transcript  as  any  part  of  the  record.  *  *  *  With- 
out deciding  any  of  the  questions  made  in  the  argument,  I 
am  of  the  opinion  to  reverse  the  judgment  upon  the  ground 
that  no  issue  was  joined  between  the  parties.'"  In  the 
case  of  State  v.  Douglaxs^  20  W.  Va.  771,  it  appears  that 
the  case  was  tried  when  no  issue  had  been  made  up,  and, 
although  the  case  was  presented  to  the  jury  precisely  as 
though  the  issue  had  been  made  up,  yet  the  Attorney  Gen- 
eral conceded  that,  inasmuch  as  it  appeared  from  tne  rec- 
ord that  no  such  plea  was  entered  by  the  prisoner,  the  judg- 
ment of  the  court  below  should  be  reversed:  and  the  court 
held  that  this  was  a  fatal  error,  and  that  the  court  could 
not,  on  such  a  verdict,  render  any  judgment,  and  proceeded 
to  set  aside  the  verdict,  reverse  the  judgment,  and  remand 
the  case.  So,  also,  in  the  case  of  Brown  v.  Cunningham, 
28  W.  Va.  100,  it  was  held  that  ua  judgment  based  on  a 
verdict  in  an  action  of  ejectment  or  in  any  other  action, 
civil  or  criminal,  will  be  reversed  by  the  appellate  court  if 
the  record  shows  there  was  no  issue  made  up  between  the 
plaintiff  and  defendant  by  the  pleadings  in  the  case.-' 
Again,  in  the  ease  of  State  v.  Brookovrr,  42  W.  Va.  292  (26 
S.  E.  174)  this  Court  held  that  "it  was  error  in  the  circuit 
court  to  hear  and  finally  determine  a  controverted  case,  in 
the  absence  of  express  agreement  to  the  contrary,  without 
proj)er  pleas  filed  and  issues  joined  thereon." 

It  is  true,  this  case  originated  before  a  justice  of  the 
peace,  and  was  tried  before  the  justice  without  any  plead- 
ing, oral  or  written,  so  far  as  the  transcript  shows,  and  was 
brought  by  appeal  to  the  circuit  court,  and  there  tried 
without  any  pleas  or  issue.  Now,  while  it  is  understood 
that  the  practice  before  justices  is,  to  some  extent,  a  liberal 
one,  yet  the  statute  provides  (section  50,  c.  50,  Code)  that 
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the  pleadings  may  be  oral  or  in  writing.  If  oral,  the  sub- 
stance of  them  shall  be  entered  by  the  just  ice  in  his  docket ; 
if  in  writing,  they  shall  be  filed  by  him,  and  a  reference 
to  them  be  made  in  the  docket.  Such  pleadings  are  not 
required  to  be  in  any  particular  form,  but  must  be  such  as 
to  enable  a  person  of  common  understanding  to  knowr  what 
is  intended.  In  section  169  of  same  chapter  it  is  provided 
that  the  appeal  may  be  tried  upon  the  pleadings  made  up 
in  the  justice's  court,  or  the  pleadings  may  be  amended 
before  or  during  the  trial  of  the  appeal,  when  substantial 
justice  will  be  promoted  by  the  amendment.  All  lawful 
evidence  produced  in  relation  to  the  matter  in  difference 
between  the  parties  shall  be  heard,  whether  such  evidence 
was  produced  before  the  justice  or  not,  and  the  cause  shall 
be  determined  without  reference  to  the  judgment  of  the 
justice  on  the  principles  of  law  and  equity.  Section  50 
provides  that  "the  following  rules  of  proceeding  shall  be 
observed  in  justices'  courts:"  The  pleadings  in  these  courts 
are  first,  the  complaint -by  the  plaintiff;  second,  the  an- 
swer by  the  defendant."  So  it  appears  the  law  requires 
some  pleading  before  the  justice,  either  oral  or  written, 
and  the  docket  of  the  justice  must  show  what  the  pleadings 
were,  otherwise  they  can  not  be  amended  in  the  circuit 
court.  Neither  can  the  case  be  tried  upon  the  same  plead- 
ings unless  it  appears  what  they  were;  but  in  the  case 
under  consideration  there  was  no  pleading  and  no  issue, 
either  before  the  justice  or  in  the  circuit  court.  The  stat- 
ute does  not  prescribe  what  plea  shall  be  interposed  in  the 
action  of  detinue,  and  we  can  not  presume  that  any  plea 
was  filed  or  issue  joined  when  the  transcript  of  the  justice 
and  the  record  of  the  court  are  both  silent  in  regard 
thereto.  I  am  aware  that  this  Court  held  in  the  case  of 
Simpkin*  v.  White,  43  W.  Va.  125  (27  S.  E.  861),  that: 
"In  unlawful  detainer  before  a  justice  or  on  its  ap- 
peal a  verdict  on  full  trial  on  the  merits  will  not  be  set 
aside  because  there  was  no  plea  and  issue.  The  statute 
puts  in  the  plea  of  not  guilty."  And  while  that  ruling 
may  be  correct,  I  am  constrained  to  say  it  does  not  accord 
with  much  respectable  authority  in  this  and  the  old  state, 
and  it  differs  from  the  case  under  consideration  in  this: 
that  the  statute  puts  in  no  plea  in  an  action  of  detinue,  al- 
though it  does  in  an  action  of  ejectment,  which  was  the 
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case  of  Ruffner  v.  Hill,  supra;  and  my  conclusion  is  from 
the  authorities  above  quoted,  and  others  I  have  been  able 
to  examine,  that  in  an  action  of  detinue  originating  before 
a  justice,  and  appealed  to  the  circuit  court,  where  there  is 
no  plea  or  issue  made  up  either  before  the  justice  or  court, 
no  judgment  can  be  rendered  upon  the  verdict  obtained  in 
the  circuit  court.  Having  arrived  at  this  conclusion,  I 
deem  it  unnecessary  to  consider  the  case  upon  its  merits. 
The  judgment  complained  of  must  be  reversed,  and  a  new 
trial  awarded. 

Reversed, 
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Wilson  et  al  v.  Youst  et  aL 
Submitted  February  10, 1897— Decided  November  17, 1897. 

1.  Oil/— Realty. 
Petroleum  oil,  as  it  is  found  in  the  cavities  of  the  rock,  is 

part  of  the  realty,  and  embraced  in  the  comprehensive  idea 
which  the  law  attaches  to  the  word  "land."     (p.  834.) 

2.  Guardian  and  Ward— Sale— Lease. 
The  only  manner  in  which  a  guardian  can  lease  or  sell  the 

land  of  his  ward  for  the  purpose  of  its  development,  or  any 
other  purpose,  is  in  the  manner  prescribed  by  statute,  under 
a  decree  of  the  court,     (p.  884.)  J 

3.  Tenant  for  Life— Oil— Be mai rider  Man— Lease — Sale. 
The  petroleum  oil  underlying  a  tract  of  land  which    ha* 

f£,  sift  .been  devised  to  a  life  tenant  who  is  in  possession,  and  which 
is  to  go  to  certain  infant  children  after  the  decease  of  the  life 
tenant,  may  be  sold,  upon  the  petition  of  the  guardian  of  said 
infants,  under  the  provisions  of  chapter  82  of  the  Code,  or 
leased  ;  and  the  life  tenant  will  be  entitled  to  the  interest  on 
the  royalty  during  the  continuance  of  the  life  estate,  and 
then  the  residue  or  corpus  of  the  royalty  will  be  paid  to  the 
remainder-men.     (p.  835.) 

4.  Oil — Lease — Sale. 
An  oil  lease,  investing  the  lessee  with  the  right  to  remove 

all  the  oil  in  place  in  the  premises,  in  consideration  of  his 
giving  the  lessors  a  certain  pt  r  cent,  thereof,  is,  in  legal  effect, 
a  sale  of  a  portion  of  the  land,  and  the  proceeds  represent 
the  respective  interests  of  the  lessors  in  the  premises,  (p. 
839.) 
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Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Thomas  J.  Wilson  and  others  against  Susanna 
Youst  and  others.  From  a  decree  dismissing  their  bill, 
plaintiffs  appeal. 

Reversed. 

John  Bassel,  Charles  Powell  and  W.  P.  Hitbbard,  for 
appellants. 

John  W.  Mason,  for  appellees. 

English,  President: 

J.  D.  Youst,  by  his  last  will  and  testament,  bearing  date 
on  the  29th  day  of  November,  1881,  devised  his  home 
tract  of  land,  situated  in  Marion  County,  W.  Va.,  to  his 
wife,  Susanna  Youst,  during  her  natural  life,  and  at  the 
death  of  said  Susanna  Youst  said  tract  of  land  was  devised 
toHermenia  Wilson,  the  wife  of  AlpheusM.  Wilson,  during 
her  natural  life^  to.be  held  by  her  free  from  the  control 
of  her  husband,  Alpheus  Wilson,  as  her  separate  property 
and  estate,  and  to  descend  to  her  heirs  at  her  death ;  stat- 
ing in  said  will  that  it  was  his  intention  to  give  said  home 
tract  of  land  to  his  wife  for  and  during  her  life,  and  after 
her  decease  to  the  said  Hermenia  C.  Wilson  for  and  dur- 
ing her  life,  and  at  her  death  to  descend  to  her  heirs,  but 
with  the  following  charge,  limitation  and  direction,  viz. : 
That  if  the  said  Hermenia  C.  Wilson  should  not  survive 
his  wife,  so  as  to  come  into  possession  of  said  home  tract 
of  land,  and  dying  during  the  lifetime  of  his  wife,  should 
leave,  surviving  her  (said  Hermenia  C.  Wilson)  no  child 
or  children,  nor  the  descendants  of  any  children,  then,  in- 
stead of  said  tract  of  land  going  to  the  heirs  of  Hermenia 
C,  he  directed  that  one  half  of  said  home  tract  of  land 
should,  at  the  death  of  his  wife,  go  to,  and  be  the  prop- 
erty of,  her  said  husband,  Alpheus  M.  Wilson,  if  living, 
and  the  other  half  to  the  heirs  of  his  sister,  Eliza  Wade, 
and  the  heirs  of  his  deceased  brother,  Nicholas  B.  Youst, 
by  his  first  wife,  etc. 

This  will  was  duly  admitted  to  probate  on  the  14th  day 
of  March,  1880.  Alpheus  M.  Wilson  died  on  the  29th  day 
of  November,  1891,  and  left  surviving  him,  by  his  wife, 
Hermenia,  three  children — Thomas  J..  Jehu  DM  and 
Clarence  L.  Wilson.     Another  child  (Stella   May  Wilson) 


Digitized  by  CjOOQ IC 


828  Wilson  et  al.  r.  Yorsx  et  al. 

was  born  January  11,  1891,  and  died  in  April,  1892.  After 
the  death  of  her  husband,  Alpheus  M.  Wilson,  his  widow, 
Hermenia,  was  married  on  the  8th  day  of  June,  1893,  to 
one  James  W.  Powell,  by  whom  she  had  one  child,  named 
Minnie  0.  Powell,  and  died  in  November,  1893,  leaving 
surviving  her,  her  husband,  said  James  W.  Powell,  and 
four  children — three  by  the  first  husband,  and  one  by  the 
latter.  On  the  12th  day  of  July,  1890,  the  said  Su- 
sanna Youst,  and  Hermenia  C.  Wilson  and  A.  M.  Wilson, 
her  husband,  and  Alpheus  M.  Wilson,  as  guardian  of 
Thomas  J.  Wilson,  Jehu  D.  Wilson,  and  Clarence  L.  Wil- 
son, infant  children  of  said  Hermenia  O.  Wilson,  leased 
said  tract  of  land,  containing  two  hundred  and  fifty-five 
acres,  more  or  less,  to  the  firm  of  (\  E.  Wells  <fc  Co.,  for 
the  purpose  of  mining  and  operating  thereon  for  oil  and 
gas,  for  the  consideration  of  one-eighth  royalty  for  all  oil 
removed,  and  two  hundred  dollars  a  year  for  the  gas  from 
each  and  every  gas  well  drilled  on  said  premises.  On  the 
day  of  November,  1890,  the  said  Alpheus  M.  Wil- 
son, as  guardian  for  Thomas  J.  Wilson,  Jehu  D.  Wilson, 
and  Clarence  L.  Wilson,  infant  children  of  Hermenia  C. 
Wilson  and  Alpheus  M.  Wilson,  filed  a  petition  in  the  cir- 
cuit court  of  Marion  county,  pursuant  to  section  12  of 
chapter  83  of  the  Code  of  West  Virginia,  praying  the  sale 
of  the  interest  of  his  wards  in  the  oil  and  gas  underlying 
or  contained  in  said  tract  of  land  ;  and  such  proceedings 
were  had  therein  that  on  the  29th  day  of  November,  1890, 
a  decree  was  entered  by  said  circuit  court  directing  that 
said  A.  M.  Wilson,  as  such  guardian,  should  sell  the  oil 
and  gas  underlying  said  land,  either  at  public  or  private 
sale,  by  making  a  lease  of  said  land  for  oil  purposes  for  a 
term  of  years,  for  which  the  lessee  was  to  deliver  one- 
eighth,  of  the  oil  as  rental  or  royalty,  one-third  of  which 
eighth  was  to  be  delivered  to  the  said  three  infants  or  their 
guardian.  It  appears  that  in  pursuance  of  said  decree  the 
guardian  of  said  infants  executed  a  lease  of  said  land,  or 
of  the  infants'  interest  in  the  oil  therein,  to  0.  E.  Wells 
and  others,  who  subsequently  assigned  said  lease  to  the 
South  Penn  Oil  Oompany,  and  reported  said  lease  to  the 
court,  which  was  confirmed  in  December,  1890.  It  further 
appears  that  said  South  Penn  Oil  Company,  proceeded  at 
once  to  bore  for  oil  from  it ;  that  by  the  1st  day  of  June,  1894, 
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the  royalty  of  one-eighth  of  the  oil  obtained  from  said  land 
amounted  in  value  to  the  sum  of  twenty-two  thousand  dol- 
lars. '  Said  Susanna  Youst  and  HermeniaC.  Wilson,  short- 
ly after  the  rendering  of  said  decree,  assigned  two-thirds 
of  said  one-eighth  of  said  royalty  to  one  S.  B.  Hughes,who 
up  to  the  1st  day  of  July,  1894,  had  received  about  fifteen 
thousand  dollars  as  the  two-thirds  of  said  royalty  thus  as- 
signed to  him. 

After  the  lease  of  said  land  for  oil  purposes  was  confirmed, 
another  child  was  born  to  said  Hermenia  0.  and  Alpheus 
M.  Wilson,  which  was  named  Stella  May,  and  she  was  ad- 
mitted by  a  subsequent  decree  of  said  court  to  share  in  said 
royalty ;  which  last-named  child  was  born  on  the  11th  day 
of  January,  1891,  and  died  in  April,  1892.  Said  Alpheus 
M.  Wilson  died  on  the  29th  day  of  November,  1891.  In  1893 
his  widow  intermarried  with  one  James  W.Powell, by  whom 
she  had  one  child,  Minnie  C.  Powell;  and  a  few  days  after 
the  birth  of  said  Minnie  C.  Powell  the  said  Hermenia  PowT- 
ell  died  intestate,  leaving  her  husband,  said  James  W.  Pow- 
ell, and  four  children ;  and  in  January,  1894,  upon  petition 
filed  in  the  intermediate  court,  said  Minnie  C.  Powell  was 
admitted  as  a  co-owner  in  the  one-eighth  of  said  royalty. 
Said  Susanna  Youst  is  still  living;  and  the  said  infant 
children,  Thomas  J.  Wilson,  Jehu  D.  Wilson,  Clarence  L. 
Wilson  and  Minnie  C.  Powell,  by  their  next  friend,  Harri- 
son Manley,  filed  a  bill  in  the  circuit  court  of  said  county 
of  Marion,  attacking  said  proceeding  as  being  erroneous 
and  void  so  far  as  it  was  decreed  that  said  infants  should 
share  equally  with  Susanna  Youst  and  Hermenia  C.  Wil- 
son, and  Alpheus  M.  Wilson,  her  husband,  in  the  value 
and  production  of  the  oil  and  gas  in  and  under  the  land 
in  said  petition  and  exibits  described,  giving  to  said  in- 
fants the  one-third  of  said  royalty ;  claiming  that,  said  oil 
being  part  of  the  real  estate,  the  life-tenant  during  her 
natural  life,  was  eitf itled  to  the  interest  upon  the  sum 
realized  as  royalty,  and  that  said  Hughes,  as  assignee  of 
the  life-tenants,  should  be  compelled  to  account  for  all 
money  received  by  him  as  royalty  in  excess  of  annual  in- 
terest upon  the  one-eighth  of  the  oil  paid  by  said  lessee, 
and  praying  the  appointment  of  a  receiver  to  collect  said 
royalty  during  the  life  of  said  Susanna  Youst,  and  that  he 
be  required  to  pay  the  interest  annually  upon  the  same  to 
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said  Hughes,  and  that  the  entire  principal  should  at  the 
death  of  said  Susanna  Youst  be  paid  to  petitioners.  The 
complainants  in  said  bill  alleged  that  the  decree  of 
November  29,  1890,  was  based  upon  the  supposition 
that  the  three  children  of  said  A.  M.  Wilson  and  Hermenia 
0.  Wilson  were  the  owners  in  fee  simple  of  said  land,  sub- 
ject to  the  life  estate  of  said  Susanna  Youst  and  said  Her- 
menia, and  ignored  the  fact  that  other  and  different  per- 
sons might  be  the  heirs  at  law  of  said  Hermenia  at  her 
death;  and  they  further  alleged  that  the  circuit  court  of 
Marion  county  had  no  authority  to  take  from  the  complain- 
ants, and  give  to  said  Susanna  Youst  and  Hermenia  C.Wil- 
son, any  part  of  the  body  of  said  real  estate,  as  was  done 
by  said  decree  of  November  29,  1890,  and  the  subsequent 
decree  confirming  the  sale  to  said  Wells. 

The  South  Penn  Oil  Company  answered  said  bill,  in 
which  answer,  after  stating  the  manner  in  which  it  claimed 
the  right  to  the  lease  of  said  tract  of  land  for  oil  purposes, 
it  alleged  that  said  royalty  of  one-eighth  of  all  the  oil 
produced  and  saved  from  said  land  had  been  delivered  to 
the  Eureka  Pipe  Line  Company,  a  common  carrier  of  oil, 
in  accordance  with  the  rules  and  customs  of  the  business, 
and  in  accordance  with  the  terms  and  provisions  of  said 
contract,and  the  proceedings  and  decrees  under  which  said 
interests  were  sold,  and  under  which  its  right  accrued  to 
bore  for  and  produce  said  oil,  and  that  all  of  said  one- 
eighth  royalty  of  the  said  oil  as  was  produced  and  saved 
from  said  land,  except  so  much  thereof  as  may  remain  un- 
sold and  in  the  custody  of  the  pipe  line  company,  had  been 
delivered  to  S.  B.  Hughes,  assignee  and  grantee  of  Susanna 
Youst  and  Hermenia  C.  Wilson,  and  to  the  guardian  of 
said  infants,  in  accordance  with  the  said  decrees  and  con- 
tracts. It  denies  every  allegation  of  said  bill  that  is  in 
any  way  intended  or  calculated  to  raise  any  question 
affecting  respondent's  title  to  the  oil«and  gas  in  said  land, 
and  the  proper  delivery  and  disposal  of  the  one-eighth  roy- 
alty of  said  oil  to  the  persons  entitled  thereto  according  to 
the  contracts  and  decrees  of  the  court  creating  the  title  in 
respondent  to  such  oil,  and  avers  that  it  is  not  interested, 
as  between  the  plaintiffs  in  the  case  and  the  defendant  S. 
B.  Hughes,  as  to  how  the  royalty  of  one-eighth  of  said  oil 
should  be  thereafter  disposed  of,  but  claims  that  so  much 
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of  said  royalty  as  has  been  delivered  to  the  said  pipe-line 
company,  or  lias  been  disposed  of  by  the  plaintiffs  or  the 
defendant  S.  B.  Hughes,  had  been  delivered  in  accordance 
with  the  provisions  and  requirements  of  said  contracts  and 
decrees  entered  by  the  court  in  said  proceedings,  which  said 
decrees,  respondent  avers,  fully  protect  said  respondent  in 
the  delivery  and  disposition  of  said  royalty  of  oil  so  made 
as  aforesaid.  Respondent  further  avers  that  the  payment, 
delivery  and  disposal  of  said  royalty  of  oil  produced  from 
said  land  was  legally  made,  delivered  and  disposed  of 
strictly  in  accordance  with  the  requirements  and  provi- 
sions of  said  decrees  of  said  court,  to  the  persons  legally 
entitled  thereto  under  the  provisions  of  said  decrees;  and 
it  denies  the  right  of  the  complainants  to  have  said  decrees, 
or  either  of  them,  set  aside  or'annulled,  or  in  any  manner 
changed  to  such  an  extent  as  would  in  any  way  or  manner 
affect  the  rights  and  interests  of  respondent,  or  in  any  way 
make  the  said  respondent  liable  to  account  for  such  part  of 
said  royalty  of  oil  as  has  been  delivered  or  disposed  of  by 
said  respondent  to  said  S.  B.  Hughes  under  the  provisions 
of  said  decrees  and  said  contracts  and  deeds ;  and  said  re- 
spondent further  averred  that  said  orders  and  decrees  un- 
der and  by  which  said  royalty  of  oils  was  delivered  and 
disposed  of  were  pronounced  and  entered  in  and  by  a  court 
of  competent  jurisdiction,  and  in  and  by  a  court  having 
jurisdiction  of  the  subject-matter  disposed  of  by  said  de- 
crees. S.  B.  Hughes  and  the  Eureka  Pipe-Line  Company 
also  filed  answers  to  said  bill,  putting  in  issue  its  allega- 
tions. The  cause  was  heard  on  the  18th  of  July,  1894,  and 
the  court  dismissed  the  plaintiffs'  bill,  with  costs;  and 
from  this  decree  the  plaintiffs  obtained  this  appeal. 

The  first  error  assigned  by  the  appellants  is  that  "the 
circuit  court,  in  its  decree  of  November  29,  1890,  erred  in 
directing  that  two-thirds  of  the  royalty  or  rental  reserved 
by  said  decree  should  be  paid  or  delivered  to  the  said  Sus- 
anna Youst  and  Hermenia  V.  Wilson,  the  life  tenants,  for 
the  reason  that  the  oil  contained  in  or  under  said  land  was 
part  of  the  body  of  the  estate,  as  much  as  coal  or  other 
minerals  that  might  have  been  contained  therein,  and  the 
court  could  not,  under  the  law  authorizing  a  sale  of  lands 
held  by  the  infants  in  a  reversion,  subject  to  a  life  estate, 
give  a  part  of  such  real  estate  to  the  life  tenant;  the  latter 
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being  entitled  only  during  life  to  the  annual  interest  upon 
the  fund  realized  from  the  sale  or  dispo8ition  of  the  in- 
fants' estate  under  the  decree."  In  considering  the  ques- 
tions raised  by  this  assignment  of  error,  and  determining 
the  rights  of  the  respective  parties  to  the  record  with  refer- 
ence to  the  matters  in  controversy,  it  is  necessary  to  look 
to  the  source  of  their  title. 

The  tract  of  land  containing  two  hundred  and  fifty-live 
acres  belonged  to  Jehu  D.  Youst  at  the  time  of  his  death : 
and  when  we  look  to  his  will  for  the  purpose  of  ascertain- 
ing what  disposition  he  made  of  it,  and  when  he  comes  to 
make  plain  his  intention  respecting  said  tract  of  land,  he 
says :  "My  intention  being  to  give  said  home  tract  of  land 
to  my  wife  for  and  during  her  life,  and  after  the  decease 
of  my  wife  to  the  said  Hermenia  C.  Wilson  for  and  during 
her  life,  and  at  her  death  to  decend  to  her  heirs,  but  with 
the  following  charge,  limitation,  and  direction,  viz.  :  That 
if  said  Hermenia  C.  Wilson  should  not  survive  my  wife,  so 
as  to  come  into  possession  of  said  home  tract  of  land,  and, 
dying  during  the  life  of  my  wife,  should  leave  surviving 
her  (said  Hermenia  C.  Wilson)  no  child  or  children,  nor 
the  decendants  of  any  children,"  then,  instead  of  said 
home  tract  of  land  going  to  the  heirs  of  said  Hermenia  C, 
he  directs  that  one-half  thereof  shall  go  to  said  Alpheus 
M.  Wrilson,  if  living,  and  the  other  half  to  his  sister,  Eliza 
Wade,  and  the  heirs  of  his  deceased  brother,  Nicholas  B. 
Youst,  by  his  first  wife.  Under  the  plain  provisions  of  this 
will,  then,  Susanna  Youst  took  a  life  estate  in  the  two  hun- 
dred and  fifty-five  acre  tract  of  land,  and  Hermenia  C. 
Wilson  took  nothing  during  the  lifetime  of  said  Susanna 
Youst;  and,  as  it  appears  that  said  Susanna  Youst  survived 
said  Hermenia  C.  Wilson,  it  follows  that  said  Hermenia 
never  took  any  interest  in  said  tract  of  land.  The  said 
Hermenia  0.  Wilson,  at  her  death,  however,  left  the  plain- 
tiffs in  this  suit,  her  infant  children,  who,  under  said  will, 
were  entitled  to  said  real  estate,  subject  to  the  life  estate 
of  said  Susanna  Youst.  At  the  time  the  death  of  said  J. 
D.  Youst  occurred,  no  lease  had  been  made  of  said  land  for 
oil  purposes,  and  no  well  had  been  opened  or  commenced 
thereon.  In  March,  1889,  however,  said  Susanna  Youst, 
Alpheus  M.  Wilson,  and  Hermenia  0.  Wilson  executed  a 
paper  purporting  to  be  a  lease  of  said  land  to  T.  M.  Jack- 
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son  &  Co.,  for  the  purpose  of  mining  and  boring  for  oil, 
upon  the  usual  terms.  On  July  12, 1890,  the  same  parties, 
in  their  own  right,  and  the  said  Alpheus  M.  Wilson,  as 
guardian  of  his  three  children,  Thomas  J.,  Jehu  D.,  and 
Clarence  L.  Wilson  (Stella  May  not  having  been  born), 
made  another  lease  of  said  land  for  oil  purposes  to  0.  E. 
Wells  &  Co.,  who  assigned  to  the  South  Penn  Oil  Com- 
pany. At  the  fall  term  of  the  circuit  court,  1890,  a  peti- 
tion was  presented,  under  section  12  of  chapter  88  of  the 
Code,  praying  a  sale  of  his  wards'  land ;  and  a  decree  was 
entered  in  pursuance  thereof,  directing  the  sale  by  said 
guardian,  through  the  form  of  a  lease  of  the  oil  under  said 
land,  for  which  the  lessee  was  to  pay  a  rental  of  one-eighth, 
which  the  court  directed  to  be  divided  equally  between 
Susanna  Youst,  Hermenia  C.  Wilson,  and  her  three  child- 
ren,—one-third  to  the  children,  one-third  to  the  said  Her- 
menia C.  Wilson,  and  one-third  to  Susanna  Youst.  Before 
the  decree  of  November,  1890,  was  entered,  said  Susanna 
Youst  assigned  her  interest  in  the  one-eighth  part  of  said 
oil  to  S.  B.  Hughes ;  and  on  December  2,  1890,  Alpheus  M. 
Wilson  and  his  wife  transferred  their  interest  in  said  oil  to 
S.  B.  Hughes.  Now,  said  Susanna  Youst  had  only  a  life 
estate  in  said  real  estate,  and  her  rights  with  reference  to 
said  realty  were  the  same  as  any  other  life  tenant.  No 
well  had  been  commenced  or  completed  on  said  land  at  the 
time  of  the  death  of  her  husband.  Under  the  head  of 
"Mines,"  2  Minor,  Inst.  p.  147  (side  page  128),  the  author 
says:  "A  widow  is  dowable  of  mines  and  quarries,  but 
only  of  those  which  were  opened  and  worked  in  the  hus- 
band's lifetime,  although  what  shall  be  regarded  as  an 
open  mine  or  quarry  is  not  always  easy  to  define.  It  seems 
that,  if  any  part  of  a  bed  or  deposit  of  mineral  matter  has 
been  excavated  for  the  purpose  of  mining,  the  whole  bed, 
and  the  strata  lying  under  it,  are  to  be  deemed,  for  dower 
purposes,  an  open  mine  and  that  new  pits  or  shafts  may  be 
sunk  for  the  purpose  of  reaching  it.  Nor  is  it  less  open  be- 
cause the  working  has  been  discontinued.  On  the  other 
hand,  for  a  dowress  or  any  other  life  tenant  to  open  new 
mines  is  waste,  which  will  be  punished  with  damages,  and, 
as  being  of  irremediable  injury  to  the  reversioner,  will  be 
inhibited  by  injunction  from  a  court  of  equity."  In  the 
case  of  Crouch  v.  Pnryear^  1  Rand.  ( Va.)  258,  it  was  held 
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that  "it  was  not  waste,  in  a  tenant  in  dower  of  coal  lands, 
to  take  coal  to  any  extent  from  a  mine  already  opened,  or 
to  sink  new  shafts  into  the  same  vein  of  coal."  So,  Washb. 
Real  Prop.  p.  208,  states  the  law  thus :  "A  widow  is  en- 
titled to  dower  in  mines  belonging  to  her  husband  in  fee, 
which  may  have  been  opened  during  his  lifetime,  whether 
within  his  own  land  or  that  of  another.  *  *  *  But 
though  she  may  work  an  open  mine,  under  her  claim  of 
dower,  to  exhaustion,  she  may  not  open  new  ones,  even 
within  the  land  set  to  her  a  part  of  her  dower." 

The  question  is  whether  petroleum  oil,  as  it  is  found  in 
the  rock  beneath  the  surface,  is  part  of  the  real  estate  in 
which  it  is  found ;  and  the  same  law  that  applies  to  the 
ownership  of  the  surface  and  soil  applies  to  it.  This  ques- 
tion has  been  passed  upon  by  the  courts  of  last  resort  in 
different  states.  Gould,  in  his  valuable  work  on  Waters, 
in  section  291,  says :  "Petroleum  oil,  like  subterranean 
water,  is  included  in  the  comprehensive  idea  which  the  law 
attaches  to  the  word  'land,'  and  is  a  part  of  the  soil  in 
which  it  is  found.  *  *  *  A  lease  of  land,  for  the  pur- 
pose of  mining  oil,  coal,  rock,  or  carbon  oil,  passes  a  cor- 
poreal interest  which  is  the  proper  subject  of  an  action  of 
ejectment;  and  proportionate  share  of  the  oil  to  be  pro- 
duced by  an  oil  well  is  an  interest  in  land,  a  parol  sale  of 
which  is  void  under  the  statute  of  frauds."  This  question 
was  before  the  supreme  court  of  Pennsylvania  in  Appeal 
of  Stoughton,  88  Pa.  St.  198,  and  it  was  there  held  that : 
UA  guardian  has  ordinarily  power  to  lease  any  of  his 
ward's  property,  of  such  character  as  makes  it  the  subject 
of  a  lease;  but  without  the  approval  of  the  orphans'  court 
he  can  not  dispose  of  any  part  of  the  realty.  Oil  is  a  min- 
eral, and,  being  a  mineral,  is  part  of  the  realty;  and  a 
guardian  can  not  lease  the  land  of  his  ward  for  the  pur- 
pose of  its  development,  as  it  would,  in  effect,  be  the 
grant  of  the  corpus  of  the  estate  of  his  ward."  Mr.  Jus- 
tice Gordon,  in  delivering  the  opinion  of  the  court,  said: 
"Oil,  however  is  a  mineral,  and,  being  a  mineral,  is  part 
of  the  realty.  Funk  v.  Haldeman,  53  Pa.  St.  229.  In  this 
it  is  like  coal,  or  any  other  natural  product  which,  in  situ* 
forms  part  of  the  land.  It,  may  become,  by  -severance, 
personalty,  or  there  may  be  a  right  to  use  or  take  it,  origi- 
nating in  custom   or   prescription,   as   the   right  of  a  life 
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tenant  to  work  opened  mines,  or  to  use  timber  for  repair- 
ing buildings  or  fences  on  a  farm,  or  for  firebote.  Never- 
theless, whenever  conveyance  is  made  of  it,  whether  that 
conveyance  be  called  a  'lease'  or  'deed,5  it  is,  in  effect,  the 
erant  of  part  of  the  corpus  of  the  estate,  and  not  of  the 
mere  incorporeal  right.  In  the  case  above  cited  this  is 
said  to  be  so  as  to  leases  of  coal  lands  for  the  purpose  of 
ming,  and  there  is  no  reason  why  the  same  doctrine  should 
not  apply  to  oil  leases."  This  question  was  also  before 
this  Court  in  the  recent  case  of  Williamson  v.  Jones,  39 
W.  Va.  231  (19  S.  E.  486),  and  it  was  held  that  "petro- 
leum or  mineral  oil  in  place  is  as  much  a  part  of  realty  as 
timber,  coal,  iron  ore,  or  salt  water";  also,  "that  it  is  a 
part  of  the  inheritance,  and  an  unlawful  removal  thereof  is 
a  disherison  of  him  in  remainder,  constituting  waste,  which 
a  court  of  equity,  in  a  proper  case,  will  restrain  and  en- 
join." 

The  plaintiffs  in  the  case  under  consideration  do  not  ap- 
pear to  be  seeking  to  set  aside  the  sale  or  lease  of  their  in- 
terests in  the  two  hundred  and  fifty-five  acres  of  land  in 
controversy,  but  they  claim  that  the  said  Susanna  Youst, 
being  entitled  only  to  a  life  estate  in  the  land,  had  no 
right  to  bore  wells  and  take  petroleum  oil  from  the  land, 
and,  not  having  that  right  herself  (when  no  well  had  been 
bored  thereon  in  the  lifetime  of  her  husband),  as  a  matter 
of  course  she  could  not  assign  that  right  to  any  other  per- 
son. Susanna  Youst  survived  Mrs.  Hermenia  Wilson,  and 
for  that  reason  said  Hermenia  took  no  interest  in  the  land 
or  the  oil  contained  therein.  But  while  it  is  true  that  said 
Susanna  Youst  was  not  entitled  to  any  portion  of  the  oil 
contained  in  the  land,  and  could  not  bore  a  well  for  the 
purpose  of  developing  the  same,  yet  she  was  entitled  to 
the  surface  (that  is,  to  its  possession  and  use)  during  her 
lifetime,  and  could  prevent  any  person  from  entering 
thereon  for  the  purpose  of  drilling  a  well  for  oil  or  gas; 
and  although  this  fact  would  not  prevent  the  remainder- 
men, through  their  guardian,  from  filing  a  petition,  under 
section  12  of  chapter  83  of  the  Code,  asking  a  sale  of  the 
oil  underlying  said  land,  and  obtaining  a  decree  for  the 
sale  thereof,  upon  a  proper  case  being  presented  to  the 
court,  yet  such  decree  would  be  useless  in  the  absence  of 
the  consent  of  the  life  tenant,  Susanna   Youst,  that  the 
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party  to  whom  the  oil  was  sold  might  enter  upon  her  pos- 
session for  the  purpose  of  putting  down  such  wells  as  might 
be  necessary  to  bring  the  oil  to  the  surface.  At  the  time 
of  entering  this  decree  the  said  Susanna  Youst  and  Her- 
menia  C.  Wilson  were  before  the  court,  as  well  as  the 
guardian  and  guardian  ad  litem,  for  the  infants ;  and  the 
said  Susanna  Youst  and  Hermenia  C.  Wilson  consented 
that  the  petitioners  might  share  equally  with  them  in  the 
value  and  production  of  the  oil  and  gas  in  and  under  the 
land  in  their  petition  and  exhibits  described  (that  is,  that- 
said  petitioners  should  have  an  estate  in  pmttenti  of  an  un- 
divided one-third  of  said  oil  and  gas  in  and  under  said 
land, — the  said  Susanna  Youst  one-third,  and  the  said 
Hermania  0.  Wilson  one-third.)  It  is  stated  in  the  peti- 
tion filed  by  A.  M.  Wilson,  guardian  for  petitioners,  that 
oil  had  been  found  in  paying  quantities  on  lands  adjoining 
said  two  hundred  and  fifty-live  acre  tract,  and  numerous 
wells  were  being  put  down  near  to  the  lines  of  said  tract, 
which  would  exhaust  the  oil  underlying  the  same,  and  that 
it  was  necessary  that  wells  should  be  drilled  at  once  on 
said  two  hundred  and  iifty-iive  acre  tract,  or  said  remain- 
der-men would  be  deprived  of  the  oil  underlying  their  land 
by  said  adjacent  wells ;  and  it  is  presumed  that  proof  of 
these  facts  was  before  the  court.  It  was  also  stated  that 
neither  petitioners  nor  said  life  tenants  were  pecuniarily 
able  to  put  down  a  well,  and  unless  a  sale  of  the  oil  by 
means  of  a  lease  was  made,  they  would,  in  all  probability, 
be  deprived  of  the  oil  therein  without  compensation,  and 
it  would  promote  the  interest  of  said  wards  to  have  a  sale 
of  their  interest  therein;  and  the  court  (being  of  opinion 
that  it  was  clearly  shown  by  said  petition  and  exhibits  and 
the  evidence  adduced,  considering  the  consent  of  Susanna 
Youst  and  Hermania  0.  Wilson  and  Alpheus  M.  Wilson, 
her  husband,  that  the  petitioners  might  together  share 
equally  with  them  in  the  value  and  production  in  the  oil 
and  gas  in  and  under  the  land  in  said  petition  described  as 
thereinafter  decreed  and  provided,  that  the  interests  of  the 
said  infant  defendants  would  be  promoted  by  a  disposition 
or  sale  of  their  interest  in  the  oil  and  gas  as  prayed  for  in 
said  petition  as  thereinafter  provided  and  decreed,  and 
that  the  rights  of  no  person  would  be  violated  thereby) 
proceeded  to  decree  a  sale  of  said  oil  and  gas,  and  directed 
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that  the  petitioners  should  have  one-third  thereof,  and 
Susanna  Youst  and  Hermenia  C.  Wilson  the  other  two- 
thirds. 

On  the  first  Monday  in  June,  1894,  Thomas  J.  Wilson, 
Jehu  D.  Wilson,  Clarence  L.  Wilson,  and  Minnie  0.  Powell, 
infant  children  of  said  Hermenia  0.  Wilson,  who  sued  by 
their  next  friend,  Harrison  Manley,  filed  their  bill  in  the 
circuit  court  of  Marion  county  against  Susanna  Youst,  S. 
B.  Hughes,  the  South  Penn  Oil  Company  (a  corporation), 
and  Harrison  Manley,  administrator  of  Hermenia  C. 
Powell,  deceased,  calling  upon  the  said  S.  B.  Hughes  and 
said  South  Penn  Oil  Company  to  state  how  much  had  been 
paid  to  or  received  by  said  Hughes,  as  the  assignee  of  said 
Hermenia  C.  Wilson  and  Susanna  Youst,  or  in  any  other 
capacity,  of  the  royalty  paid  by  said  South  Penn  Oil  Com- 
pany as  the  lessee  of  said  land,  and  praying  that  the  decree 
of  November  29, 1890,  might  be  set  aside,  so  far  as  it  gave 
or  attempted  to  give  to  three  of  the  complainants  one-third 
of  one-eighth  of  all  oil  produced  from  said  land,  and  gave 
or  attempted  to  give  any  portion  of  said  oil  to  said  Susanna 
Youst  and  Hermenia  C.  Wilson,  or  any  other  person;  also, 
that  there  might  be  a  decree  against  the  said  S.  B.  Hughes 
for  all  money  received  by  him  in  excess  of  what  would 
have  been  the  annual  interest  upon  the  entire  royalty  of 
one-eighth  of  the  oil  produced  from  said  land ;  also,  for  a 
decree  requiring  that  all  money  paid  and  received  for  the 
one-eighth  royalty  of  oil  produced  from  said  land  be  placed 
at  interest  during  the  life  of  said  Susanna  Youst,  and  di- 
recting that  after  her  death  the  principal  of  such  sums  be 
equally  divided  between  complainants;  that  said  South 
Penn  Oil  Company  and  said  Eureka  Pipe-Line  Company 
be  both  enjoined  and  restrained  from  paying  or  delivering 
to  the  said  S.  B.  Hughes  any  further  share,  price,  or  por- 
tion of  said  royalty  of  one-eighth  of  the  oil  produced  from 
said  land,  until  such  time  as  the  rights  of  the  complainants 
to  said  royalty  should  be  ascertained  and  determined,  and 
that  a  receiver  be  appointed  to  receive,  well  and  collect  the 
proceeds  of  said  one  eighth  or  royalty  of  oil  produced  from 
said  land  during  the  pendency  of  this  suit,  or  until  such 
time  as  the* rights  of  the  complainants  therein  might  be 
adjudicated.  Such  proceedings  were  had  in  this  cause  that 
on  the  18th  day  of  July,  1894,  a  final  decree  was  rendered 
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in  the  cause  dismissing  the  plaintiffs'  bill,  and  from  this 
decision  this  appeal  was  obtained. 

The  first  error  relied  on  by  the  appellants  is  that  the 
circuit  court  erred  in  its  decree  of  November  29,  1890,  in 
directing  that  two-thirds  of  the  royalty  or  rental  reserved 
by  said  decree  should  be  paid  or  delivered  to  the  said 
Susanna  Youst  and  Hermenia  0.  Wilson,  the  life  tenants, 
for  the  reason  that  the  oil  contained  in  or  under  said  land 
was  part  of  the  body  of  the  estate,  as  much  as  coal  or 
other  minerals  that  might  have  been  contained  therein, 
and  the  court  could  not,  under  the  law  authorizing  a  sale 
of  infants'  lands  held  by  the  infants  in  reversion,  subject 
to  a  life  estate,  give  a  part  of  such  real  estate  to  the  life 
tenant,  the  latter  being  entitled  only  during  life  to  the 
annual  interest  upon  the  fund  realized  from  the  sale  of  the 
infants'  estate  under  the  decree;  and,  second,  for  holding 
that  such  decree  was  not  erroneous  as  against  the  appel- 
lants, and  in  dismissing  their  bill  filed  to  correct  said  de- 
cree. 

These  assignments  raise  the  same  questions,  and  may  be 
considered  together ;  and,  in  doing  so,  let  us  refer  again 
to  the  provisions  of  the  will  of  J.  D.  Youst,  by  which  he 
gave  this  tract  of  land  to  his  wife,  Susanna  Youst,  during 
her  natural  life.  After  the  death  of  his  wife,  he  gave 
said  tract  of  land  to  Hermenia  0.  Wilson  for  life,  and  at 
her  death  the  same  was  to  descend  to  her  heirs ;  and  in  the 
event  that  said  Hermenia  C.  Wilson  died  during  the  life- 
time of  his  wife,  leaving  no  child,  or  the  descendants  of 
any  children,  then  the  one-half  of  said  land  was  to  go  to 
Alpheus  M.  Wilson,  if  living,  and  the  other  half  to  the 
heirs  of  his  sister,  Eliza  Wade,  and  the  heirs  of  his  de- 
ceased brother,  Nicholas  B.  Youst,  by  his  first  wife,  etc. 
At  the  time  the  decree  of  November  29, 1890,  was  rendered, 
both  Susanna  Youst  and  Hermenia  C.  Wilson  were  living. 
Susanna  Youst  was  in  possession  of  the  land  as  a  life  ten- 
ant, and  was  then  a  widow ;  and,  as  we  have  seen,  she  had 
no  right  to  open  a  mine  on  the  land  she  held  as  life  tenant, 
unless  the  same  had  been  opened  in  the  lifetime  of  her 
husband.  This,  however,  had  not  been  done;  and,  not 
having  the  right  to  open  and  work  a  mine  that  had  not 
been  opened  in  the  lifetime  of  her  husband,  it  follows  that 
she  could  not  confer  that  right  upon  another.     Oil  in  place 
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under  the  land,  as  we  have  seen,  has  been  held  in  this 
State  to  be  a  part  of  the  realty,  and  as  much  so  as  timber, 
coal,  iron  ore  or  salt ;  that  it  is  a  part  of  the  inheritance,  and 
an  unlawful  removal  thereof  is  a  disherison  of  him  in  re- 
mainder, constituting  waste,  which  a  court  of  equity,  in  a 
proper  case,  will  restrain  and  enjoin.  See  the  case  of  Wil- 
liamson v.  Jones,  supra.  Now,  can  we  sustain  the  decree 
of  the  circuit  court  of  Marion  county,  rendered  on  the  29th 
day  of  November,  1890  ?  Had  said  court  any  right  to  di- 
rect a  sale  of  the  oil  underlying  said  land,  by  way  of  lease, 
and  apportion  the  royalty  arising  from  said  lease  equally 
between  the  life  tenant  in  possession,  the  life  tenant  in  ex- 
pectency,  and  the  remainder-men,  who  were  infants?  Could 
the  court  change  the  character  of  the  estate  held  by  the  in- 
fant petitioners  from  an  estate  in  remainder  to  an  estate 
in  prcesenti,  and  could  the  court  authorize  Susanna  Youst  to 
receive  the  product  of  a  mine  opened  on  her  estate  for 
life,  subsequent  to  her  husband's  death,  and  authorize 
Hermenia  C.  Wilson  to  receive  one-third  of  the  pro- 
duct of  the  oil  wrells  drilled  on  said  land,  in  which  her 
estate  was  dependent  on  the  death  of  Susanna  Youst,  to 
which  she  might  never  be  entitled,  and,  as  the  sequel 
shows,  never  was  entitled,  for  the  reason  that  her  death 
preceded  that  of  Susanna  Youst?  These  are  questions 
which  must  be  met  and  answered,  in  passing  upon  the  va- 
lidity of  the  decree  of  November  29,  1890.  Now,  if  the 
court  could  properly  decree  a  sale  of  the  oil  underlying 
this  tract  of  land  upon  the  petition  of  the  infants,  and  the 
testimony  showing  it  was  to  their  advantage  to  make  the 
sale,  was  it  proper  that  the  product  of  these  oil  wells  (the 
royalty)  should  have  been  divided  as  it  was?  What  en- 
titled either  of  the  life  tenants  to  one-third  of  the  royalty, 
and  especially  Hermenia  C  Wilson,  who  never  was  entitled 
to  a  life  estate,  she  having  died  before  Susanna  Youst?  A 
case  somewhat  similar  to  the  one  under  consideration  is 
foundin  174Pa.  St.  425  (34  Atl.  504),  (Blakley  v. Marshall). 
The  syllabus  reads  as  follows  :  "An  oil  lease,  investing  the 
lessee  with  the  right  to  remove  all  the  oil  in  place  in  the 
premises,  in  consideration  of  his  giving  the  lessors  a  cer- 
tain per  centum  thereof,  is  in  legal  effect  a  sale  of  a  por- 
tion of  the  land,  and  the  proceeds  represent  the  respective 
interests  of  the  lessors  in  the  premises.     If  the  lessors  in 
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an  oil  lease  are  life  tenants  and  remainder-men,  the  life 
tenants  are  entitled  to  the  interest  on  the  royalties  during 
life,  and  at  their  death  the  corpus  of  the  fund,  made  up  of 
the  aggregate  royalties,  goes  to  the  remainder-men."  And 
this  decision,  as  I  think,  propounds  the  law  correctly.  If 
the  infants,  in  pursuance  of  their  petition  and  the  testi- 
mony adduced  before  the  court,  had  the  right  to  have  the 
oil  underlying  the  land  in  which  they  are  interested  as  re- 
mainder-men sold,  to  prevent  its  being  drawn  from  the 
land  by  adjoining  wells,  the  law  provides  where  the  royalty 
shall  go  and  what  interest  the  life  tenant  shall  receive. 
Was  the  division  of  the  royalty  in  the  manner  provided 
for  in  the  decree  complained  of,  in  any  manner  justifiable 
on  the  ground  of  expediency?  That  it  was  not  is  plainly 
indicated  by  the  fact  that  there  was  no  reluctance  evinced 
by  Susanna  Youst  in  entering  into  the  arrangement  by 
which  she  received  one  twenty-fourth  of  the  oil  produced 
from  the  wells  drilled  on  said  land,  as  the  portion  to  which 
she  was  entitled  as  life  tenant.  The  fact  that  Susanna 
Youst  showed  no  hesitation  about  leasing  her  interest,  in 
this  land  is  manifest  from  her  conduct  in  deeding  all  of  her 
interest  in  the  oil  produced  from  said  land  to  8.  B.  Hughes 
on  the  26th  day  of  November,  1890,  three  days  before  the 
decree  was  entered  in  the  circuit  court,  which,  by  and  with 
the  consent  of  said  Susanna  Youst  and  Hermenia  Wilson, 
allowed  the  infant  children  aforesaid  to  share  equally  with 
them  in  the  royalty  arising  from  the  oil  wells  drilled  upon 
said  land.  Susanna  Youst  had  no  right  to  drill  an  oil  well 
on  the  land  of  her  deceased  husband,  and,  not  possessing 
the  right  herself,  she  could  not  confer  such  right  upon  an- 
other. Neither  could  she  consent  to  the  sale  of  the  oil. 
In  other  words,  her  consent  would  be  utterly  futile,  so  far 
as  it  supplied  any  legal  foundation  for  the  action  of  the 
court  in  said  decree,  in  dividing  the  royalty  arising  from 
the  oil  produced  on  said  land  as  it  was;  and  yet  the  decree 
shows  that  Susanna  Youst  was  present,  by  her  counsel, 
consenting  to  the  sale,  although  she  had  sold  and  conveyed 
all  interest  she  claimed  in  the  oil  underlying  said  land  three 
days  before  the  decree  was  rendered,  to  S.  B.  Hughes. 

Now,  our  statute  (section  14  of  chapter  88  of  the  Code) 
provides  that  if  it  be  clearly  shown  by  the  petition,  exhib- 
its, and  evidence  adduced  that  the  interest  of   the  minor 
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will  be  promoted  by  the  sale,  and  the  court  be  of  opinion 
that  the  rights  of  no  person  will  be  affected  thereby,  it 
may  order  a  sale  of  the  estate,  or  any  part  thereof,  either 
public  or  private,  on  such  terms  and  in  such  parcels  as 
may  be  deemed  beneficial  to  the  minor,  etc.  The  com- 
plainants, however,  in  their  bill,  do  not  seek  to  set  aside 
the  sale  for  any  irregularties  in  the  proceedings  of  the 
circuit  court  in  reference  thereto,  but  they  claim  that,  if  the 
court  had  authority  to  sell  or  lease  said  land  for  oil  and  gas 
purposes,  it  had  no  right  to  decree  to  said  Susanna  Youst 
and  Hermenia  Wilson,  or  either  of  them,  any  part  of  the 
principal  of  any  sum  realized  from  oil  produced,  or  the 
royalty  thereof,  from  said  land,  but  that  the  said  Susanna 
Youst,  during  her  life,  would  have  been  entitled  to 
receive  the  annual  inserest  upon  the  principal  realized 
from  said  royalty,  and  that  the  plaintiffs,  the  infants 
aforesaid,  would  have  been  entitled  to  the  principal 
after  the  death  of  said  Susanna,  and  in  this  con- 
tention I  am  of  opinion  that  the  plaintiffs  were  clearly 
right  (following  the  decision  of  the  supreme  court  of  Penn- 
sylvania in  the  case  of  Blakley  v.  Marshall,  supra) ;  and 
for  these  reasons  the  decree  complained  of ,  which  dismissed 
the  plaintiff's'  bill,  must  be  reversed,  with  costs,  and  re- 
manded to  the  circuit  court  of  Marion  county,  with 
directions  to  ascertain  the  amount  of  interest  that  accrued 
upon  the  royalties  arising  from  the  oil  wells  drilled  on  said 
land  during  the  lifetime  of  Susanna  Youst,  which  amount, 
when  so  ascertained,  is  to  be  paid  to  the  assignee  of  said 
Susanna  Youst;  and  after  deductiug  said  interest  the  re- 
mainder of  the  royalty  is  to  be  paid  to  Thomas  J.  Wilson, 
Jehu  D.  Wilson,  Clarence  L.  Wilson,  and  Minnie  0.  Pow- 
ell, plaintiffs  in  said  chancery  suit. 

Reversed. 
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ABANDONED  WIFE. 

A  married  woman  who  has  been  wholly  abandoned  by  her  hus- 
band, permanently  residing  in  another  state  or  foreign  coun- 
try, under  the  rules  of  the  common-law,  as  settled  by  the 
various  decisions  of  the  various  courts  of  the  United  States, 
is  restored  to  all  the  powers  of  a  feme  sole  as  to  her  separate 
property.  This  rule  has  been  extended,  modified  or  abrogated 
by  the  statutory  enactments  of  various  states.  Buford  v. 
Adair,  211. 

ABUSE  OF  POWER.    See  Judge;  Prohibition  2. 

ACCEPTANCE.    See  Order. 

ACCOUNTING.    See  Reference;  Waste  4. 

ACT  OF  GOD.    See  Municipal  Corporations  5. 

ACTIONS. 

1.  A  party  cannot  be  both  plaintiff  and  defendant  in  an  action 
at  law.    Sweetland  v.  Porter,  189. 

2.  Where  two  contiguous  buildings  fall  upon  and  crush  a  third, 
by  reason  of  the  co-existent  and  concurring  negligence  of 
the  respective  owners  thereof  to  keep  their  separate  walls  in 
repair*  the  owner  of  the  injured  building  may  maintain  a  joint 
or  separaate  suit  against  the  owners  of  the  defective  build- 
ings.   Johnson  v.  Chapman,  639. 

See  Fraudulent  Conveyance  4. 

ACTIONS  EX  CONTRACTU  AND  EX  DELICTO.  See 
Justice  of  the  Peace  2. 

ACTION  FOR  USE. 

Where  a  negotiable  note  is  made  payable  at  a  particular  bank, 
and  such  bank  is  also  made  payee,  and  said  note  is  indorsed 
in  blank  by  a  third  party,  and  a  fourth  party,  on  the  day  of 
the  execution  of  said  note,  becomes  the  owner  thereof,  by 
paying  the  maker  the  cash  therefor,  and  before  maturity  said 
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note  is  indorsed  to  said  bank  for  collection,  and  is  subse- 
quently duly  protested  for  non-payment,  said  fourth  party 
may  sue  in  the  name  of  the  bank  for  his  use  and  benefit,  and 
recover  judgment  against  said  maker  and  indorser.  Bank 
v.  Simmons,  79. 

ACTS  OF  THE  LEGISLATURE. 

A  mere  clerical  omission  in  the  journal  of  either  house  will  not 
vitiate  an  act  of  the  legislature  if  there  is  sufficient  on  the  face 
of  the  journal  to  show  substantial  compliance  with  constitu- 
tional requirements.    Price  v.  City  of  Mounds ville,  523. 

ADM  INISTRATION . 

When  the  widow  is  defendant  in  a  suit  brought  to  subject  the  realty 
of  a  decedent  to  the  payment  of  his  debts,  and  she  has  not 
elected  to  take  the  value  of  her  dower  in  money,  her  dower 
should  be  assigned  before  an  out  and  out  sale  of  the  realty  is 
decreed.    McKittrick  v.  McKittrick  117. 

ADMISSIBILITY  OF  EXPERT  TESTIMONY.  See  Expert 
Testimony  4. 

ADVERSE  CLAIMS.     See  Cloud  on  Title. 

ADVERSE  POSSESSION. 

1.  Possession  under  a  void  deed  is  sufficient  to  give  color  of  title 
as  against  the  grantors,  and  to  set  in  motion  the  statute  of 
limitations,  and  the  coverture  of  the  appellant,  who  was  the 
grantor,  does  not  affect  the  question  (Irey  v.  Markcy,  132  Ind. 
646,  32  N.  E.  309),  she  being  excepted  from  the  disabilities 
mentioned  in  section  3,  chapter  104,  Code,  as  to  her  sole  and 
separate  property.    Randolph  v.  Casey  289. 

2.  Mere  naked  possession  of  land  without  claim  of  right  is  no 
adverse  possession,  and,  no  matter  how  long  continued,  will 
not  furnish  a  defense  to  an  action  or  confer  title.  Parkers- 
burg  Indust.  Co.  v.  Schultz  470. 

3.  One  in  adverse  possession  of  land  without  paper  title  has  ad- 
verse possession  only  to  the  extent  of  his  inclosure  or  actual 
improvement.    Id. 

4.  Possession  by  inclosure,  to  be  adverse,  must  be  such  as  to  be 
exclusive  possession,  a  real  and  substantial  inclosure,  an  ac- 
tual occupancy,  which  is  definite,  positive,  and  notorious, 
when  that  is  the  only  defense  against  a  legal  title.  There- 
fore a  partial  inclosure  of  land  capable  of  total  inclosure, 
leaving  a  part  of  its  boundary  open,  is  not  sufficient.     Id. 

5.  A  party  relying  on  adverse  possession  must  show  clearly  all 
the  requirements  of  the  doctrine.    Id. 

6.  Adverse  possession  is  lost  by  break  in  its  continuity,  by  aban- 
donment, or  other  cause,  before  the -bar  of  the  statute  is  com- 
plete, and  seisin  is  restored  to  the  true  owner.    A  subsequent 
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entry  is  a  new  disseisin,  and  cannot  be  added  to  the  former 

possession.    Id.  471. 

See  Constructive  Trusts  I;  Co- Tenancy  2. 

ADVERSE  TITLE.    See  Estoppel  2. 

AFFIDAVIT.     See  Depositions  2. 

AGREEMENT  IN  WRITING.    See  Assignment. 

ALLOWANCE  FOR  IMPROVEMENTS.    See  Title  2. 

AMENDMENT.  See  Certificate  of  Publication;  Return  of 
Sheriff. 

AMENDMENT  AFTER  APPEAL.    See  Decree  3. 

AMENDMENT  OF  DECREE.    See  Decree  4;   Vendor's  Lien  6. 

ANSWER.     See  Equity  Pleading  2,  5. 

APPEAL. 

1.  When  a  bill  of  exceptions  is  taken  after  all  the  evidence  has 
been  submitted,  and  it  purports  to  set  out  all  the  evidence, 
the  evidence  set  out  in  this  bill  of  exceptions  may  be  looked 
to  in  considering  the  questions  raised  in  another  bill  of  excep- 
tions taken  in  the  progress  of  the  trial.  Klinkler  v.  Wheeling 
S.  &  I.  Co.  219. 

2.  If  a  plea  be  rejected,  and  no  exception  is  made,  it  will  not  be 
considered  in  this  Court.     Shank  v.  Town,  242. 

3.  No  error  in  a  final  or  appealable  decree  will  be  considered 
upon  an  appeal  not  taken  within  two  years  from  its  date. 
Shumate's  E.r'rs  v.  Crockett,  491. 

4.  This  Court  will  not  disturb  the  verdict  of  a  jury,  founded  on 
conflicting  testimony  approved  by  the  trial  court,  unless  the 
evidence,  as  a  whole,  clearly  and  plainly  preponderates 
against  such  verdict.     Sister  v.  Shaffer,  769. 

See  Criminal  Law  1;  Commissioner  in  Chancery  2;   Commis- 
sioner's Report;  Decree  3;  Juntice  of  the  Peace  3. 

APPEARANCE.     See  Justice  of  the  Peace  3. 

APPELLATE  COURT. 

Point  3  of  syllabus,  State  v.  Lowe,  21  W.  Va.  782,  approved.    Jar- 

rell  v.  French  457. 

See  Fraudulent  Conveyance  3;  Reversal  1,  2. 

APPOINTMENT. 

The  case  of  Thrasher  v.  Ballard,  35  W.  Va.  524,  approved,  but 

held  not  to  be  binding  on  the  parties  to  the  present  litigation. 

Buford  v.  Adair  21 1. 
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APPOINTMENT  OF  RECEIVER.    See  Corporation*  6. 

ARBITRATION. 

Where  an  order  is  made  by  consent  in  a  justice's  court,  submit- 
ting the  matter  in  controversy  to  arbitration,  the  submission 
is  not  revocable,  except  by  order  of  the  justice,  under  the 
statute,  and  that  submission  is  a  bar  to  a  second  suit  for  the 
same, cause.    Riley  v.  Jarvis,  43. 

ASSIGNEE'S  RIGHTS.  See  Non- Negotiable  Note;  Promissory 
Note. 

ASSIGNMENT. 

A  written  agreement  entered  into  between  said  parties  on  the  day 
said  assignment  was  made,  providing  that  if  said  third  party 
had  an  offer  for  his  interest  in  said  property  he  was  to  give 
said  grantor  notice,  and  allow  him  to  take  the  property  at  the 
price  offered,  if  accepted  within  three  months  prescribed  in 
the  agreement,  while  it  may  confer  upon  said  third  party  a 
power  to  sell  the  property,  under  the  terms  of  said  agreement, 
does  not  deprive  the  grantor  of  the  right  to  redeem  the  prop- 
erty. Shank  v.  Groff,  337. 
See  Deed  4. 

ASSUMPSIT. 

In  an  action  of  assumpsit  based  upon  a  written  contract,  the  de- 
fense to  which  is  that  the  same  was  procured  by  fraud  and 
misrepresentation,  going  to  the  whole  action,  the  doctrine  of 
recoupment  of  damages  is  not  applicable.  Dillon  Beebc's  Son 
v.  Eakle,  502. 

ATTESTING  WITNESS.    See  Will*  3. 

ATTORNEY  AT  LAW. 

An  attorney  at  law  is  an  officer  of  the  court,  under  clause  3,  s.  27, 
c.  147,  Code  1891.    State  v.  Hansford.  774. 

BAIL. 

As  to  bail  in  a  murder  case.    Ex  Parte  Eastham  637. 
See  Habeas  Corpu*. 

BENEFICIARIES.    See  Wills  4. 

BIAS  OF  JUDGE.     See  Indictment. 

BILL  IN  EQUITY.  See  Equity  2;  Equity  Practice  3;  Remand 
fo r  Want  of  Pa rties . 

BILL  OF  EXCEPTIONS.    See  Appeal  1 ;  Pleading  1. 

BILL  OF  PARTICULARS.    See  Pleading  4,  5. 
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BONDS. 

1.  The  provision  in  section  57,  chapter  64,  Code  1891,  that  if  a 
railroad  corporation  fail  to  construct  its  road  according  to  its 
charter  public  subscriptions  shall  be  void,  does  not  make  the 
completion  of  such  road  a  condition  precedent  to  the  delivery 
of  bonds  under  such  subscriptions.  That  may,  however,  be 
made  a  condition  precedent  by  the  terms  of  the  subscription. 
Neale  v.  County  Court  90. 

2.  The  terms  and  conditions  as  to  the  issuance  of  bonds  under  a 
public  subscription  to  works  of  internal  improvement  con- 
tained in  the  proposition  of  subscription  approved  by  the  pop- 
ular vote  cannot  be  changed  or  departed  from,  and  the  issu- 
ance of  bonds  contrary  to  such  terms  and  conditions  may  be 
enjoined  by  taxpayers.    Id. 

3.  It  is  not  indispensable  that  the  elements  or  outlines  of  a  sink- 
ing fund  for  the  discharge  of  bonds  to  be  issued  under  a  pub- 
lic subscription  to  works  of  internal  improvement  shall  be 
incorporated  in  the  order  or  proposition  submitting  the  ques- 
tion of  subscription  to  popular  vote.  Such  sinking  fund 
should  be  provided  after  the  actual  incurrence  of  the  sub- 
scription debt.    Id.  91. 

4.  Public  subscriptions  to  works  of  internal  improvement  must 
be  paid  in  bonds,  and  such  bonds  cannot  be  issued  and  sold  in 
advance  of  the  proper  time  for  delivery,  under  such  subscrip- 
tion, and  the  money  paid  into  the  public  treasury,  to  be  held 
and  afterwards  paid  under  such  subscriptions.  Such  issuance 
and  sale  of  bonds  may  be  enjoined.    Id.  91. 

BOOMS.    See  E stopple  4;  Nuisances. 

BURDEN  OF  PROOF.    See  Deed  1/  Ejectment;  Fraud. 

BURDEN  OF  SHOWING  RELEASE.    See  Dower  1. 

CANCELLATION.    See  Forged  Deed. 

CANCELLATION  OF  LEASE.    See  Oil  and  Oas  Lease. 

CAPACITY  OF  GRANTOR.    See  Deed  2. 

CASE.    See  Possession. 

CERTIFICATE  OF  PUBLICATION. 

Amendment  of  a  certificate  of  publication  of  a  notice  may  be 
made  under  leave  of  the  court,  as  in  the  case  of  amendment 
of  return  of  service  of  process.    Foley  v.  Rulcy,  513. 

CERTIORARI.    See  Justice  of  the  Peace  5. 

CHALLENGE  TO  ARRAY.    See  Grand  Jury  2. 


Digitized  by  CjOOQ IC 


vi  Index. 

CHAMPERTY. 

Where  a  contract  iH  affected  with  champerty,  only  the  party  to  it, 

and  not  a  stranger,  can  make  that  defense  against  it.    Davis 

v.  Settle,  19. 

CHANGE  OF  GRADE.  See  Damages  1,  2;  Municipal  Corpora- 
tion8  1,  8. 

CIGARETTES. 

1.  Cigarettes  manufactured  in  another  state  and  imported  into 
this  State  in  the  original  package,  may  be  sold  in  such  original 
package;  and  the  act  of  the  legislature  of  West  Virginia 
passed  February  21, 1895,  amending  and  re-enacting  the  Code, 
c.  82,  s.  66,  so  as  to  provide  that  a  certain  license  fee  shall  be 
paid  for  selling  cigarettes  at  retail,  so  far  as  it  applies  to  cig- 
arettes so  imported  and  sold  by  the  importer  in  West  Vir- 
ginia, is  not  an  exercise  of  the  police  power  of  the  State,  but 
a  regulation  of  interstate  commerce,  and  therefore  void. 
State  v.  Goetze  496. 

2.  Where  cigarettes  are  manufactured  in  a  sister  state,  and 
placed  in  paper  boxes  for  convenience  of  transportation  and 
sale,  and  such  boxes  are  provided  with  a  proper  label,  giving 
the  name  of  the  cigarettes,  the  caution  notice,  the  number  of 
the  factory,  the  number  of  the  revenue  district,  the  name  of 
the  state  in  which  they  are  manufactured,  and  the  proper  in- 
ternal revenue  stamp  duly  canceled,  is  pasted  across  the  end 
of  such  packages  so  as  to  seal  the  same,  in  accordance  with 
the  requirements  of  the  act  of  congress  and  the  internal  rev- 
enue laws  governing  the  packing,  shipment,  and  sale  of  ciga- 
rettes, such  paper  box  must  be  regarded  as  an  original  pack- 
age; and  its  character  will  not  be  changed  by  its  being  placed, 
with  other  boxes  of  the  same  kind,  in  a  wooden  box  for  ship- 
ment.   Id. 

CIRCUIT  COURT.    See  County  Boundary  Disputes. 
CIRCUMSTANTIAL  EVIDENCE.    See  Criminal  Law  2. 
CLAIM.    See  Evidence  4. 

CLOUD  ON   TITLE. 

If  there  is  an  adverse  claim  to  a  tract  of  land,  or  a  considerable 
part  thereof,  evidence  by  recorded  title  papers,  with  posses- 
sion thereunder  in  dispute  or  doubtful,  such  adverse  claim  is 
sufficient  to  throw  a  cloud  on  the  title,  and  render  the  same 
unmarketable  until  such  title  papers  are  canceled.  Morrison 
v.  Waggy,m. 

COLLATERAL  ATTACK.  See  Equity  Jurisdiction  8;  Juris- 
diction of  Town  Council. 
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COLOR  OF  TITLE.    See  Adverse  Possession  1. 

COMMISSIONER  IN  CHANCERY. 

1.  Where  questions  of  fact  are  submitted  to  a  commissioner  in 
chancery,  his  findings  of  such  facts  should  be  sustained,  un- 
less the  court  is  satisfied  from  the  evidence  before  the  com- 
missioner that  such  findings  are  erroneous,  though  such  report 
is  not  entitled  to  as  much  weight  as  the  verdict  of  a  jury. 
Holt  v.  Taylor  153. 

2.  Where  a  master  commissioner  is  required  to  state  and  report 
an  account,  and  returns  his  report,  to  which  exceptions  are 
filed  on  the  ground  that  the  findings  are  not  supported  by  the 
evidence,  which  exceptions  are  overruled,  and  an  appeal  is 
taken  to  this  Court,  and  the  testimony  taken  before  the  com- 
missioner, together  with  the  documentary  evidence  upon 
which  said  report  was  based,  are  made  part  of  the  record, 
this  Court  will  look  into  said  evidence,  and,  if  satisfied  it  was 
insufficient  to  sustain  the  findings  of  the  commissioner,  and 
it  appears  that  other  testimony  might  have  been  adduced  be- 
fore the  commissioner  upon  the  questions  submitted,  will 
reverse  the  decree  confirming  said  report  with  directions  to 
recommit  the  account  to  a  commissioner  in  order  that  further 
testimony  may  be  taken  and  the  findings  therein  corrected. 
Id. 

COMMISSIONERS  OF  COUNTY  COURT.  See  Constitutional 
Law  3. 

COMMISSIONER'S  REPORT. 

When  an  exception  to  a  commissioner's  report  is  based  on  legal 
grounds,  founded  on  the  pleading  and  exhibits  alone,  such 
report  will  be  taken  as  conclusive  as  to  any  finding  that  might 
be  affected  by  extraneous  evidence.  In  the  absence  of  excep- 
tion on  this  ground,  it  will  be  presumed  that  such  commis- 
sioner had  before  him  sufficient  extraneous  evidence  to  sus- 
tain his  finding.  Gay  v.  Lockridye,  267. 
See  Equity  Practice  4. 

COMMISSIONS.     See  Executors  3,  5. 

COMMITTEE.     See  Insane  Person. 

COMMON   LAW.     See  Urand  Jury  2. 

COMPENSATION  OF  PARTNER.     See  Partnership  1. 

COMPETENCY.    See  Witness  1,  2,  5. 

CONFLICTING  EVIDENCE.    See  Evidence  10. 

CONSOLIDATION  OF  CAUSES.     See  Equity  Practice  1. 
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CONSTITUTIONAL  LAW. 

1.  Section  24  of  chapter  39  and  section  57  of  chapter  54  of  the 
Code  of  1891,  in  allowing  subscriptions  by  magisterial  districts 
in  aid  of  railroads  and  other  works  of  internal  improvement, 
are  not  unconstitutional,  and  such  subscriptions  are  valid. 
Neale  v.  County  Court  90. 

2.  Is  the  statute  forfeiting  tracts  of  less  than  one  thousand  acres 
of  land  constitutional?  Parkcrsburg  Indust.  Co.  v.  Schultz, 
471. 

3.»  Chapter  48,  Acts  1897,  allowing  proceedings  for  removal  of 
commissioners  of  the  county  court  by  proceedings  in  the  cir- 
cuit court,  is  constitutional.    McDonald  v.  Guthrie  595. 

4.  Is  the  statute  giving  power  to  a  single  judge  of  Supreme 
Court  to  award  a  rule  in  prohibition  constitutional?  East- 
ham  v.  Holt,  600. 

See  Acts  of  the  Legislature;  Equity  Jurisdiction  2,3;  Supreme 
Court  of  Appeals. 

CONSTRUCTION  OF  LEASE.    See  Mining  Lease. 
CONSTRUCTION  OF  STATUTES.     See  Town  Boundaries. 

CONSTRUCTIVE  TRUSTS. 

1.  Where  a  person  having  an  inequitable  paper  title  to  a  tract  of 
land,  and  out  of  possession  thereof,  with  full  knowledge  of 
another's  superior  equitable  title,  by  any  means  obtains  the 
superior  legal  title,  which  rightfully  belongs  to  the  holder  of 
the  equitable  title,  and  Possession  thereunder,  so  as  to  prevent 
the  rightful  acquirement  thereof  by  the  holder  of  the  equita- 
ble title,  and  thus  bars  his  suit  at  law  for  the  possession  of  the 
land,  equity  will  hold  such  person  a  trustee  of  the  legal  title 
for  the  benefit  of  such  holder  of  the  equitable  title;  the  ac- 
quirement of  the  legal  title  under  such  circumstances  being 
regarded  as  constructively  fraudulent.  '  Davis  v.  Settle,  17. 

2.  Where  a  holder  of  the  equitable  title  to' a  tract  of  land  has  the 
right  to  have  his  deed  reformed  by  his  remote  grantors,  so  as 
to  cover  such  tract  of  land,  and  others  claiming  adverse  in- 
equitable title  to  the  same  land  from  the  same  grantors,  with 
full  knowledge  of  the  outstanding  equity  by  judicious  man- 
agement contrive,  in  fraud  of  the  rights  of  the  equitable  holder, 
to  perfect  their  inequitable  title  in  such  way  as  to  prevent  the 
correction  of  such  deed  in  such  manner  by  their  common 
grantor,  such  others  will  be  held  as  trustees  of  the  legal  title, 
and  compelled  to  convey  the  same  to  the  holder  of  the  equita- 
ble title.    Id.  18. 

3.  Where  one  party  pays  all  or  part  of  the  purchase  money  for 
land,  and  title  is  taken  in  the  name  of  another,  a  constructive 
trust,  called  a  "resulting  trust, "  arises  in  favor  of  the  party 
paying  as  to  the  whole  land,  or  pro  tanto.  Currence  v.  IFarrf, 
868. 

See  Express  Trust  1,  8. 
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**  court,  and,  unless  it  is  plainly  apparent  that  such 

.on   1ms  been   abused,   this  Court  will  not   interfere 
c w ith.    Ba nk  v .  Ha m ilton  75. 

jNTINUITY.    See  Adverse  Possession  2,  6. 

CONTRACTS.     See  Guardian  and  Ward  8. 

CONTRIBUTORY  NEGLIGENCE.  See  Instructions  1 ;  Rail- 
roads  1 ,  2,  8. 

CONVENTION  OF  LIENS. 

Payment  of  some  of  the  debts  included  in  a  decree  made  on  a 
commissioner's  report  convening  liens  under  section  7,  chap- 
ter 189,  Code  1891,  in  a  suit  by  a  judgment  creditor  for  himself 
and  other  lienors,  will  not  suspend  its  execution,  or  call  for  a 
rehearing  or  restatement  of  liens.  Shumate's  Ex's  v.  Crock- 
ett, 491. 

CORPORATIONS. 

1.  Where  the  name  of  an  individual  appears  upon  the  stock 
book  of  a  corporation  as  a  stockholder,  the  presumption  is 
that  he  is  the  owner  of  the  stock  appearing  in  his  name;  and 
such  book  is  proper  evidence  to  go  to  the  jury  to  show  that  he 
was  a  subscriber  to  the  capital  stock  of  such  corporation. 
South  Branch  Jit/,  (1o.  v.  Long's  AdnVr  181. 

2.  Where  a  corporation  is  insolvent,  and  is  the  lessee  of  a  coal 
mine,  and  the  said  insolvent  lessee  is  largely  indebted  to  its 
lessor  for  royalty  reserved  in  the  lease,  which  is  secured  by  a 
lien  on  the  lease  and  personal  property  and  appliances  in  use 
about  the  mine  by  the  lessee,  and  several  of  the  creditors  of 
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CORPORATIONS—  Continued. 

such  lessee  have  proceeded  by  way  of  attachment,  and  are 
proceeding,  to  seize  and  scatter  the  personal  property  belong- 
ing to  said  lessee,  and  to  remove  the  rails  from  the  tracks  and 
wire  ropes  from  the  drums,  a  court  of  equity,  on  proper  appli- 
cation made  by  such  lessor,  will  appoint  a  receiver  to  take 
charge  of  said  property.  Kanawha  Coat  Co.  v.  Ballard  &• 
Welch  Coal  Co.  721. 

3.  A  stockholder  of  a  corporation  cannot  be  regarded  as  answer- 
ing for  the  corporation  itself.  In  a  special  case,  however, 
where  there  is  an  allegation  that  the  directors  fraudulently 
refused  to  attend  to  the  interests  of  the  corporation,  a  court 
of  equity  will,  in  its  discretion,  allow  a  stockholder  to  become 
a  party  defendant  for  the  purpose  of  protecting  from  un- 
founded and  illegal  claims  against  the  company  his  own  in- 
terest and  the  interest  of  such  other  stockholders  as  choose 
to  join  him  in  the  defense.     Id.  722. 

4.  An 'individual  stockholder  is  not,  by  reason  of  being  a  stock- 
holder, a  part  owner  of  the  property  of  the  corporation,  or 
entitled  to  act  for  it  as  its  agent;  but  he  stands  as  a  stranger 
towards  it,  and  may  sue  it  and  be  sued  by  it  and  deal  with  it 
at  arm's  length.     Id.  722. 

5.  In  order  to  obtain  the  appointment  of  a  receiver,  the  plaintiff 
must  show— first,  either  that  he  has  a  clear  right  to  the  prop- 
erty itself,  or  that  he  lias  some  lien  upon  it,  or  that  the  prop- 
erty constitutes  a  special  fund,  to  which  he  has  a  right  to 
resort  for  the  satisfaction  of  his  claim;  and  secondly,  that  the 
possession  of  the  property  by  the  defendant  was  obtained  by 
fraud,  or  that  the  property  itself,  or  the  income  arising  from 
it,  is  in  danger  of  loss  from  the  neglect,  waste,  misconduct, 
or  insolvency  of  the  defendant.    Id.  722. 

COSTS. 

Costs  should  usually  be  decreed  to  the  party  substantially  pre- 
vailing.    Woods  v.  Stevenson^  149. 

CO-TENANCY. 

1.  Common  seisin  in  fact  or  law,  without  regard  to  source  of 
title,  creates  co-tenancy.    Darin  v.  Settle,  18. 

2.  Where  a  person  claiming  an  inferior  paper  title  to  land  held 
by  co-tenants  under  a  superior  possessory  title  obtains  pos- 
session of  the  land  by  any  device  from  the  co-tenant  in  actual 
occupancy  thereof  without  the  knowledge  of  the  other  co- 
tenants,  his  entry  will  be  held  to  have  been  under  the  co- 
tenancy possession,  and  not  under  his  adverse  paper  title,  and 
to  so  continue  until  perfect  disseissin  of  the  other  co-tenants, 
either  presumed  from  lapse  of  time  or  some  notorious  u-et  of 
adversary  possession,  or  disseissin  brought  home  to  the 
knowledge  of  the  other  co-tenants.  The  burden  of  establish- 
ing such  perfect  disseissin  is  on  the  person  alleging  it.    Id. 
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CO-TENANCY  POSSESSION.    See  Co- Tenancy  2. 

COUNTY  BOUNDARY  DISPUTES. 

The  function  of  a  circuit  court,  under  Code  1891,  c.  39,  s.  18,  in 
appointing  commissioners  to  settle  lines  between  counties,  is 
ministerial,  and  legislative  or  administrative,  and  the  court 
is  without  power  to  refuse  such  appointment  on  applica- 
tion of  a  county  court  of  one  of  the  counties.  In  case  of  its 
refusal,  mandamus  from  this  Court  is  the  remedy,  not  a  writ 
of  error.  This  Court  has  no  jurisdiction  of  such  writ  of  error. 
Summers  Co.  v.  Monroe  Co.,  207. 

COUNTY  INDEBTEDNESS. 

A  magisterial  district  cannot,  by  subscription  to  works  of  internal 
improvement,  become  indebted  up  to  five  per  cent,  of  its 
taxable  property,  and,  in  addition,  the  county  up  to  five  per 
cent,  of  its  whole  taxable  property ;  but  such  district  subscrip- 
tion, for  the  purposes  of  the  limitation  upon  county  indebted- 
ness fixed  by  section  8,  Article  X,  of  the  Constitution,  is  to  be 
regarded  as  county  indebtedness,  and  included  with  other 
county  indebtedness  in  determining  whether  the  total  county 
indebtedness  will  exceed  that  limitation.  Neale  v.  County 
Court,  90. 

COURT'S  AUTHORITY.    See  Guardian  and  Ward,  7. 

CREDIBILITY  OK  WITNESSES.     See  Criminal  Law, 3. 

CREDITORS7  SUITS.    See  Executors  4. 

CRIMINAL  LAW. 

1.  Case  in  which  new  trial  denied.  Force  of  verdict  discussed. 
State  v.  Bowyer  180. 

2.  In  a  case  where  the  evidence  is  entirely  circumstantial,  it  is 
error  in  the  court  to  instruct  the  jury  that  circumstantial  evi- 
dence is  often  more  reliable  than  the  direct  testimony  of  eye- 
witnesses, and  that  a  verdict  of  guilty  in  such  cases  may  rest 
on  a  surer  basis  than  when  rendered  upon  the  testimony  of 
eye-witnesses  where  memory  must  be  relied  upon,  and  where 
passions  and  prejudices  may  have  influenced  them,  for  the 
reason  that  it  institutes  a  comparison  between  the  two  kinds 
of  evidence  mentioned,  and  instructs  the  jury  as  to  the  com- 
parative weight  of  circumstantial  evidence.  State  v.  Mua- 
grave,  672. 

3.  It  is  error  in  the  court  to  instruct  the  jury  that,  if  they  were 
of  the  opinion  that  any  witness  had  willfully  and  corruptly 
testified  to  what  was  false,  they  were  at  liberty  to  reject  all 
of  his  testimony  that  was  not  corroborated  by  other  testi- 
mony, for  t\w  reason  that  said  instruction  was  calculated  to 
mislead  the  jury,  and  was  equivalent  to  telling  them  that, 
where  a  witness  had  sworn  falsely  in  one  thing,  the  remainder 
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CRIMINAL  LAW—  Continued. 

of  his  testimony  should  have  no  weight  with  them  unless 
corroborated,  when  they  had  a  right  to  believe  any  portion  of 
the  testimony,  whether  corroborated  or  not,  and  the  instruc- 
tion invades  the  province  of  the  jury.  Thompson's  Case*  21 
W.  Va.  741.    Id. 

CROSS  EXAMINATION.     See  Witness  3,  4,  5. 

DAMAGES. 

1.  The  measure  of  damages  for  injury  to  property  from  change 
of  a  street  grade  line  is  that  sum  which  will  make  the  owner 
whole;  that  is,  the  diminution  of  the  market  value  from  the 
change.  If  the  market  value  is  as  much  immediately  after  as 
immediately  before  the  change,  no  damages  can  be  recovered. 
Blair  v.  City  of  Charleston,  (>2. 

2.  In  estimating  damages  to  property  from  change  of  grade  in  a 
street,  all  damage  and  injury  arising  from  the  change  causing 
a  diminution  in  the  value  of  the  property  are  to  be  regarded, 
abating  all  special  benefits  to  the  property  enhancing  its  value 
arising  from  the  change  of  grade,  but  not  general  benefits 
shared  by  the  property  owner  in  common  with  others  in  the 
community  at  large.  The  question  is  one  of  damage,  less 
special,  but  not  less  general  benefit.     Id. 

See  Evidence  1;  Equity  Jurisdiction  11;  Municipal  Corjyorfi- 
tions  1,  2,  3,  4;  Nuisances;  Railroads  1,  3,  4;  Tenant  for  Life  3. 

DAMAGES  FOR  A  WRONG. 

The  words  "damages  for  a  wrong"  are,  in  substance,  according  to 
their  legal  definition,  equivalent  to  the  words,  "money  due  on 
contract";  the  former  phrase  being  broader  than  any  in- 
cluding the  latter  according  to  ordinary  legal  phraseology  and 
meaning.     O'Connor  v.  Dils,  64. 

DAMAGES  TO  REAL   ESTATE. 

1.  Where  a  lot  injured  by  raising  the  grade  of  a  street,  and  cast- 
ing surface  water  thereon,  as  above  stated,  is  held  by  M.  E. 
as  a  tenant  for  life,  and  G.  G.  is  entitled  to  the  remainder  in 
fee,  and  said  M.  E.  and  (J.  G.  are  engaged  in  the  mercantile 
business  as  partners  in  a  storeroom  upon  said  lot,  which  store- 
room is  permanently  injured  by  said  surface  water,  said  M.  E, 
and  G.  G.  cannot  recover  in  the  same  action  for  damage  done 
to  the  life  estate,  the  remainder,  and  the  joint  mercantile 
business  by  raising  the  grade  of  said  street  and  causing  the 
surface  water  to  flow  on  said  lot.     Yeaqe.r  v.  Town,  259. 

2.  Where  a  tort  upon  realty  affects  both  the  estate  of  a  tenant 
for  life  and  that  of  a  remainder-man.  each  may  sue  separately, 
and,  as  the  damages  are  apportionahle,  each  recovers  dama- 
ages  to  cover  the  injury  done  to  his  estate.  Neither  can  re- 
cover damages  covering  the  entire  injury  to  both  estates. 
Id.  260. 
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DEATH  OF  EXECUTOR.    See  Executors  2. 
DEATH  OF  PARTY.     See  Witness  5. 
DEATH  OF  VENDOR.     See  Deed  6. 
DECLARATION.     See  Pleading  2,  4,  5,  8. 
DECLARATION  OF  PARTIES.     See  Resulting  Trust  8. 

DECREE. 

1.  There  can  be  no  decree  without  allegations  in  the  pleadings 
to  support  it.     Coaldale  Mln.  &•  Mfg.  Co.  v.  Clark  85. 

2.  If,  at  the  date  of  a  decree  selling  property  for  purchase 
money,  the  title,  though  defective,  because  of  prior  lien  or 
otherwise,  has  become  clear  of  lien  and  good  to  the  purchaser, 
the  court  may  go  on  to  decree  to  enforce  the  contract.  Mc- 
CUtughertvY.  Croft  Zl\. 

8.  If,  after  an  appeal  to  this  Court  has  been  allowed,  such  decree 
be  amended  on  motion  in  the  circuit  court,  this  Court  will 
affirm  the  decree  as  amended.     Tri^lett  v.  Lake  428. 

4.     A  mistake  or  misrecital  of  a  sum   in  a  decree  will  be  cor- 
rected on  motion  after  notice,  under  section  5,  chapter  184, 
Code  1891.     Shumate's  ExWs  v.  Crockett  491. 
See  Dower  3;  Deed  of  Trust  1 ;  Equity  Practice  4;  Fraudulent 
Conveyance  1,2;  Vendor's  Lien  4. 

DECREE  OF  SALE.    See  Administration. 

DEDICATION. 

When  an  owner  of  rea!  estate  within  the  corporate  limits  of  a 
town  lays  and  plats  the  same  off  in  town  lots,  streets,  and 
alleys,  and  sells  such  lots  with  relation  to  such  streets  and 
alleys,  granting  to  the  purchasers  the  use  of  such  streets  and 
alleys,  the  same  as  though  they  were  public  streets  and  alleys, 
in  all  respects,  and  throws  them  open  to  the  use  of  the  public, 
he  will  be  considered  to  have  dedicated  the  same  to  public 
use,  although  the  deeds  for  the  lots  and  such  streets  and 
alleys  may  contain  a  reservation  to  tin?  grantor  of  any  dam- 
ages that  may  be  recoverable  against  the  municipality  in  case 
the  bed  of  such  streets  and  alleys  should  be  thereafter  con- 
demned for  public  use,  as  such  reservation  is  inconsistent 
with  and  repugnant  to  the  nature  of  the  estate  or  interest 
granted  in  such  streets  and  alleys,  and  tends  to  the  destruc- 
tion thereof.     Riddle  v.  Town  of  Charles  Town  796. 

DEED. 

1.  The  possession  of  a  deed  duly  executed  and  acknowledged, 
with  all  the  formalities  required  by  law,  is  prima  facie  evi- 
dence of  its  delivery ;  and  when  a  father  seeks  to  set  aside 
such  deed  to  a  son,  on  the  sole  ground  that  the  son  wrongfully 
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came  into  possession  of  it,  the  burden  of  proving  such  wrong- 
ful possession  is  upon  the  father.     Ward  v.  Ward,  1. 

2.  The  presumption  of  law  is  that  the  grantor  in  a  deed  was  sane 
and  competent  at  the  time  of  its  execution.  Snodgrass  v. 
Knight,  294. 

3.  Though  a  deed  he  absolute  on  its  face,  the  real  nature  of  the 
transaction  may  be  shown  by  parol  evidence  or  surrounding 
circumstances,  and  the  deed  be  held  to  be  a  mortgage.  Shank 
v.  Groff,  337. 

4.  Where  a  deed  absolute  on  its  face  is  shown  by  evidence  and 
surrounding  circumstances  to  be  a  mortgage,  and  the  grantor, 
in  order  to  redeem  the  property,  borrows  the  money  from  a 
third  party,  and  the  grantee  in  said  deed,  by  indorsement 
thereon,  assigns  the  deed  to  the  grantor,  and  the  grantor  by 
like  assignment,  transfers  the  property  to  said  third  party, 
the  deed  may  still  be  shown  by  evidence  and  the  circum- 
stances to  be  a  mortgage  to  secure  said  third  party  the  money 
advanced  by  him  to  said  grantor.    Id. 

5.  What  is  a  sufficient  description  of  land  in  a  deed.  Foley  v. 
Ruley,  513. 

6.  A  deed  duly  executed  and  delivered,  which  conveys  the  legal 
title  to  real  estate  to  a  vendee,  although  a  mere  power  to 
sell,  is  not  revoked  by  the  death  of  the  vendor.  McNeill  v. 
McNeill,!®*. 

7.  Stipulations,  reservations,  exceptions,  or  conditions  in  a  deed, 
which  are  inconsistent  with,  and  tend  to  deprecate  or  destroy, 
the  estate  or  interest  guaranteed,  are  void.  Riddle  v.  Town  of 
Charles  Town,  796. 

See  Easement,  1. 

DEED  OF  TRUST. 

1.  A  coal  company  operating  mines,  with  assets  exceeding  its 
liabilities  by  at  least  five  thousand  dollars,  or  twenty-five/>rr 
cent.,  its  assets  consisting  of  a  good  plant  for  operating  its 
works,  with  approved  machinery  and  outfit,  and  a  favorable 
contract  for  the  sale  of  its  whole  output,  and  executing  a  deed 
of  trust  to  secure  the  sum  of  six  thousand  dollars  on  its  lease- 
hold and  all  its  property,  four  thousand  and  five  hundred 
dollars  of  which  is,  at  the  time  of  the  execution  of  the  trust, 
money  advanced  for  machinery  and  improving  the  works, 
and  the  principal  part  of  the  residue  of  fifteen  hundred  dol- 
lars being  for  royalty  due  to  that  date,  said  six  thousand  dol- 
lars being  a  part  of  the  liabilities,  it  is  error  to  decree  the 
insolvency  of  the  company,  and  to  declare  the  deed  of  trust  a 
general  assignment  for  the  benefit  of  all  the  creditors  of  said 
company.     Coaldale  Min.  tfc  Mfg.  Co.  v.  Clark,  *tt. 

2.  A  trust  deed  on  a  stock  of  goods  for  the  security  of  creditors 
which  provides  that  the  trustees  shall  hike  immediate  pos- 
session of  such  goods,  and  manage  them  for  the  benefit  of  the 
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trust,  is  not  fraudulent  per  se,  and  void  as  to  creditors,  be- 
cause it  contains  a  provision  allowing  the  grantor,  without 
the  power  of  sale,  to  replenish  such  stock  of  goods,  and  ex- 
tending the  trust  to  cover  the  same.  Baer  Sons  Grocer  Co.  v. 
Williams,  323. 

3.  Where  neither  the  cestui  que  trust  nor  trustee  has  notice  of 
the  fraud  in  fact,  which  would  otherwise  render  the  trust  deed 
invalid,  it  will  not  be  held  fraudulent  as  to  them.    Id.  324. 

4.  Under  section  2  of  chapter  74  of  the  Code,  a  deed  of  trust 
which  conveys  a  stock  of  goods  to  a  trustee,  to  secure  a  cred- 
itor to  the  exclusion  of  other  creditors  of  an  insolvent  grantor 
is  void  as  to  the  preference  thereby  secured,  although  given 
for  the  present  loan  of  money,  there  being  no  exception  in  the 
statute  as  to  such  creditors.    Id.  324. 

5.  When  a  trustee  under  a  deed  of  trust  executed  by  an  insolv- 
ent debtor,  without  notice  to  the  vendor,  takes  possession  of 
goods  ordered  on  credit  before  the  execution  of  the  trust,  but 
not  shipped  or  received  until  afterwards,  and  sells  them,  and 
appropriates  the  proceeds  to  the  use  and  benefit  of  the  trust, 
a  court  of  equity,  at  the  instance  of  the  vendor,  will  charge 
the  value  of  such  goods  as  a  prior  lien  on  the  trust  funds  in 
the  hands  of  such  trustee.    Id.  324. 

6.  Unless  otherwise  stipulated,  the  grantor  in  a  trust  deed  is 
entitled  to  the  rents  of  the  property  conveyed  until  the  trust 
is  foreclosed  by  sale,  or  a  decree  is  entered  in  a  foreclosure 
suit  sequestrating  the  rents.     Cox  v.  Horner,  786. 

See  Vendor^s  Lien  3. 

DEFECTIVE  NOTICE.    See  Depositions  1. 

DEFECTIVE  TITLE.    See  Decree  2. 

DEFENDANT.     See  Witness  4. 

DELIVERY  OF  BONDS.    See  Bonds  1. 

DELIVERY  OF  DEED.    See  Deed  1. 

DEMURRER.  San  Equity  Pleading 5;  Equity  Practiced;  Plead- 
ing 1. 

DEPOSITIONS. 

1.  A  notice  to  take  depositions  is  not  bad  because  it  specifies  the 
county  in  which  the  depositions  are  to  be  taken,  or  in  which 
the  suit  is  pending,  but  does  not  specify  the  State.  Davis  v. 
Settle,  19. 

2.  The  deposition  of  a  non-resident  witness,  taken  without  the 
affidavit  required  by  section  34  of  chapter  130  of  the  Code,  can 
be  read  upon  the  trial,  if  it  appears  from  the  depositions  them- 
selves that  the  witnesses  were  non-residents  of  the  State  at 
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the  time  their  depositions  were  taken.    Hoopes  v.  Dtvaughn, 

447. 

See  Return  of  Sheriff. 

DKSC  RIPTION .    See  Deed  5. 

DESCRIPTION  OF  PREMISIS.    See   Unlawful  Detainer  2,  3. 

DETINUE. 

A  judgment  in  an  action  for  the  recovery  of  personal  property  be- 
fore a  justice,  or  on  its  appeal,  or  in  the  formal  action  of  deti- 
nue, which  is  only  for  the  sum  found  hy  the  verdict  as  the 
value  of  the  property,  is  erroneous.  It  should  he  for  the 
property,  if  to  he  had,  and,  if  not,  then  its  value.  White  v. 
Emblem,  819. 
See  Justice  of  the  Peace  10. 

DEVAS  TA  VIT.    See  Executors  1 . 

DEVISE  TO  ATTESTING  WITNESS.    See  Wills  3. 

DISCHARGE.    See  Grand  Jury  1. 

DTSCHRGE  OF  ACCUSED. 

Discharge  of  Accused.  When  he  is  entitled  to,  if  not  indicted,  or 
on  nolle  prosequi.    Estham  v.  Holt,  600. 

DISCRETION  OF  COURT.    See  Equity  1. 

DISMISSAL.    See  Equity  2. 

DOWER. 

1.  Where  a  widow's  dower  is  a  charge  on  a  certain  tract  of  land, 
the  hurden  is  on  the  purchaser  of  the  whole  or  a  part  thereof, 
or  those  claiming  under  him,  to  show  that  such  purchase 
was  made  free  and  aquit  from  such  dower.  Gay  v.  Lovk- 
ridge,  267. 

2.  Dower  can  only  he  released  by  wrighting  under  seal  and 
acknowledged.    Jarrefl  v.  French,  457. 

8.    It  is  error  to  decree  a  specific  sum  in  lieu  of  dower  without  the 
assent  of  all  the  parties  interested.    Id. 
See  Administration. 

DRAINAGE.    See  Easement,  1,  2;  Parol  License. 

DUTY  OF  COMMITTEE.     See  Insane  Person. 

EASEMENT. 

1.  To  entitle  a  party  wishing  to  drain  his  lot  under  the  surface  of 
his  neighbor's  lot  by  a  right  not  subject  to  revocation  at  the 
will  of  such  neighbor,  the  privilege  of  so  doing  must  be  ac- 
quired by  deed.    Piper  v.  Brown,  412. 
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2.  The  right  of  drainage  through  the  lands  of  another  is  an  ease- 
ment requiring  for  its  enjoyment  an  interest  in  such  lands 
which  cannot  be  conferred  except  by  deed  or  conveyance  in 
writing.    Id. 

EJECTMENT. 

To  defeat  an  action  of  ejectment  by  an  outstanding  title  in  a 
stranger,  the  defendant  must  show  it  to  be  a  present,  subsist- 
ing, operative  legal  title,  on  which  the  owner  could  recover  if 
asserting  it  in  an  action.  It  is  not  for  the  plaintiff  to  disprove 
its  validity.  Parkersburg  Indust.  Co.  v.  Schultz,  471. 
See  Statute  of  Limitation*   5. 

ELECTION.    See  Wills  1. 

ELECTION  TO  TAKE  LAND. 

Election  to  take  land  referred  to.    Buxton  v.  Shaffer,  296. 

ENDORSEMENT.    See  Action  for  Cse. 

ENFORCEMENT  OF  LIENS. 

A  suit  to  enforce  liens,  under  section  7,  chapter  139,  Code  1891, 
by  one  judgment  creditor,  suing  for  himself  and  other  lienors, 
will  not  be  suspended  by  payment  of  the  debt  of  the  plaintiff 
after  an  order  of  reference.  It  may  and  will  proceed  in  the 
name  of  the  plaintiff,  unless  an  order  be  made  substituting 
another  person  as  plaintiff.  Shumate's  Ex}rs  v.  Crockett,  491. 
See  Judgment  Liens  1,*2;  Vendor's  Lien  2,  8,  4. 

ENFORCEMENT  OF  TRUST.    See  Executory  Agreement. 

EQUITY. 

1.  A  party  has  not  an  absolute  right  to  the  interference  of  a 
court  of  chancery  to  relieve  him  against  his  own  act,  but  it  is 
a  matter  of  sound  discretion,  to  be  exercised  by  the  court 
according  to  its  own  notion  of  what  is  reasonable  and  proper 
under  all  the  circumstances  of  the  particular  case.  Crawford 
v.  Ritchie,  252. 

2.  It  is  not  error  to  dismiss  petitions,  filed  in  chancery  suits, 
which  fail  to  show  sufficient  equitable  grounds  for  the  relief 
sought  thereby.     Cox  v.  Horner,  786. 

See  Decree  I ;  Executory  Agreement ;  Express  Trust  2. 

EQUITY  JURISDICTION. 

1.  Section  1,  chapter  79,  Code  1891  authorizes  a  court  of  equity 
in  partition  cases  to  pass  on  all  question  of  law  touching  the 
legal  title  of  any  one  claiming  to  share  in  the  partition  to  the 
interest  he  claims,  if  his  interest  be  such  as,  if  valid,  will 
make  him  a  co-owner  in  the  common  subject  with  the  plain- 
tiff as  holding  under  the  same  right  or  title  under  which  the 
partition  is  to  be  made;  but  it  does  not  authorize  the  court  to 
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pass  on  the  title  of  a  stranger  claiming  under  a  different  title, 
adverse  to  the  title  under  which  the  partition  is  to  be  made; 
nor  can  such  stranger  and  his  hostile  title  be  brought  into  such 
suit,  and  the  conflict  between  the  two  hostile  rights  settled  as 
incident  to  partition.     Davis  v.  Settle,  IS. 

2.  In  matters  of  such  nature  as  give  right  to  trial  by  jury  under 
the  Constitution,  the  legislature  cannot  give  equity  jurisdic- 
tion over  them,  and  deprive  the  party  of  right  of  trial  by  jury 
against  his  protest.    Id. 

8.  Where  already,  at  the  time  of  the  adoption  of  the  Constitu- 
tion, equity  exercised  jurisdiction  in  a  certain  matter,  the 
provision  of  the  Constitution  guaranteeing  trial  by  jury  does 
not  relate  to  or  give  right  to  trial  by  jury  in  suits  in  equity  in- 
volving such  matter.    Id.  19. 

4.  Equity  has  no  jurisdiction,  upon  the  sole  ground  of  removal 
of  cloud  from  title,  to  try  conflicting  titles  to  lands,  at  the  suit 
of  one  holding  either  legal  or  equitable  title,  the  adverse 
claimant  being  in  actual  possession.    Id.  19 

5.  Where  a  party  having  the  legal  title  to  a  tract  of  land  is  in 
possession  of  the  same,  he  will  be  entertained  in  a  court  of 
equity  in  a  suit  instituted  to  remove  a  cloud  from  his  title. 
Smith  v.  O'KeefCi  172. 

6.  Where  a  portion  of  such  tract  of  land  is  included  by  mistake 
in  a  survey  made  under  the  direction  of  the  commissioner  of 
school  lands,  and  is  sold  under  the  statute  for  the  benefit  of 
the  school  fund,  and  a  deed  made  to  the  purchaser  thereof, 
equity  will  take  jurisdiction  of  a  suit  brought  by  the  owner  of 
such  tract  of  land,  who  is  in  possession  of  the  same,  for  the 
purpose  of  canceling  said  deed  and  removing  the  same  as  a 
cloud  upon  his  title.    Id, 

7.  The  action  of  a  circuit  court  in  such  matters  is  not  the  exercise 
of  chancery  jurisdiction,  and  should  not  be  entered  in  the 
chancery  order  book*     Summers  Co.  v.  Monroe  Co.,  207. 

8.  A  judgment  of  a  justice  founded  on  a  sufficient  summons  can- 
not be  collaterally  attacked  in  equity  on  the  ground  alone  that 
the  cause  of  action  arose  in  another  county,  the  place  of  the 
defendant's  residence.  Such  question  is  purely  legal,  and 
does  not  give  equity  jurisdiction  to  review  such  judgment. 
Newlon  v.   Wade,  284. 

9.  "When  a  court  of  equity  takes  jurisdiction  of  a  cause  for  one 

purpose,  it  will  go  on  and  dispose  of  the  questions  involved  to 
avoid  a  multiplicity  of  suits."      Chrintip  v.  Tcter,  356. 

10.  Where  there  is  a  life  tenant,  and  timber  or  otner  thing  part  of 
the  realty  going  to  loss,  and  imperative  need  calls  for  it, 
equity  may  cause  it  to  be  cut  or  otherwise  secured  for  the  re- 
mainder-man or  reversioner.  Equity  has  power  to  do  so,  if  it 
do  no  harm  to  the  life  tenant,  or  he  be  compensated.  Wil- 
li amnon  v.  Jones,  562. 

11.  A  remainder-man  or  reversioner  has  jurisdiction  in  equity 
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against  a  tenant  for  life  to  enjoin  waste,  and  to  have  compen- 
sation for  the  damages,  the  same  as  if  he  sued  at  law,  to  avoid 
multiplicity  o.f  suits.  The  same  is  the  case  between  tenants 
in  common  where  one  is  guilty  of  waste.    Id.  5t>3. 

12.  A  court  of  equity  will  not  prematurely  determine  to  whom  a 
sum  payable  in  the  future,  the  payment  of  which  is  optional 
with  the  payor,  will  be  coming,  or,  in  default  of  the  payment 
thereof,  to  whom  the  title  to  real  estate  forfeited  thereby  will 
revert  at  a  remote  future  time.     McNeill  v.  McNeill,  7(55. 

18.  Equity  will  not  enjoin  municipal  assessments,  merely  on  the 
grounds  of  illegality  or  irregularity,  when  the  municipality, 
in  making  such  assessments,  is  not  exceeding  the  constitu- 
tional or  statutory  limit  of  its  authority,  as  the  person  ag- 
grieved in  such  case  has  adequate  remedy  at  law  for  his  relief. 
Riddle  v.  Toivn  of  Charles  Town,  7«6. 

See  Forged  Deed;  Fraudulent  Conveyance  4;  Oil  and  Gas 
Lease. 

EQUITY  PLEADING. 

1.  A  bill  held  sufficiently  definite  in  statement  of  a  mistake  in 
a  deed  in  order  to  correct  it.     Anderson  v.  Jarrett,  24tf. 

2.  Material  allegations  of  new  matter  in  an  answer  constituting 
a  claim  for  affirmative  relief,  not  controverted  by  a  special 
reply  in  writing,  shall  for  the  purposes  of  the  suit  be  taken  as 
true,  and  no  proof  thereof  be  required.  Code,  c.  125,  s.  8(>. 
Newlon  v.   Wade,  2S4. 

8.  When  fraud  is  sufficiently  alleged,  with  proper  parties  to  a 
bill,  a  demurrer  will  not  lie.     Chrislip  v.  Teter,  85o\ 

4.  A  plea  in  abatement,  though  in  a  chancery  suit  by  one  judg- 
ment creditor  for  himself  and  all  lienors,  may  be  withdrawn 
by  the  defendant  filing  it,  and  another  defendant  can  not 
avail  himself  of  it  nor  rely  on  its  withdrawal  as  error.  Foley 
v.  Ruley,  518. 

5.  When  a  demurrer  to  a  bill  is  overruled,  a  time  reasonable 
under  the  eireustanees  of  the  case  must  be  given  for  answer; 
but  when  a  time  is  fixed,  objection  to  its  shortness  must  be 
made,  else  the  point  is  waived.  A  mere  order  of  reference, 
deciding  nothing,  may  be  made  without  such  answer.     Id. 

EQUITY  PRACTICE. 

1.  The  consolidation  of  causes  is  a  matter  addressed  tojhe  sound 
discretion  of  the  court  that  tries  the  causes.  Where  the  par- 
ties are  the  same,  and  separate  suits  have  been  brought  in 
equity  upon  matters  which  might,  have  been  united  in  one 
suit,  and  the  defense  is  the  same  in  all,  a  consolidation  rule 
ought  to  be  granted.     McKittrivk  \.\McKitti  icfc,  1 17. 

2.  A  summons  commencing  a  suit  may  issue  on,  be  returnable  to, 
and  be  served  on,  the  same  first  Monday  in  a  month,  if  rule 
day.    Foley  v.  liuley,  518. 
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EQUITY  PRACTICE—  Continued. 

3.  A  general  demurrer  to  a  bill  in  equity  is  properly  overruled,  if 
the  bill  as  a  whole  states  facts  which  entitle  the  plaintiff  to 
relief.     Miller  v.  Hall,  647. 

4.  Under  section  7,  chapter  8,  Acts  1895,  if  a  decree  is  entered  on 
a  commissioner's  report  before  the  term  next  after  the  term  at 
which  the  same  was  filed,  such  decree  is  so  entered  at  the 
risk  of  a  party  excepting  and  showing  error  within  the  time 
given  by  statute.  Kanawha  Coed  Co.  v.  Ballard  d-  Welch 
Coal  Co.,  722. 

See  Deed  of  Trust  5. 

EQUITY  OF  REDEMPTION.     See  Married  Woman  3. 

ERRONEOUS  INSTRUCTIONS.     See  Instructions  2. 

ERROR.  See  Dower,  3;  Deed  of  Trust,  1 ;  Evidence"!,  10;  Equity 
Pleading  4;  Fraudulent  Conveyance  1,  2;  Instructions  I;  In- 
junction; Pleading  10,  14;  Witness  3. 

ESTIMATING  DAMAGES.    See  Damages  2. 

ESTOPPEL. 

1.  A  person  who  relies  upon  an  adjudication  as  an  estoppel  can 
not  dispute  the  truth  of  the  material  fact  on  which  such  ad- 
judication is  predicated.    Buford  v.  Adair,  211. 

2.  A  party  to  a  suit,  who  claims  title  adverse  to  a  former  adju- 
dication of  this  Court,  by  which  he  is  not  bound,  can  not  rely 
on  such  adjudication  as  an  estoppel  against  parties  to  such 
former  suit.  An  estoppel,  to  be  binding,  must  be  mutual. 
Id. 

3.  If  one  claiming  sole  right  to  another's  land  spends  money  in 
improving  or  operating  upon  it,  though  ignorant  of  that  oth- 
er's right,  the  mere  silence  of  that  other  will  not  estop  him 
from  asserting  his  title.  He  need  not  seek  the  other  to  tell 
him  of  his  right,  or  speak  at  all,  unless  placed  in  such  a  situ- 
ation as  calls  upon  him  to  declare  his  right,  Williamson  v. 
Jones,  5(53. 

4.  H.,  After  acquiescing  and  even  assisting  M.  in  maintaining 
a  boom  for  the  catching  and  preserving  of  ties,  timber,  etc.. 
and  receiving  the  benefits  thereof  in  the  saving  of  large  num- 
bers of  his  ties  at  an  expense  far  less  than  it  must  have  cost 
him  if  they  had  been  passed  beyond  the  boom,  can  not,  in  a 
court  of  equity,  be  heard  to  say  that  the  boom  was  constructed 
and  maintained  in  violation  of  law,  and  was  a  public  nui- 
sance, interfering  with  steamboat  navigation,  and  therefore 
that  he  should  not  be  required  to  pay  a  just  and  reasonable 
compensation  for  the  catching  and  preserving  of  his  said 
ties  in  said  boom.     Miller  v.  Hall.  647. 
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ESTOPPED  BY  DEED. 

By  deed  with  covenants  of  general  warranty,  an  heir  apparent 

may  estop  herself  from  afterwards  claiming  her  inheritance. 

Such  estoppel  extends  to  her  heirs.    Bufordy.  Adair,  211. 

ESTOPPEL  IX  PAIS. 

Principles  of  estoppel  in  pais  discussed.     Williamson  v.  Jones, 
562. 
See  Infants;  Married  Woman  1. 

EVIDENCE. 

1.  Opinions  of  witnesses  as  to  the  value  of  property  before  and 

after  a  change  in  a  street's  grade  are  admissible  as  evidence 
in  actions  against  municipal  corporations  for  damages  flowing 
from  such  change.    Blair  v.  City  of  Charleston,  63. 

2.  After  the  cross-examination  of  the  defendant,  the  only  witness 
for  the  defence,  the  plaintiff  was  recalled  by  his  counsel  for 
the  purpose  of  identifying  and  then  reading  in  evidence  two 
letters  purporting  to  be  written  by  the  defendant,  and  which 
had  not  before  been  offered.  On  objection  of  defendant, 
this  evidence  was  not  admitted.  Held,  that  the  court  did  not 
err  in  excluding  it.    McManus  v.  Mason,  196. 

8.  When  the  evidence  is  so  clearly  deficient  as  to  give  no  support 
to  a  verdict  for  plaintiff,  if  so  rendered,  the  court  should  ex- 
clude the  evidence  from  the  jury.  Klinkler  v.  Wheeling  S.  & 
I.  Co.,  219. 

4.  Declarations  of  one  in  possession  of  land  explanatory  of  such 
possession,  as  under  what  right  or  claim,  are  admissible  to 
show  his  claim,  but  not  to  show  title.  Parkcrsburg  Indust. 
Co.  v.  Schultz,  471. 

r>.  The  opinions  of  witnesses  should  never  be  received  in  evidence 
if  all  the  facts  can  be  ascertained  and  made  intelligible  to  the 
jury,  or  if  they  are  such  as  men  in  general  are  capable  of  com- 
prehending and  understanding.     State  v.  Musgrave,  673. 

6.  The  general  rule  is  that  witnesses  must  testify  to  facts,  and 
not  to  opinions.  They  must  only  state  facts,  not  draw  con- 
clusions or  inferences.  To  do  so  is  to  invade  the  province  of 
the  jury.    Id. 

7.  Where  illegal  evidence  is  admitted  against  the  objection  of  a 
party  it  will  be  presumed  that  it  prejudiced  such  party,  and, 
if  it  may  have  prejudiced  him,  though  it  be  doubtful  whether 
it  did  or  not,  it  will  be  cause  for  the  reversal  of  the  judgment; 
but,  if  it  clearly  appear  that  it  could  not  have  changed  the  re- 
sult if  it  had  been  excluded,  it  will  not  be  cause  of  reversing 
the  judgment.    Id. 

8.  A  party  to  a  suit  who  testifies  in  his  own  behalf  to  a  fact  irrele- 
vant to  the  issue  in  support  of  his  own  testimony,  and  prejudi- 
cial to  his  opponent,  cannot  object  to  its  contradiction  on  the 
ground  of  irrelevancy.     Sislvr  v.  Shaffer,  769. 

9.  When  illegal  evidence  is  admitted  against  the  ebjection  of  a 
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party,  it  will  be  presumed  that  it  prejudiced  such  party;  and  if 
it  may  have  prejudiced  him,  though  it  be  doubtful  whether 
it  did  or  not,  it  will  be  cause  for  reversal  of  the  judgment. 
Taylor  v.  Railroad  C,  88  W.  Va.  40  (10  S.  E.  29);  Insurance 
Co.  v.  Trear,  29  Grat.  259.  Webb  v.  Big  Kan.  &  O.  B.  racket 
Co.,  S(K). 

10.  When  there  is  conflict  of  testimony,  and  evidence  on  one  side 
supporting  one  theory,  and  evidence  on  the  other  side  sup- 
porting another  and  conflicting  theory,  and  the  princi- 
ples of  law  applicable  to  each  theory  are  different,  it  is  error 
for  the  court  to  give  as  instructions  to  the  jury  abstract  pro- 
positions of  law  which  are  applicable  to  only  one  of  said 
theories,  without  any  reference  in  such  instructions  to  the 
evidence  in  the  case.    Id. 

See  Corporations,  1;  Deed,  8,  4;  Ejectment;  Express  Trust  A; 
Grand  Jury,  3;  Negligence,  2;  Pleading,  8,  12,  13;  Statute  of 
Limitations,  2;  Trial. 

EXCEPTIONS.    See  Appeal  2;  Commissioners  Report. 

EXCLUDING  EVIDENCE  FROM  JURY.     See  Evidence  ». 

EXECUTION. 

1.  Point  7  of  the  syllabus  in  the  case  of  Findley  v.  Smith,  42  W. 
Va.  299,  is  approved.    Ncwlon  v.  Wade,  288. 

2.  A  levy  under  an  execution  upon  property  sufficient  to  pay  the 
debt  operates  as  payment,  unless  facts  appt»ar  to  deprive  it  of 
that  legal  effect,  and  a  fortiori  operates  to  release  a  surety  of 
the  principal  debtor  whose  property  was  so  levied.  Hoffman 
v.  Fleming,  762. 

EXECUTORS. 

1.  An  executor  who  exhausts  the  personal  estate,  of  his  tefttator 
in  paying  specific  legacies  without  taking  a  refunding  bond, 
will,  as  to  the  creditors  of  said  testator,  be  considered  a«  hav- 
ing committed  a  devastavit,  whether  he  had  notice  of  the 
debts  due  such  creditors  at  the  time  he  paid  such  legacies  or 
not.     MedlaughUn  v.  McWauyhlin's  Legatees,  226. 

2.  Where  an  executor  has  died  after  partially  administering  the 
estate  of  his  decedent,  and  a  suit  is  brought  to  recover  a 
claim  against  said  estate  simply,  no  defendant  is  necessary, 
except  the  personal  representative.     Id. 

8.  An  executor  who  has  failed  to  comply  with  the  requirements 
of  section  7  of  chapter  87  of  the  ('ode,  so  far  as  the  same  re- 
quires him  to  lay  his  account  of  receipts  for  any  year  within 
six  month  after  its  expiration,  before  a  commissioner,  shall 
have  no  compensation  for  his  services  during  said  year.  Id. 
227. 

4.  An  executor  can  not  defend  himself  against  the  suit  of  a  cred- 
itor by  showing  that  before  he   had   notice  of  the  plaintiff's 
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demand  he  paid  over  the  assets  to  the  legatees  of  the  testa- 
tor, unless  he  took  and  filed  a  refunding'  bond  as  required  by 
law.     Id.  227. 

5.  A  will  devises  realty  to  four  devisees  equally,  vesting'  them 
with  legal  title,  and  gives  the  executor  naked  power  to  sell 
for  the  interest  of  all  concerned ;  and  by  agreement  among 
the  devisees  they  convey  to  each  other  in  severalty  certain 
parcels  at  agreed  valuation,  on  account  of  their  interests. 
The  executor  is  not  entitled  to  commission  thereon.  Buxton 
v.  Shaffer,  296. 

EXECUTOR'S  ACCOUNTS.     See  Kxevutorn  3. 

EXECUTORY  AGREEMENT. 

Where  one  buys  land  under  executory  agreement,  and  afterwards, 
before  legal  title  is  passed,  verbally  agrees  that  if  another  will 
pay  the  purchase  money  he  shall  have  the  land,  and  that  other 
does  so,  the  trust  is  enforceable  in  equity.  No  agreement  or 
payment,  after  legal  title  passed,  will  be  valid  without  writ- 
ing,    (hirrentc  v.  Ward  368. 

EXPERT  TESTIMONY. 

1.  The  object  of  all  questions  to  experts  should  be  to  obtain  their 
opinion  as  to  matters  of  skill  or  science  which  are  in  contro- 
versy, and  at  the  same  time  to  exclude  their  opinions  oh  to  the 
effect  of  the  evidence  in  establishing  controverted  facts.  State 
v.  Musgrave.  673. 

2.  Although  an  expert  may  have  heard  all  the  testimony  in  the 
case,  he  can  not  be  asked  to  give  his  opinion,  based  merely 
upon  his  having  heard  such  testimony  in  the  case,  whenever 
there  is  a  conflict  therein,  unless  the  same  is  hypothetically 
propounded  to  him.     Id. 

3.  An  expert  can  not  be  asked  to  give  his  opinion  on  doubtful 
facts  in  the  case  on  trial,  which  remain  to  be  found  by  the  jury, 
but  a  similar  case  maybe  hypothetically  put  to  him,  based 
upon  the  evidence  in  such  case.     Id. 

4.  Where  the  inquiry  relates  to  a  subject  which  does  not  require 
peculiar  habits  of  study  in  order  to  enable  a  man  to  under- 
stand it,  thd  opinion  of  skilled  or  scientific  witnesses  is  not  ad- 
missible.    Id. 

EXPRESS  TRUST. 

1.  Express  and  constructive  trusts  distinguished.     Currence  v. 

Ward,  367. 

2.  Where  one  before  a  judicial  salt?  agrees  to  buy  in  the  land  in 
his  name  for  the  benefit  of  the  debtor,  the  debtor  to  pay  the 
purchase  money,  and  keep  the  land,  this  is  an  express  trust, 
enforceable  in  equity.     A  second  sale  under  decree  and  pur^ 
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chase  by  same  purchaser  will  not  defeat  the  trust.     Currence 
v.  Ward,  368. 

S.  Neither  an  express  nor  constructive  trust  in  lands  need  be 
created,  declared,  or  proven  in  writing  in  this  State,  but  may 
be  shown  by  oral  evidence.     Id. 

4.  Testator,  at  the  instance  of  his  sons,  M.  and  A.,  made  a  will 
devising  M.'s  share  to  A.  "because  my  son  A.  has  advanced  to 
my  said  son  M.  the  value  of  all  the  interest,  in  my  estate  which 
my  son  M.  could  have  but  for  the  will,  which  is  made  in  fact 
to  enable  my  son  M.  to  obtain  said  advance  from  his  brother. 
A."  In  a  suit  by  M.  against  A.  to  establish  a  trust  in  the 
former's  favor,  plaintiff  testified  that  his  interest  was  devised 
to  defendant  on  the  hitter's  promise  to  make  him  equal  with 
the  other  children,  and  that  said  promise  was  not  kept;  while 
defendant  swore  that  he  purchased  his  brother's  share  out- 
right, and  paid  him  one  thousand  dollars  therefor.  There  was 
evidence  that  before  the  will  was  made  defendant  advanced 
money  to  plaintiff  to  enable  him  to  remove  to  another  state, 
and  paid  some  of  his  debts;  that  plaintiff  returned  to  the 
State  eighteen  months  prior  to  his  father's  death,  and  settled 
on  a  part  of  the  land,  and  when  his  father  died  allowed  his 
share  to  be  partitioned  to  his  brother,  frequently  declaring 
that  it  belonged  to  him,  and  for  nine  years  after  probate  of  the 
will  remained  on  the  land  under  sufferance  of  defendant, 
bringing  suit  only  when  the  latter  demanded  possession. 
There  was  evidence  of  declarations  made  by  defendant  after 
testator's  decease  that  he  held  the  land  for  plaintiff,  and  that 
he  afterwards  agreed  to  convey  it  to  him  for  one  thousand  five 
hundred  dollars.  Held,  that  a  decree  refusing  to  declare  a 
trust  should  not  be  reversed.  Tennant  v.  Tennunt,  547. 
See  Resulting  Trust  8;   Trusts  2. 

EXTENSION  OF  TRUST.     See  Deed  of  Trust  2. 

FELLOW  SERVANTS.  See  Master  and  Servant  1,2,  3,  4;  Rail- 
roads  5. 

FOREIGN  RESIDENCE.     See  Abandoned  Wife. 

FORFEITURE.     See  Constitutional  Law  2;   Title  I. 

FORGED  DEED. 

A  suit  in  equity  to  annul  a  forged  deed  of  land,  and  have  it  can- 
celed, and  the  record  of  it  declared  void,  brought  by  the  legal 
owner  of  the  land,  who  is  the  grantor  named  in  the  forged 
deed,  or  the  party  holding  title  from  such  grantor,  who  insti- 
tutes suit  to  annul  such  forged  deed  while  he  is  out  of  posses- 
sion, is  not  taken  out  of  equitable  jurisdiction  by  the  fact 
that  the  iU^ed  is  void.  It  is  not  necessary,  before  bringing 
such  suit,  that  the  legal  owner  should  establish  his  title  and 
obtain  possession  of  the  land  by  ejectment  at  law.  Hoopes 
v.  Derauyhn,  447. 
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FORM  OF  JUDGMENT.    See  Res  A  tl judicata  2. 
FORMS  OF  ACTION.    Sec  Justice  of  the  Peace  1. 

FRAUD. 

A  plaintiff  who  alleges  fraud  mast  clearly  and  distinctly  prove 
the  fraud  alleged  in  the  bill.  The  onus  probandi  is  on  him, 
and,  if  the  fraud  is  not  strictly  and  clearly  proved  as  it  is 
alleged,  relief  can  not  be  granted.  Armstrong  v.  Bailey ,  778. 
See  Deed  of  Trust  2,  8;  Equity  Pleading  2;  Infants. 

FRAUDULENT  CONVEYANCE. 

1.  When,  in  a  suit  to  set  aside  a  deed  of  conveyance  as  fraudu- 
lent and  void  as  to  plaintiff's  debt,  and  to  sell  the  real  estate 
therefor,  the  court  ascertains  and  decrees  that  it  is  so  fraudu- 
lent and  void,  it  is  error  not  to  decree  further,  and  set  aside 
said  deed  and  provide  for  the  sale  of  the  property  conveyed  to 
pay  the  debt.     Chrislip  v.  Tctcr,  857. 

2.  In  any  such  suit  it  is  error  to  decree  the  sale  of  another  tract 
of  land  of  the  defendant  for  the  satisfaction  of  said  debt,  the 
conveyance  of  which  has  not  been  attacked,  or  said  tract 
mentioned  in  the  pleadings,  and  upon  which  plaintiff  has  no 
lien.    Id. 

8.  In  such  suit,  where  the  defendant  filed  his  answer  in  the 
nature  of  a  cross  bill,  and  praying  affirmative  relief,  and  the 
c«Hirt  failed  to  take  any  action  thereon,  or  to  adjudicate  in  the 
matter  of  said  affirmative  relief,  in  the  absence  of  such  action 
there  is  nothing  of  which  the  Appellate  Court  can  take  juris- 
diction.   Id. 

4.  The  statute  against  fraudulent  conveyances  gives  the  absolute 
right  to  a  creditor  to  a  suit  in  equity  to  annul  a  fraudulent 
conveyance;  and  he  is  not  compelled  first  to  subject  other 
property  of  the  debtor,  by  execution  or  otherwise.  Hoffman 
v.  Fleming,  768. 

5.  Although  a  contract  for  the  sale  of  a  tract  of  land  be  made  with 
a  husband,  yet  it  is  understood  between  the  parties  at  the  time 
the  contract  is  made  that  the  purchase  money  is  to  be  paid  by 
the  wife  out  of  her  separate  estate,  although  the  deed  is  made  by 
the  vendor  to  the  husband,  and  a  vendor's  lien  retained  to 
secure  the  purchase  money.  Yet  if  the  vendor  knowingly  re- 
ceives the  purchase  money  from  the  wife,  in  accordance  with 
the  original  understanding,  if  such  land  is  conveyed  by  the 
husband  to  the  wife,  in  consideration  of  her  payment  of  the 
purchase  money,  said  vendor  cannot  attack  such  conveyance 
as  fraudulent  as  to  a  debt  due  him  from  the  husband  as  pur- 
chase money  for  a  mule,  of  which  the  wife  had  no  notice; 
neither  can  the  assignee  of  such  debt  so  attack  such  convey- 
ance.    Prim  v.  Sfelntosh,  790. 

See  Promissory  Note;  Statute  of  Limitations  2. 
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FREEHOLD  ESTATE.     See  Srimn. 

GENERAL    BENEFITS    TO    PROPERTY.       See   Public   fm- 

pro  re  mcnta. 

GENERAL  CREDITORS.     See  Married  Woman  2,3. 
GENERAL  CREDITORS'  SUITS.     vSee  Trust  C  editor. 
GIFTS.     See  Parent  and  Child  1. 

GRAND  JURY. 

1.  Grand  jury.  When  it  may  be  discharged.  Does  its  improper 
discharge  impair  indictment  by  a  subsequent  jury?  How 
many  can  there  be  at  regular  or  adjourned  term?  When  court 
may  order  new  grand  jury  list.     Eaatham  v.  //o//,  599. 

2.  Grand  jury.  Organization  of.  Can  circuit  court  test  the 
qualifications  of  those  on  the  list?  Does  formation  or  expres- 
sion of  opinion  disqualify?  Excusing  them.  Talesman. 
Must  they  come  from  the  county  court  list  exclusively?  Does 
the  statute  as  to  selection  and  summoning  grand  jurors  ex- 
clude wholly  the  common-law  method  and  powers  of  the 
court?  Does  excusing  a  competent  grand  juror  impair  in- 
dictment if  his  place  is  filled  by  a  competent  one?    Id. 

3.  Grand  jury.  Is  there  a  right  to  a  challenge  to  the  array  or 
polls,  or  must  objection  be  by  plea  in  abatement?  Can  accused 
ask  a  particular  charge,  or  except  to  the  charge?  Has  his  coun- 
sel the  right  to  discuss  questions  as  to  competency  or  organi- 
zation? Has  defendent  the  right  to  send  witnesses  to  grand 
jury?  Can  grand  jury  hear  evidence  other  than  that  of  State? 
Id.  600. 

4.  Grand  jury.  Is  a  charge  that  where  a  homicide  is  proven  and 
no  circumstances  of  excuse  appear,  it  is  proper  that  the  indict- 
ment should  be  for  murder,  erroneous,  in  not  saying  that  the 
jury  have  power  to  find  an  indictment  for  manslaughter? 
Does  it  affect  an  indictment  for  murder?     Id.  GOO. 

GRANTOR.     Hoe  Dwd  of  Trunt  6. 

GRANTOR'S  RIGHT  OF  REDEMPTION.     See  Assignment. 

GUARDIAN  AD  LITEM.     See  .fustier  of  the  Peace  4. 

GUARDIAN  AND  WARD. 

1.  Where  a  guardian,  in  pursuance  of  the  request  in  writing  of 
his  ward,  purchases  for  her  a  horse,  and  executes  his  notes  as 
guardian  for  the  purchase  money,  and  she  accepts  and  uses 
the  horse,  for  several  years,  and  Anally  trades  it  for  a  horse 
and  colt,  which  she  afterwards  sells,  and  receives  the  pro- 
ceeds, although  the  guardian,  by  executing  such  note,  be- 
comes personally  liable  for  the  purchase  money,   this   fact 
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docs  not  relieve  the  estate  of  the  ward  from  liability  for  said 
purchase  money.     Wallut  v.  Neale,  529. 

2.  If  a  third  party  pay  said  purchase  money  for  said  ward,  and 
takes  up  said  notes,  and,  said  guardian  having  resigned,  said 
third  party  is  appointed  guardian  for  the  ward  in  the  room 
and  stead  of  said  former  guardian,  he  'will  be  entitled  to 
credit  in  the  settlement  of  his  accounts  for  the  amounts  so 
paid  for  his  ward,  the  benefit  of  which  was  received  by  such 
ward.     Id.  530. 

8.  A  guardian  may  lease  the  land  of  his  ward,  either  by  private 
contract  or  public  outcry.     Windnn  v.  Stewart,  711. 

4.  If  a  guardian  lease  the  land  of  his  ward  in  good  faith  for  a 
rental  believed  by  him  to  be  fair,  he  can  not  be  charged  with 
a  higher  rental,  unless  it  be  so  inadequate  as  to  carry  the  con- 
viction of  bad  faith.    Id. 

5.  Where  a  guardian  or  other  fiduciary  or  trustee  does  an  act, 
and  it  is  sought  to  make  him  liable  for  a  loss  consequent 
thereon,  on  the  theory  that  his  act  was  injudicious  and  im- 
provident, if  the  act  was  in  entire  good  faith,  and  the  fault 
only  an  error  of  judgment  and  want  of  sharp-sighted  vigi- 
lance, and  the  act  be  one  which,  as  a  prudent  man,  he  might 
have  done  in  his  own  matters,  he  can  not  be  made  liable.    Id. 

6.  A  guardian  can  not  allow  the  tenant  for  repairs  which  the 
tenant  should  make,  and  get  credit  in  his  account  against  the 
ward.     Id. 

7.  A  guardian  can  not,  without  a  previous  order  of  court,  use 
any  part  of  the  principal  of  the  ward's  personal  estate  for 
any  purpose,  and  a  court  can  only  make  such  order  for  main- 
tenance or  education,  not  for  improvement  of  land  or  other 
purpose.  (No  opinion  is  intended  as  to  a  child  too  young  to 
be  bound  out.    Id. 

8.  The  only  manner  in  which  a  guardian  can  lease  or  sell  the 
land  of  his  ward  for  the  purpose  of  its  development,  or  any 
other  purpose,  is  in  the  manner  prescribed  by  statute,  under 
a  decree  of  the  court.     Wilson  v.  Youst,  826. 

HABEAS  CORPUS. 

Can  the  Supreme  Court  of  Appeals  admit  to  bail  upon  Habeas 
Corpus?    Ex  parte  East ham ,  637. 

HARMLESS  ERROR. 

Where  a  decree  is  plainly  right,  the  failure  of  the  circuit  court 
to  dispose  of  exceptions  to  incompetent  testimony  is  not  suf- 
ficient to  cause  the  reversal  thereof.    Woods  v.  »S7  eenson,  149. 

HEIRS.     See  Estoppel  by  Deed. 

HEIR  APPARENT.     See  Estoppel  by  Deed. 

HOMICIDE.    See  Bail. 
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HUSBANDS  DEBTS.     See  Fraudulent  Conveyance  5. 

HUSBAND  AND  WIFE. 

1.  A  wife,  or  she  and  her  husband,  may  maintain  trespass  for 
damages  to  both  possession  and  the  inheritance,  where  there 
is  a  conveyance  of  the  land  to  a  trustee  to  permit  her  to  have 
possession  and  use  of  land,  though-  she  is  vested  with  only 
equitable  title.     Clay  v.  City  of  St.  At  buns,  r>39. 

2.  A  married  woman  may  sue  alone,  or  she  and  her  huslxanri 
together,  at  law  or  in  equity,  in  any  action  or  suit  concerning 
her  separate  estate.     Id.  540. 

See  Fraudulent  Conveyance  5. 

HYPOTHETICAL  INSTRUCTIONS.     See  Instruction*  3. 
HYPOTHETICAL  TESTIMONY.     See  Expert  Testimony  2,  8. 
IDENTITY  OF  NAME.     See  Parties  i. 
IDENTITY  OF  PERSON.     See  Parties  1. 
ILLEGAL  EVIDENCE.     See  Evidence  7,  9. 
IMPLIED  LIEN.     See  Vendor's  Lien  1. 

IMPROVEMENTS. 

One  making  permanent  improvements  on  land  as  if  his  own,  at  a 
time  when  there  was  reason  to  believe  his  title  good,  is  to  1h» 
allowed  their  value,  so  far  as  they  enhance  the  value  of  the 
land  ;  but  if,  when  making  them,  he  has  notice,  actual  or  con- 
structive, of  the  superior  right  of  another,  he  can  not  l>e  al- 
lowed them.  Williamson  v.  Jones,  564. 
See  Landlord  and  Tenant. 

INCLOSURE.     See  Adverse  Possession  3,  4. 

INCOMPETENT  QUESTIONS.     See  Harmless  Error. 

INDICTMENT. 

Does  bias  of  the  judge  impair  an  indictment?     East  ham  v.  Holt. 

(MM). 

See  Grand  Jury  4;  Intoxicating  Liquors  3. 

INFANTS. 

An  infant  of  years  of  discretion,  by  intentional  fraudulent  con- 
duct, will  be  barred,  under  the  doctrine  of  estoppel  in  pais. 
from  asserting  her  title  to  either  real  or  pergonal  property 
against  one  misled  thereby.      Williamson  v.  Jones ,  563. 

INJUNCTION. 

Whore  an  injunction,  as  awarded,  is  too  broad,  but  the  facts  call 
for  a  more  limited  one,  on  a  motion   to  dissolve,   the  injunc- 
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tion  should  be  modified,  and  made  one  warranted  by  the  bill; 
and  it  i.s  error  to  wholly  overrule  the  motion  to  dissolve,   and 
allow  the  excessive  injunction  to  continue.     Neale  v.  County 
Court,  91. 
See  Bonds  2,  4;  Equity  Jurisdiction  11,  18;  Watte  1. 

INJURIES  TO  REALTY.     See  Tenant  for  Life  H. 

INJURY  TO  EMPLOYE.     See  Instructions  1. 

INSANE    PERSON. 

Under  section  87,  chapter  58,  of  the  Code,  it  is  the  duty  of  the 
committee  of  an  insane  person  to  sue  for  injuries  done  to  the 
real  and  personal  estate  of  his  ward.  Johnson  v.  Chapman, 
(589. 

INSOLVENT  CORPORATIONS.     See  Corporations  2. 

INSOLVENT  DEBTOR.     See  Dad  of  Trust  5. 

INSTRUCTIONS. 

1.  When  contributory  negligence  is  relied  on  in  defense  of  an 
action  for  wrongful  injury  or  death,  a  hypothetical  instruc- 
tion directing  a  finding  in  favor  of  plaintiff,  which  omits  any 
reference  to  the  facts  tending  to  establish  contributory  neg- 
ligence, and  entirely  ignores  such  defense,  is  erroneous.  Nor 
can  such  error  be  cured  by  other  instructions  given  in  behalf 
of  either  party.    Me  Alley's  AdmW  v.  O.  R.  R.  Co.,  110. 

2.  Where  the  instructions  given  in  behalf  of  plaintiff  are  erro- 
neous, and  contradictory  to  instructions  given  in  behalf  of 
defendant,  judgment  in  favor  of  plaintiff  will  be  reversed. 
Barrett  v.  Boone  Lumber  Co.  441. 

8.  Instructions  must  not  be  obscure,  or  vague  and  indefinite,  or 
put  inconsistent  legal  propositions,  or  propositions  which  no 
evidence  fairly  presents,  or  be  inconsistent  with  others  in  the 
ca.se,  or  present  a  certain  hypothesis  and  make  the  case  turn 
wholly  on  it,  disregarding  another  hypothesis  fairly  arising 
on  the  evidence.  Parkersburg  Indunt.  Co.  v.  Schultz,  471. 
See  Criminal  Law  2,  3;  Evidence  10. 

INTEREST.     See  Vendor's  Lien  5;    Waste  5. 

INTER-STATE  COMMERCE.     See  Cigarettes  1. 

INTOXICATING   LIQUORS. 

1.  In  any  prosecution  against  a  druggist  for  selling  alcohol, 
spirituous  liquors,  or  wine,  if  the  sale  be  proven,  it  shall  be 
presumed  that  the  sale  was  unlawful,  in  the  absence  of  satis- 
factory proof  to  the  contrary;  but  the  presumption  maybe 
rebutted  by  the  production   of  the   written   prescription   of  a 
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practicing  physician  in  good  standing  in  his  profession,  and 
not  of  intemperate  habits,  complying  with  the  requirements 
of  section  6  of  chapter  32  of  the  Code.  State  v.  Bluefleld  Drug 
Co.,  144. 

2.  A  case  in  which  the  prescription  relied  on  by  the  defendant 
to  rebut  the  presumption  that  such  sale  was  unlawful  is  con- 
sidered as  complying  with  the  requirement  of  the  statute, 
and,  under  the  circumstances  of  the  ease,  constituting  a  de- 
fense to  the  indictment.    Id.  145. 

8.  Indictment  against  physician  for  issuing  prescription  under 
sections  (»  and  7,  chapter  32,  of  the  Code,  to  aid  druggists  in 
violation  of  provisions  of  said  chapter,  held  sufficient.  Stair. 
v.  Watts,  182. 

ISSUANCE  OF  BONDS.     See  Bonds  2,  4. 

JOINDER  OF  PARTIES.    See  Damages  to  Peal  Estate  1. 

JOINT  ACTIONS.     See  Actions  2. 

JOINT  PRINCIPALS.     See  Suretyship. 

JOINT  TORT  FEASORS.     See  Action**. 

JOURNAL.    See  Acts  of  the  Legislature. 

JUDGE. 

Will  keeping  a  grand  jury  in  custody  of  sheriff,  or  refusing  to 
bail,  or  refusing  to  sign  exceptions  as  to  formation  of  grand 
jury,  show  such  abuse  of  power  by  judge  as  to  impair  indict- 
ment?   Easthamv.  Holt,  Ml). 

JUDGMENT.  See  Detinue;  Justice  of  the  Peace  10;  Partnership 
2 ;  Pleading  0. 

JUDGMENT  CREDITOR.     See  Statute  of  Limitations*. 

JUDGMENT  LIENS. 

1.  A  judgment  debtor's  real  estate  cannot  be  decreed  for  sale  to 
pay  the  judgment  liens  thereon  until  such  real  estate  has  been 
properly  ascertained,  and  it  appears  to  the  court  that  the 
rents  and  profits  thereof  will  not  satisfy  such  liens  within  five 
years.     Newton  v.  Wade,  284. 

2.  When  a  suit  under  section  7,  chapter  139,  Code  1891,  has  been 
begun  by  one  judgment  creditor  for  himself  and  all  other 
lienors  to  enforce  the  lien  of  a  judgment  on  land,  no  other  lien 
holder  can  sue  for  the  same  purpose.  If  he  does,  the  pen- 
dency of  the  first  suit  may  be  pleaded  in  bar  and  dismissal  of 
the  second  suit.     Foley  v.  Rulev,  513. 

JUDGMENT  OF  JUSTICE.     See  Equity  Jurisdiction*. 
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JUDICIAL  SALE. 

A  purehiiHer  at  a  judicial  wale  is  conclusively  held  as  having  no- 
tice of  all  the  facts  touching  the  rights  of  others  in  the   prop- 
erty sold,  disclosed  by  the  record  of  the  case.      Will'iamaon  v. 
Jones,  568. 
See  ExprcHH  Trust  2. 

JURISDICTION.     See  Fraudulent  Conveyance. 

JURISDICTION  OF  LOWER  COURT.     See  Prohibition  1,2. 

JURISDICTION  OF  TOWN  COUNCIL. 

In  the  case  of  an  inferior  court,  hoard,  or  body,  required  to  keep 
a  record,  the  facts  essential  to  give  it  jurisdiction  must  appear 
in  its  proceedings,  else  its  action  will  be  void  and  open  to 
attack  collaterally;  but,  if  its  record  state  such  facts,  its 
jurisdiction  will  not  be  open  to  attack,  nor  can  such  facts  be 
disproven  in  a  collateral  proceeding,  nor  will  any  error  appear- 
ing therein  affect  its  action.     Shank  v.   Town,  248. 

JURY.     See  Special  Ihhucr. 

JUSTICE  OF  THE  PEACE. 

1.  Common-law  forms  of  actions,  in  so  far  as  justices'  trials  are 
concerned,  are  entirely  abolished  by  section  49,  chapter  50, 
Code.     <y  Connor  v.  Dils,  54. 

2.  The  provisions  of  chapter  50 of  ('ode  were  not  intended  to  keep 
up  the  distinction  between  the  actions  ex  contractu  and  ex 
delicto  as  at  the  common-law.     Id. 

3.  In  an  action  before  a  justice  of  the  peace,  the  defendant,  not 
having  entered  a  special  appearance  before  the  justice  for  the 
purpose  only  (and  so  stating  in  submitting  his  motion)  of 
quashing  the  writ  or  return,  cannot,  on  appeal  to  the  circuit 
court,  take  advantage  of  any  defect  in  the  writ  or  return, 
either  by  motion  to  quash,  or  by  a  plea  in  abatement.  Blank- 
enshlp  v.  K.  &  M.  Ry.  Co.  185. 

4.  A  summons  sued  out  in  the  name  of  J.  W.  R.,  guardian  ad 
litem  of  W.  R.,  a  minor,  before  a  justice,  although  not  in  the 
best  form,  yet,  aided  by  the  provision  in  section  28  of  chapter 
50  of  the  Code,  in  relation  to  proceedings  before  justices,  that 
no  summons  shall  be  (plashed  or  set  aside  for  any  defect 
therein  if  it  be  sufficient  on  its  face  to  show  what  is  intended 
thereby,  is  held  sufficient,  the  defendant  not  being  misled  by 
it.     Id. 

5.  Where  a  justice  renders  judgment  on  a  verdict  on  one  day, 
and  the  next  day  a  motion  for  a  new  trial  is  made  and  over- 
ruled, the  ten- days  allowed  for  a  certiorari  begins  to  run  on 
the  latter  day.     Strait  y  v.  Payne.  1S5. 

fi.  A  motion  for  a  new  trial  suspends  the  finality  of  judgment  al- 
ready entered,  until  the  date  of  the  denial  of  the  new  trial, 
for  the  purposes  or  limitation  of  writ  of  error.     Id. 
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7.  Whore  a  summons  before  a  justice  demands  judgment  for  a 
fixed  sum  for  money  due  on  a  contract,  and  a  jury,  demanded 
by  defendant,  is  sworn  to  try  all  matters  of  difference  be- 
tween the  plaintiff  and  defendant,  and  a  true  verdict  given 
according  to  the  evidence,  the  verdict  will  not  be  set  aside 
only  because  after  such  oath,  and  before  evidence  given,  the 
plaintiff  states  his  cause  of  action.  The  oath  relates  to  all 
matters  of  fact  involved  in  the  case,  though  the  complaint 
was  stated  or  filed  after  the  oath.    Id.  186. 

8.  By  section  180,  chapter  51),  Code,  all  formalities  in  the  entries 
of  a  justice's  judgment  are  dispensed  with,  and  the  same  is 
sufficient  if  the  truth  be  stated  so  as  to  be  intelligible.  Davis 
v.  Tump  191. 

9.  A  misnomer  in  a  justice's  summons  is  amendable,  and  is 
waived  and  cured  by  appearance  and  plea  to  the  action. 
Wei/ner  v.  Rector  785. 

10.  A  verdict,  in  an  action  for  the  recovery  of  personal  property 
before  a  justice  or  on  its  appeal  must  find  the  value  of  the 
property,  and  of  each  article  sued  for,  as  in  the  action  of  det- 
inue, and  the  judgment  must  do  so.  White  v.  Emblem  819. 
See  Unlawful  Detainer. 

JUSTICE'S  COURT.     See  Arbitration. 

JUSTICE'S  DOCKET.     See  Justice  of  the  Peace  8. 

KNOWLEDGE  OF  PARTIES.     See  Deed  of  Trust  8. 

LACHES.     See  Resultinr/  Trust  1 ;  Statute  of  Limitations  1 . 

LANDLORD  AND  TENANT. 

A  tenant  can  not  make  permanent  improvements,  and  charge  the 

landlord  therefor,   without  the   latter's  consent.     Windon  v. 

Stewart,  711. 

LEASE.  See  Guardian  and  Ward  8;  0/7  3;  Tenant  for  Life  4; 
Tenants. 

LEGACIES.     See  Executors  1 ;    WiUs  2. 

LEGISLATURE. 

If  the  original  title  of  a  bill  is  sufficient,  the  legislature  does  not 
vitiate  the  legislation  by  rendering  such  title  more  definite  and 
specific  during  the  progress  of  enactment,  if  the  object  of  the 
bill  is  not  thereby  essentially  changed.  Price  v.  City  of 
Mound  *vilU\  52'*. 

LETTERS  AS  EVIDENCE.     See  Evidence*. 

LEVY.     See  Execution  2. 
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LIABILITY  OF  GUARDIAN.    See  Guardian  and  Ward  1,  4,  5. 

LIABILITY  OF  TENANTS.    See  Tenants;  Waste*. 

LIABILITY  OF  TRUSTEE.     Sec  Deed  of  Trust  b. 

LICENSE.     See  Cigarettes  1. 

LIMITATION  OF  APPEAL.    See  Appeal*. 

LIVE  STOCK.    See  Railroad*  4. 

LIVING  DEBTOR.    See  Statute  of  Limitions  4. 

MAGISTERIAL  DISTRICTS.  Sec  Constitutional  Law  1 ;  Coun- 
ty Indebtedness;  Ta.r  Levies. 

MAINTENANCE.    See  Pa?  ent  and  Child  8. 

MAINTENANCE  OF  ACTION.     See  Husband  and   Wife  2. 

MANDAMUS.    See  County  Boundary  Disputes. 

MANSLAUGHTER.    See  Grand  Jury  4. 

MARKETABLE  TITLE. 

A  marketable  title  is  one  that  is  free  from  reasonable  objection 
to  a  reasonable  purchaser.     Morrison  v.  Waygy  405. 

MARRIED  WOMAN. 

1.  A  married  woman  can  not,  by  even  fraudulent  conduct  be 
barred  under  the  principle  of  estoppel  in  pais  from  asserting 
her  title  to  land,  though  separate  estate;  but  as  to  her  per- 
sonal estate  it  is  different.  Now  that  she  is  enabled  to  con- 
tract as  if  single,  she  will  be  bound  by  estoppel  in  pais  touch- 
ing her  contracts  as  if  single.      Williamson  v.  Jones  568. 

2.  The  general  creditors  of  a  married  woman  can  only  subject 
the  rents  of  her  real  estate  to  the  payment  of  her  debts  so 
long  as  she  is  legally  entitled  to  the  same.  Cox  v.  Homer  78(5. 

3.  A  married  woman  who  has  conveyed  her  real  estate  to  a 
trustee  to  secure  a  debt  fully  equal  to,  or  largely  in  excess  of 
its  value,  may  surrender  her  valueless  equity  of  redemption 
to  the  trust  creditor,  to  avoid  expense  of  a  sale  or  the  cost  of 
a  suit,  without  detriment  to  her  general  creditors.    Id. 

See  Trust  (1reditor. 

MASTER  AND  SERVANT. 

1.  The  test  whether  a  master  is  liable  to  one  servant  for  the  neg- 
ligence of  another  servant  is  the  character  of  a  negligent  act. 
If  it  be  in  the  doing  of  an  act  incumbent  on  the  master  as  a 
duty  of  the  master  to  the  servant,  the  master  is  liable;  other- 
wise not.     Jackson  v.  Ar.  cV  H.  A\  C'o.,:5H0. 

2.  A  master's  liability  to  one  servant   for   the  negligence  of  an- 
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other  is  not  dependent  on  the  grade  of  the  servants,  nor  on 
the  fact  "that  one  lias  authority  over  the  other,  but  on  the 
character  of  the  negligent  act.     Id. 

3.  All  servants  engaged  in  the  common  service  of  the  same 
master  in  conducting  and  carrying  on  the  same  general  busi- 
ness, in  which  the  usual  instrumentalities  are  employed,  are 
fellow  servants.  A  proper  test  of  this  rule  is  whether  the 
negligence  of  the  one  is  likely  to  occur  and  inflict  injury  on 
the  other.    Id. 

4.  If  a  vice  principal,  in  the  particular  act  in  which  his  negli- 
gence occurs,  is  not  in  the  line  of  his  duty,  but  performing  an 
act  in  the  line  of  one  who  would  be  a  fellow  servant  with  the 
injured  servant,  the  master  is  not  liable  for  the  negligence  of 
the  vice  principal,  as  he  is,  as  to  this  act,  a  fellow  servant 
with  the  injured  one.     Id. 

MASTER'S  LIABILITY.    See  Master  and  Servant  1,  2,  4. 

MEASURE  OF  DAMAGES.    See  Damages  \. 

MEASURE  OF  RELIEF.     See  Settlements. 

MERCHANDISE.    See  Deed  of  Trust  2,  4. 

MINES.     See  Tenant  for  Life  1. 

MINING  LEASE. 

T.  leases  from  C.  and  others  a  tract  of  land  for  the  purpose  of 
mining  and  shipping  coal  therefrom,  and  assigns  the  lease  to 
the  C.  M.  &  M.  Co..  The  lease  provides  a  royalty  or  rental 
to  the  lessors  of  ten  cents  for  every  ton  of  two  thousand 
pounds  of  coal  which  should  pass  over  the  screen  mentioned 
in  the  lease,  and  five  cents  per  ton  for  every  ton  which  passed 
through  the  screen,  and  which  should  he  shipped  from  the 
demised  premises;  and  it  further  provides  that  the  lessee 
should  pay  to  the  lessors  the  sum  of  three  thousand  dollars 
annually  as  a  minimum  rental  thereunder,  whether  the 
quantity  of  coal  produced  that  amount  of  rental  or  not.  A 
distress  warrant  being  sworn  out,  then  a  receiver  appointed, 
the  works  were  closed,  with  five  months  rental  unpaid,  for 
which  time  the  royalty  on  the  coal  actual  mined  amounted 
to  one  hundred  dollars  per  month,  making  in  all  ^ve  hundred 
dollars,  which  amount  was  decreed  to  the  lessors.  J£eldy 
that  the  true  amount  due  the  lessors  was  five-twelfths  of 
three  thousand  dollars,  or  one  thousand  two  and  fifty  dollars, 
which  should  have  been  decreed  to  them  for  unpaid  royalty. 
Conldale  Min.  <c  Mf<h  Co.  v.  Clark,  84. 

MINISTERIAL  DUTIES.     See  County  Boundnry  Disputes. 

MISNOMER.     See  Justice  »/  the.  Peace  \). 
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MONEY  DUP2  ON  CONTRACT.     See  Damages  for  a  Wrong. 
MORTGAGE.    See  Deed  3,  4. 
MOTION.     See  Decree  4. 
MOTION  FOR  CONTINUANCE.     See  Continuance. 

MUNICIPAL  CORPORATIONS. 

1.  If  a  street  be  opened  and  used  upon  the  natural  surface  as  a 
grade  line,  and  it  is  recognized  and  treated  by  a  city  or  town  as 
a  public  street,  and  owners  of  lots  upon  it  build  with  reference 
to  such  natural  grade  line,  and  it  is  changed,  the  city  or  town 
is  liable  to  lot  owners  for  damages  consequential  upon  the 
change  of  grade,  though  no  grade  for  the  street  was  ever 
adopted  by  the  municipality,  under  section  9,  article  III  of 
the  Constitution.  Such  natural  grade  thus  became  the  estab- 
lished grade.    Blair  v.  City  of  Charleston  B2. 

2.  Though  such  owner  purchase  after  the  municipality  has  es- 
tablished a  paper  grade  line,  but  before  actual  physical  grad- 
ing conforming  a  street  to  that  line,  that  will  not  preclude  his 
recovery  for  damages  to  his  lot;  but  he  cannot  recover  for 
damages  to  buildings  erected  after  the  adoption  of  such  paper 
grade.     He  must  conform  to  such  grade  line.     Id. 

3.  Where  a  town,  in  grading  its  streets,  raises  the  grade  so  as  to 
cast  the  surface  water  on  an  adjoining  lot  occupied  by  a  store- 
room, if  the  grade  of  such  street  is  not  raised  in  violation  of  the 
Constitution,  or  some  statute  law,  or  the  charter  of  the  town, 
no  action  can  be  maintained  by  the  adjoining  lot  owner  for 
damages  sustained  by  reason  of  casting  said  surface  water  on 
said  adjoining  lot,  unless  the  surface  water  is  collected  in  a 
body  and  cast  upon  said  lot.     Yeagcr  v.  Town  259. 

4.  If  a  city  or  town,  by  gutters,  drains,  or  otherwise,  collect  sur- 
face water  and  cast  it  in  a  body  on  land,  it  is  liable  in  dam- 
ages.    Clny  v.  City  of  St.  Albans  540. 

5.  If  a  city  or  town  negligently  fails  to  keep  its  existing  drains 
and  gutters  open  and  clear  of  obstructions,  and  in  condition  to 
carry  off  the  water  in  them,  and  by  reason  thereof  land  is  in- 
jured from  their  overflow,  the  city  or  town  is  liable  in  damages 
provided  the  overflow  is  not  due  to  an  unusual  or  extraordi 
nary  storm  or  rainfall.    Id. 

MURDER.     See  Grand  Jury  4. 

NEGLIGENCE. 

1.  When  a  given  state  of  facts  is  such  that  reasonable  men  may 
differ  upon  the  question  whether  there  was  negligence  or  not, 
the  determination  of  the  matter  is  for  the  jury.  Rut  when 
the  facts  are  such  that  all  reasonable  men  must  draw  from 
them  the  same  conclusion, — when  there  is  uo  room  for  two 
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reasonable  opinions  about  it, — then  it  becomes  a  question  of 
law  for  the  court.     Klinkler  v.  Wheeling  S.  &-  /.  Cn.,  219. 

2.  There  must  be  reasonable  evidence  of  negligence.  But  where 
a  thing  is  shown  to  be  under  the  management  of  the  defend- 
ant or  his  servants,  and  the  accident  is  such  as,  in  the  ordi- 
nary course  of  things,  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendant,  that  the 
accident  arose  from  want  of  care.  '  Snyder  v.  Wheeling  Elec- 
trical Co.,  662. 
See  Master  and  Servant  3,  4;  PI  finding  12,  18;  Railro   da  4. 

NEGOTIABLE  NOTE. 

The  possession  of  a  bill  or  note  which  is  payable  to  bearer  or  in- 
dorsed in  blank  in  prima  facie  evidence  of  ownership,  unci  also 
that  the  holder  received  it  upon  a  valuable  consideration, 
paid  therefor  in  the  usual  course  of  trade  or  business.  Hank 
v.  Simmons  79. 
See  Action  for  Use. 

NEW  LIST.    See  Grand  Jury  1. 

NEW  MATTER.    See  Equity  Pleading  2. 

NEW  TRIAL. 

During  the  term  of  court,  the  counsel  representing  the  parties 
plaintiff  and  defendant  in  a  case,  in  the  presence  of  the  regular 
judge,  are  talking  over  the  business  remaining  unfinished, 
the  defendant  in  said  case  being  present,  who  understands 
from  the  conversation  that  his  case  should  not  be  taken  up 
before  the  next  Tuesday  for  trial,  which  conversation  was  on 
Friday;  and  under  this  impression  the  defendant,  with  his 
witnesses,  left  the  court.  On  Saturday  a  special  judge  was 
elected,  who  went  upon  the  bench  on  Monday  morning,  and 
tried  the  case,  in  the  absence  of  said  defendant  and  his  wit- 
nesses, and  in  ignorance  of  said  misunderstanding,  although 
an  attorney  for  the  defendant  was  in  town,  and  had  notice  that 
a  jury  was  being  called  in  the  case,  and  refused  to  go  to  the 
court  house,  on  account  of  some  feeling  existing  between  him- 
self and  the  special  judge,  and  on  account  of  his  being  too 
unwell  to  attend  to  business,  and  sent  another  attorney  to 
state  the  matters  to  the  court  in  reference  to  said  understand- 
ing. The  trial  is  proceeded  with  and  a  judgment  is  rendered 
against  the  defendant,  although  he  claims  to  have  had  a  good 
defense.  The  trial  of  the  cause,  under  the  circumstances, 
works  such  a  surprise  upon  the  defendant  that  a  motion  to 
vacate  the  judgment,  set  aside  the  verdict,  and  award  a  new 
trial  should  have  prevailed.  Simp/chin  v.  White  2U0. 
See  Contempt  2\  Criminal  Low  I;  J  unlive  of  the  Peace  5,  6; 
Parti  en  2. 


Digitized  by  CjOOQ IC 


Index.  xxxvii 

NEWLY-DISCOVEKED  EVIDENCE. 

1.  Whether  either  party  may  introduce  newly-discovered  tes- 
timony after  a  ease  has  been  once  closed  is  a  matter  of  sound 
discretion,  which  will  not  be  reviewed,  unless  it  has  been 
clearly  abused.     Staler  v.  Shaffer,  769. 

2.  Newly-discovered  evidence,  merely  cumulative,  however  ap- 
parently decisive,  is  not  sufficient  cause  to  justify  setting 
aside  the  verdict  of  a  jury.    Id. 

NOLLE  PROSEQUI.    See  Discharge  of  Accused. 

NON-ASSUMPSIT.    See  Pleading  10. 

NON-NEGOTIABLE  NOTES. 

The  assignee  of  a  non-negotiable  note  or  obligation  can  take  no 
rights  which  his  assignor  did  not  possess,  and  generally  make 
no  defenses  lie  could  not  make.     Prim  v.  Mcintosh,  790. 

NON-RESIDENT  WITNESS.    See  Depositions  2. 

NOTICE.  See  Depositions  1 ;  Judicial  Sale;  Purchase  Pendente 
Lite. 

NUISANCES. 

If  a  boom  is  erected  and  maintained  on  a  navigable  stream  in 
violation  of  law,  and  is  therefore  a  public  nuisance,  an  indi- 
viclual  has  no  cause  of  complaint  aside  from  that  of  the  com- 
mon public,  unless  he  suffer  a  special  and  puculiar  damage 
therefrom,  distinct  and  apart  from  the  common  injury.  Mil- 
ler v.  Hall,  647. 
See  Estoppel  4. 

OATH  OF  JURY.     See  Justice  of  the  Peace  7. 

OBJECT  OF  ACT.     S«e  Legislature. 

OFFICIAL  ACT.    See  Contempt*. 

OIL. 

1.  Under  the  circumstances,  a  party  taking  petroleum  oil  unlaw- 
fully is  allowed  all  costs  of  production,  including  costs  of  bor- 
ing productive  wells,  as  a  set-off  against  rents  and  profits. 
Williamson  v.  Jones,  f>64. 

2.  Petroleum  oil,  as  it  is  found  in  the  cavities  of  the  rock,  is  part 
of  the  realty,  and  embraced  in  the  comprehensive  idea  which 
the  law  attaches  to  the  word  "land."     Wilson  v.  Youst,  82«. 

3.  An  oil  lease,  investing  the  lessee  with  the  right  to  remove  all 
the  oil  in  place  in  the  premises,  in  consideration  of  his  giving 
the  lessors  a  certain  per  cent,  thereof,  is,  in  legal  effect,  a 
sale  of  a  portion  of  the  land,  and  the  proceeds  represent  the  re- 
spective interests  of  tin*  lessors  in  the  premises.     Id. 

See  Tenant  for  Life  4;   Waste  1,  4. 
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OIL  AND  GAS  LEASE. 

Where  a  lease  is  made  on  the  12th  day  of  April,  1889,  "for  the  sole 
and  only  purpose  of  drilling  and  operating:  for  petroleum  oil 
and  gas  for  the  term  of  twenty  years,  or  as  long  thereafter  as 
oil  or  gas  is  found  in  paying  quantities,"  and  providing  that 
the  lessee  shall  commence  one  well  on  or  before  the  10th  day 
of  May,  1889,  and  prosecute  the  same  to  completion,  unavoid- 
able accidents  excepted,  and  on  the  2(>th  day  of  October,  1889, 
the  time  is  extended  for  such  commencement  of  work  by  writ- 
ten endorsement  on  the  lease  to  the  28th  day  of  November, 
1889,  and  nothing  is  done  under  said  lease  for  the  period  of 
seven  years  from  said  last-named  date,  the  lessee  is  presumed 
to  have  abandoned  the  said  lease,  and  a  court  of  equity  may 
entertain  a  suit  to  cancel  the  lease  and  quiet  title.  Crawford 
v.  Ritchie,  262. 

OIL  WELLS.    See  Tenant  for  Life  1. 

OPINION  EVIDENCE.     See  Evidence  1,  5,  6. 

OPTION.    See  Vendor  and  Vendee. 

ORDER. 

An  uncanditional  verbal  promise  to  pay  a  written  order  is  an 
acceptance  of  such  order,  and,  if  founded  on  a  sufficient  legal 
consideration,  is  binding  on  the  acceptor.  The  debt,  de- 
fault, or  misdoing  of  another  is  not  a  sufficient  consideration 
to  exempt  such  promise  from  the  operation  of  the  statute 
of  frauds.     Barrett  v.  Boone  Lumber  Co.,  441. 

ORDER  OF  REFERENCE.     See  Equity  Pleading  5. 

ORDER  OF  SUBMISSION.     See  Arbitration. 

ORIGINAL  PACKAGE.     See  Ciy arretted,  2. 

OWNERSHIP.     See  Negotiable  Note;  Tenant  for  Life  2. 

PAPER  GRADE  LINE.    See  Municipal  Corporations'!. 

PARENT  AND  CHILD. 

1.  The  object  of  section  1  of  chapter  71  of  the  ('ode,  is  not  to  pre- 
vent a  minor  from  holding  such  personal  property  as  his 
father  may  deem  proper  to  donate  to  him  or  allow  him  to 
hold,  when  not  in  fraud  of  the  rights  of  others.  Blankenship 
v.  K.  &  M.  K)i  Co.,  135. 

2.  W.,  nineteen  years  of  age,  employed  away  from  home,  took  a 
horse  for  his  wages,  and  took  it  home  to  his  father's,  with 
whom  he  was  living;  and  the  father  not  only  never  claimed 
the  horse,  but  recognized  the  son's  right  and  title  to  it,  and, 
two  months  after  the  son  got  the  horse,  the  father  traded  him 
a  mule  for  the  horse;  the  father  testifying  that  the  horse  was 
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the  properly  of  the  son,  and  Hint  the  father  was  not  in  debt, 
and  was  not  sheltering  the  mule  in  his  son's  name,  to  escape 
payment  of  debt.  Held,  that  the  mule  was  the  property  of 
W.,  the  son.  Id. 
3.  A  father,  if  of  ability,  must  support  his  child,  and  can  not 
charge  him  with  maintenance,  though  the  child  have  estate 
of  his  own.      Win  don  v.  Stewart*  711. 

PAROL  AGREEMENT.     See  Executory  Agreement. 

PAROL  CONTRACT.     See  Specific  Performance  1,  2. 

PAROL  EVIDENCE.     See  Express  Trust  3;   Trunin  8. 

PAROL  LICENSE. 

A  parol  license  from  one  lot  owner  in  a  town  to  another  to  pass  a 
tile  drain  under  the  former's  lot  for  the  purpose  of  draining 
the  lot  of  the  latter  is  revocable  at  the  pleasure  of  such 
licensor.     Pifer  v.  Brown,  412. 

PARTIAL  INCLOSFRE.     See  Adverse  Possession  4. 

PARTIES. 

1.  The  identity  of  name  of  a  plaintiff  and  a  defendant,  in  the 
absence  of  proof  to  the  contrary,  is  presumption  of  identity 
of  person.     Sweetlund  v.  Porter,  189. 

2.  There  is  no  right  in  citizens  and  taxpayers  not  parties  to  a  suit 

to  petition  for  a  new  trial  or  other  action  therein.  There  is  no 
right  to  petition  a  court  "for  redress  of  grievances"  by  stran- 
gers to  the  case.  That  right  is  applicable  only  to  political 
bodies.     State  v.  Hansford,  773. 

See  Actions  1 ;  Enforcement  of  Liens;  Executors  2;  Equity 
Practice  1;  Purchase  Pendete  Lite;  Suits  to  Sell  Realty;  Suit 
to  Cancel  Option;    Vendors  Lien\. 

PARTITION.    See  Equity  Jurisdiction  I. 

PARTNERSHIP. 

1,  One  partner  is  not  entitled  to  compensation  for  his  services 
in  the  common  business,  though  they  may  exceed  those  of 
his  co-partner,  in  the  absence  of  a  special  agreement.  Taylor 
v.  Dorr,  351. 

2.  A  judgment  against  the  individial  members  of  a  firm  on  a 
firm  liability. is  not  erroneous  for  failure  to  set  out  the  firm 
name.     Weimer  v.  Rf  tor,  735. 

PARTY  TO  SUIT.     See  Evidence  8. 

PAYMENTS.  See  Convention  of  Liens;  Enforcement  of  Liens; 
Equity  Jurisdiction  12. 
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PERSONAL  ESTATE.  See  Married  Woman  1;  Pamif  and 
Child  1,2;  Tenant  for  Life  2;  Trusts  1. 

PETITION.     See  Contempt  2;  ftirfes  2. 

PLEA.     See  Appeal  2. 

PLEADING. 

1.  Where  there  is  a  demurrer  to  the  evidence,  the  evidence 
given  in  the  cause  on  both  sides  is  stated  in  the  demurrer, 
and  not  set  forth  in  a  bill  of  exceptions.  Berkeley  v.  Ch<  *f/- 
peake  &  Ohio  Wy  Co.,  12. 

2.  In  such  case  the  declaration  need  not  notice  the  suretyship, 
because  immaterial.    Riley  v.  Jarvi*,  48. 

8.  Allegata  and  probata  must  correspond.  Where  there  is  no 
count  in  a  declaration  on  the  cause  of  action  shown  by  the 
evidence,  it  is  a  variance,  and  there  can  be  no  recovery.    Id. 

4.  A  bill  of  particulars  filed  with  a  declaration  in  an  action  of 
assumpsit,  under  section  11,  chapter  125,  Code,  is  no  part  of 
the  declaration,  and  there  can  be  no  plea  to  it.  Id. 

5.  If  there  be  no  count  in  the  declaration  baaed  on  the  claim 
specified  in  such  bill  of  particulars,  the  items  it  contains  can- 
not be  proven,  and  no  recovery  can  be  had  therefor.  Id. 

«.  A  plea  of  res  judicata  must  show  that  the  former  judgment 
was  on  the  merits.  Id. 

7.  A  plea  of  such  submission  to  arbitration,  filed  in  a  subse- 
quent action  in  a  circuit  court  on  the  same  cause  of  action, 
must  be  in  abatement,  not  in  bar,  and  comes  too  late  after 
pleas  in  bar  have  been  filed.  Id,  44. 

8.  Where  there  is  more  than  one  count  in  a  declaration,  and  a 
demurrer  is  sustained  and  judgment  for  defendant  as  to  some 
of  them,  and  overruled  as  to  others,  the  judgment  upon  the 
counts  held  bad  is  not  such  final  judgment  as  to  give  a  writ 
of  error  until  the  case  ends  as  to  the  remaining  counts.    Id.  44. 

9.  Matters  not  set  up  in  the  pleadings  can  not  be  considered. 
Snodffra**  v.  Knight,  294. 

10.  While  a  special  plea,  setting  forth  matters  in  discharge  of  the 
action,  may  be  filed  when  the  plea  of  non-assumpsit  has  been 
filed,  yet,  when  the  matters  setup  in  said  plea  may  be  given 
in  evidence  inmVr  the  general  issue,  it  is  not  error  to  reject 
such  plea,     billon  Herb  's  Son  v.  E  iklc,  502. 

11.  Pleadings  must  show  title.  This  rule  is  met,  in  declarations 
in  tresspass  or  case  for  injury  to  property,  real  or  personal,  by 
alleging  a  possession  as  indicated  below,  without  stating  the 
plaintilT's •estate.     Clay  v.  City  nf  St.  Albans,  589. 

12.  A  declaration  for  tort  arising  from  negligence  may  allege  the 
mere  negligence  generally,  without  stating  the  particular 
facts  going  to  prove  negligence,  but  must  specify  with  reason- 
able certainty  the  main  or  primary  act  of  omission  or  commis- 
sion doing  the  damage;  and  the  allegation  that  the  defendant 
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did  the  particular  act  causing  the  damage  furnishes  the  pre- 
dicate or  basis  for  evidence  of  all  such  incidental  facts  and 
circumstances  of  omission  and  commission  as  fairly  tend  to 
establish  the  negligence  of  the  primary  act,  and  to  plead 
them  specially  would  be  to  plead  mere  evidence  instead  of 
facts.     Snyder  x.  Wheeling  Electrical  Co.,  66 1. 

13.  Where  a  declaration  based  on  negligence  states  a  particular 
act  as  the  cause  of  the  damage,  no  evidence  of  other  acts 
causing  it  can  1k»  given.     /</.,  B62. 

14.  Jt  is  not  reversible  error  that  there  was  no  plea  or  issue  in  an 
action  before  a  justice,  either  in  the  justice's  court  or  on  ap- 
peal, where  there  was  a   full   trial  as   if  on    plea  and  issue. 

White  v.  Emblem,  819. 
See  Decree  1;  Rrs  Ad  judicata  1;    Unlawjut  Detainer  4. 

PLEAS  IN  ABATEMENT.     See  Equi'y  Pleading  4;  Pleading  7. 

PLEAS  IN  BAR.     See  Pleading  1. 

POSSESSION. 

Actual  possession  of  land  will  sustain   trespass  or  case  against 
any  but  the  true  owner  entitled  to  possession,  or  one  acting 
uuder  him.     Clay  v.  City  of  St.  Albans,  539. 
See  Equity  Jur  indict  ion  4,  5,  6;  Pluadioy  11 ;  Specific  Perform- 
ance 1,  2. 

POWER  TO  PUNISH.    See  Contempt  1. 

PRACTICE  IN  TRIAL  COURTS.     See  Trial. 

PREFERRED  CREDITORS.     See  Deed  of  Trust  4. 

PRESBYTERIAN  CHURCH.     See  Will*  5. 

PRESCRIPTION  OF  PHYSICIAN.  See  Intoxicating  Liquor* 
1,2,  3. 

PRESUMPTION  OF  LAW.     See  Deed  2. 

PRIOR  LIENS.     See  Decreet]  Vendor1*  Lien  2,3. 

PROCEEDURE  FOR  CONTEMPT.    See  Contempt  4. 

PROCESS.     See  Justice  of  the  Peace  3. 

PROHIBITION. 

1.  Does  prohibition  lie  merely  because  the  jurisdiction  of  the 
lower  court  depends  on  the  question  whether  a  statute  giving 
it  jurisdiction  is  constitutional?  /'er  Branson,  Judok,  it 
does  not  lie.     McDonald  v.  (futhne,  595. 

2.  Prohibition.  When  it  lies  for  abuse  of  power  when  court  has 
jurisdiction.    Eastham  v.  //oft,  509. 

See  Constitutional  Law  4. 
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PROMISSORY  NOTE. 

The  assignment  of  a  promissory  note  curries  with  it  all  the  reme- 
dies of  the  assignor,  including  the  right  to  attack  a  fraudulent 
conveyance,  but  this  must  he  construed  to  mean  to  success- 
fully attack  such  conveyance.     Prim  v.  Mcintosh  790, 

PROViNOE  OF  JURY.     See  Evidence  ft. 

PUBLIC  IMPROVEMENTS. 

What  are  special  benefits?  If  property  is  enhanced  in  value*  by 
reason  of  a  public  improvement,  as  distinguished  from  the  gen- 
eral benefits  to  the  whole  community  at  large1,  it  is  specially 
benefited,  and  is  to  be  assessed  for  the  special  benefits,  not- 
withstanding every  other  piece  of  property  upon  or  near  the 
improvement  may,  to  greater  or  less  extent,  be  likewise  special- 
ly benefitted.  In  other  words,  it  is  not  only  such  benefitsasare 
special,  or  limited  to  the  particular  property,  thereby  exclud- 
ing the  consideration  of  such  benefits  its  are  common  to 
other  property  similarly  situated,  but  it  is  such  benefits  as 
that  the  particular  property  is  by  the  improvement  en- 
hanced in  value — that  is,  specially  benefited — that  are  to 
be  considered.  If  a  piece  of  property  is  enhanced  in 
value,  its  enhancement,  or  in  other  words,  benefits  to  the 
property,  cannot  be  said  to  be  common  to  any  other  piece 
of  property  specially  enhanced  in  value,  and  it  is  thus 
specially  benefited  within  itself,  and  irrespective  of  the 
benefit  that  may  be  conferred  by  the  improvement  upon 
other  properties.    Blair  v.    City  of  Charleston ,62. 

PURCHASER.    See  Judicial  Sale. 

PURCHASE  FOR  WARD.    See  Guard'an  and  Wardl. 

PURCHASE  PENDESTE  LITE. 

Pendente  Lite  purchasers  need  not  be  made  parties.  Whore  judg- 
ments are  docketed  or  dvvi\  of  trust  recorded,  or  liens  other- 
wise acquired,  and  a  chancery  suit  to  enforce  same  is  pending, 
there  need  be  no  notice  of  the  pendency  of  such  chancery 
suit,  under  section  13,  chapter  131),  Code  IND1, to  bind  purchas- 
ers purchasing  after  tiie  docketing  of  such  judgment  or  recor- 
dation of  such  deeds  of  trust  or  lien.  They  are  pvnd»  ntv  lilt 
purchasers,  under  the  common-law  rule.  Shumate's  EjcWs  v. 
Crockett,  491. 

QU  ESTION  FOR  COU RT.     See  Xcf/tif/cncc  1 ;   Res  A djudicata  I . 

QUIETING  TITLE.  See  Constructive  Trusts  2;  Equity  Juris- 
diction 1,  4,  5,  ft;  Suit  to  Cancel  Option. 

RAILROADS. 

1.  Where  a  party  with  no  defect  in  Ids  sight  or  hearing  attempts 
to  cross  a  railroad  track  at  a  street  crossing  in  a  city,  without 
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RAILROADS.— Continued. 

looking  or  listening  for  the  approach  of  a  train,  and  is  struck 
and  injured  by  a  train  moving  on  said  railroad,  hit*  negligence 
is  such  as  to  preclude  him  from  recovering  damages  for  such 
injury,  although  the  servants  of  the  railroad  may  have  been 
negligent  in  failing  to  ring  a  bell  or  blow  a  whistle  before 
reaching  said  crossing,  as  required  by  statute.  Berkeley  v. 
Chesapeake  &•  0.  Ry  Co.,  11. 

2.  The  person  thus  attempting  to  cross  the  railroad  track,  and 
the  company  owning  the  railroad,  have  mutual  and  recprocal 
duties  and  obligations  in  such  case;  and,  though  a  train  has 
the  right  of  way,  the  same  degree  of  care  and  diligence  to 
avoid  collision  is  due  from  both.    Id. 

3.  It  is  the  duty  of  the  pedestrian  at  the  street  crossing  of  a 
railway  to  look  carefully  for  an  approaching  train  and,  if  the 
view  is  obstructed,  to  listen  before  attempting  to  cross  the 
track;  otherwise,  he  will  himself  be  guilty  of  negligence, 
which  will  prevent  his  recovery  for  an  injury  received  in 
crossing.    Id. 

4.  On  a  light,  moonlight  night,  a  passenger  train  of  cars  was 
corning  at  usual  rate  of  speed  on  a  clear,  straight  track,  where 
a  mule  upon  the  track  could  be  seen  two  hundred  and  fifty 
yards  or  more.  A  mule  goes  up  a  till  to  the  railroad  track  far 
enough  in  front  of  the  engine  to  walk  along  the  track  in  the 
direction  the  train  was  going,  some  forty  feet  before  the  en- 
gine overtook  and  killed  it,  the  engineer  failing  to  ring  the 
bell  or  blow  the  whistle,  or  to  do  anything  to  prevent  the  acci- 
dent, if  possible.  Held,  to  be  evidence  tending  to  prove  negli- 
gence on  the  part  of  the  defendant,  and,  in  the  absence  of  any 
rebutting  evidence,  is  deemed  sufficient  to  support  a  verdict 
for  the  plaintiff.    Blankenship  v.  K.  &  M.  Ry.  Co.  136. 

5.  A  conductor  is  a  fellow  servant  with  a  brake-man  and  other 
servants  on  a  train,  not  a  vice  principal.  Jackson  v.  N.  <&  W. 
R.  Co.,  380. 

RAILROAD  AID.  See  Bonds  1,2,3,4;  Constitutional  Law  1; 
Coun'y  Indebtedness;  Tax  Levies. 

RAILROAD  CROSSINGS.     See  Railroad*  1,  2,  3. 

REAL  ESTATE.  See  Judgment  Liens;  Oil  2;  Specific  Pcrfoim- 
an cc  2;   Trusts  I;    Wills  2. 

R  ECE I V  E R.     See  Corporations  2,  f>. 

RECORD.     See  Appeal  1 ;  Jurisdiction  of  Town  Council. 

RECORDED  TITLE-     See  Cloud  on  Title. 

RECOVERY  OF  MONEY.     See  Statutory  Art  ions. 

RECOUPMENT  OF  DAMAGES.     See  Assumpsit. 
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REFERENCE. 

The  circuit  court  may  state  an  account  in  a  chancery  cause  with- 
out an  order  of  reference  to  a  commissioner,  if  there  is   suffi- 
cient data  and  evidence  in  the  cause  to  enahle   it    to  properly 
do  so.     Darby  v.  (Jil/igan^  755. 
See  Vendor'*  Lien  8. 

REFORMATION  OF  DEED.     See  Equity  Pleading  1. 

REFUNDING  BOND.     See  Executant  1,4. 

RELEASE  OF  DOWER.     See  Dower  1,2. 

RELEASE  OF  SURETY.     See  Execution*. 

RELEVANCY.     See  Evidence  8. 

REMAND  FOR  WANT  OF  PARTIES. 

When  a  chancery  cause  is  remanded  from  this  Court  to  the  cir- 
cuit court  for  the  want  of  necessary. and  proper  parlies,  ami 
after  the  cause  is  again  docketed  in  the  circuit  court  such 
necessary  and  proper  parties  appear,  and  file  answers  to  the 
plaintiff's  bill,  it  is  not  necessary  to  send  the  case  to  rules  /or 
that  purpose.     Darby  v.  (iUUgan.Vyo. 

REMAINDER-MAN.  See  Damage*  to  Real  Etttate  1,2;  Tenant 
for  Life  4;    Waste  2. 

REMEDY  AT  LAW.     See  Equity  JurUdietion  18. 

REMOVAL  OF  COUNTY  OFFICERS.  See  Constitutional 
Law  3. 

RENTS  AND  PROFITS.  See  Deed  of  Trust  «:  Married  Woman 
2;  Oil\. 

REPAIRS.    See  Ou  rdian  and  Ward  6;   T.  Hint*. 

REPORT  OF  COMMISSIONER.  See  Cummissioner  in  Chan- 
cert/  1,  2. 

RES  ADJUDICA  TA. 

1.  A  plea  of  former  judgment  on  the  same  cause  of  action  in  bar 
of  the  plaintiff's  suit,  replied  to  by  *  No  such  judgment," 
should  be  tried  by  the  court  by  an  examination  and  inspection 
of  the  record,  and  it  is  improper  to  submit  the  same  to  a  jury. 
Davis  v.  Trump,  191. 

2.  Where  the  plaintiff  already  has  an  intelligible  judgment, 
though  defective  in  form  and  grammar,  against  the  same 
parties  on  the  same  cause  of  action,  he  is  precluded  thereby 
from  instituting  another  suit  therefor  before  another  justice, 
or  in  court.    Id. 

See  Estoppel  1,  2;    Pleading  fi. 
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RECISSION  OF  CONTRACT.    See  Few  dor  and  Vendee. 
RESERVATIONS  IN  DEEDS.     See  Dedication;  Deed!. 
RESIGNATION  OF  GUARDIAN.    See  Guardian  and  Ward  2. 
RESTATEMENT  OF  LIENS.     See  Convention  of  Liens. 

RESULTING  TRUST. 

1.  Where  a  period  of  forty  years  has  been  allowed  to  elapse  since 
tin  alleged  resulting  trust  was  created,  and  the  plaintiffs  and 
those  under  whom  they  claim  have  not  had  that  actual,  notori- 
ous, and  exclusive  possession  which  would  entitle  them  to 
specific  performance,  a  court  of  equity  will  refuse  relief  as 
against  one  who  denies  such  resulting  trust,  and  relies  on  the 
bar  of  laches.     Woods  v.  Stevenson,  149. 

2.  Where  one  pays  part  of  the  purchase  price  of  land,  and  a  deed 
is  taken  in  another's  name,  so  that  a  resulting  trust  arises,  so 
it  is  certain  what  amount  the  one  claiming  under  the  trust 
paid,  whether  the  part  paid  be  an  exact  divisor  of  the  whole 
or  not  -  that  is,  whether  it  be  an  aliquot  part  or  not — is  imma- 
terial,this  will  be  a  trust  pro  tanto.  There  must  be  certainty 
as  to  the  interest  in  the  land.     Currence  v.   Ward,  368. 

8.    A  resulting  trust  being  a  mere  creature  of  equity,  it  cannot 
therefore  arise  where  there  is  an  express  trust  declared  by  the 
parties,  and  evidenced  by  a  written  declaration  of  such  ex- 
press trust.     Coleman  v.  Parran,  787. 
See  Constructive  Trusts  8. 

RETURN  OF  EXECUTION.     See  Execution  1. 

RETURN  OF  SHERIFF. 

If  a  sheriff  has  made  a  return  upon  a  notice  to  take  depositions 
which,  through  inadvertence  or  mistake,  is  not  in  accordance 
with  the  facts,  the  court  will  be  liberal  in  allowing  him  to 
amend  his  return,  and  when  amended  it  will  relate  back  to 
the  date  of  the  original  return.     Hoopes  v.  Devaughn,  447. 

REVERSAL. 

1.  u Where  a  decree  sought  to  be  reversed  is  based  upon  deposi- 
tions which  are  so  conflicting,  and  of  such  a  doubtful  and 
unsatisfactory  character,  that  different  minds  and  different 
judges  might  reasonably  disagree  as  to  the  facts  proved  by 
them,  or  the  proper  conclusion  to  be  deduced  therefrom,  the 
Appellate  i'ourt  will  decline  to  reverse  the  finding  or  decree 
of  the  chancellor,  although  the  testimony  may  be  such  that 
the  Appellate  Court  might  have  pronounced  a  different  decree 
if  it  had  acted  upon  the  cause;  in  the  first  instance."  Chrisli}) 
v.   Trier  *  8*iH. 

2.  Point  1  of  syllabus,  Smith  v.  Yoke,  27  W\  Va.  689,  Approved. 
Jar  red  v.    Frtne.h,  4">6. 

See  Evidence  7,  9;  Harmless  Error;  Instructions  2. 


Digitized  by  CjOOQ IC 


xlvi  Index. 

REVERSION.     See  Equity  Jurisdiction  12. 
REVERSIONER.     See  Equity  Jurisdiction  10. 
REVIEW  OF  REPORT.     See  Commissioner  in  Chancery  2. 

REVIEW  ON  APPEAL. 

The  weight  of  the  evidence  is  for  the  jury,  and,  unless  it  plainly 
preponderates  against  the  verdict,  it  will  not  he  disturbed. 
Scott  v.  Chesapeake  &  O.  K.  Co.,  484. 

See  Appeal  4;  Newly  Discovered  Evidence  1;  Reversal  1,2; 
Supreme  Court  of  Appeals. 

REVOCABILITY  OF  LICENSE.     See  Parol  License. 

REVOCATION.    See'  Deed  (5. 

ROYALTY.     See  Mining  Lease. 

RULE.    See  Contempt  4. 

SALE.     See  Guardian  and  Ward  8;  Oil  8;  Tenant  for  Life  4. 

SALES  BY  DRUGGISTS.    See  Intoxicating  Liquors   1. 

SALT  WELLS.    See  Tenant  for  Life  1. 

SEISIN. 

The  word  "seisin"  imports  a  freehold  estate,  either  for  life  or  in 
fee.     Clay  v.  City  of  St.  Albans,  539;    See  Co.- Tenancy  1. 

SEPARATE  ACTIONS.     See  Damages  to  Real  Estate  2. 

SEPARATE  ESTATE.     See  Abandoned  Wife. 

SET-OFF.     See  Oil  1. 

SETTING  ASIDE  VERDICT.    See  Newly  Discoverd  Evidence  2. 

SETTLEMENTS. 

Where  a  former  settlement  is  surcharged  and  falsified,  no  new 
settlement  covering  and  overhauling'  the  whole  transaction 
is  to  be  made,  but  an  account  is  made  of  items  surcharged  or 
falsified,  and  the  sum  of  such  items  is  the  measure  of  relief 
to  the  party  injured  by  the  former  settlement.  Windon  v. 
Stewart,  712. 
See  Guardian  and  Ward  2. 

SINKING  FUND.     See  Bonds  8. 

SOUND  DISCRETION.     See  Continuance. 

SPECIAL  AGREEMENT.     See   Partnership  1. 
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SPECIAL  BENEFITS  TO' PROPERTY.  See  Public  Improve- 
ment*. 

SPECIAL  ISSUES. 

The  special  issue  required  to  be  submitted  to  the  jury  by  the 
court  under  section  6,  chapter  96,  Code,  may  be  waived  by 
the  litigants,  and  the  issues  submitted  to  the  court  in  lieu  of 
a  jury;  and  in  such  case  neither  party  can  afterwards  com- 
plain that  such  special  issue  was  not  directed.  Bank  v.  Ham- 
ilton, 75. 

SPECIFIC  PERFORMANCE. 

1.  Possession,  to  entitle  a  person  to  specific*  execution  of  a  parol 
contract,  must  be  actual,  notorious,  and  exclusive.  Woods 
v.  Stevenson,  149. 

2.  In  a  suit  to  enforce*  specific  performance  of  a  parol  contract 
or  agreement  to  devise  or  convey  real  estate,  possession  is  an 
essential  part  performance  of  such  contract.  Goodwin  v. 
BurUetti  882. 

See  Resulting  Trust  1. 

STARE  DECISIS. 

Doctrine  of  stare  dec.  in  is  discussed.     Simpkina  v.  White,  125. 

STATUTES.     See  Grand  Jury  2. 
STATUTES  OF  FRAUDS.     See  Order. 

STATUTE  OF  LIMITATIONS. 

1.  Express  trusts,  cognizable  only  in  equity,  are  alone  free  from 
limitation  created  by  laches  or  statute.  All  other  trusts, 
whether  legal  or  equitable,  are  either  subject  to  the  statute  of 
limitations  or  liable  to  be  barred  by  laches.  Woods  v.  Stcv- 
en*on,  149. 

2.  A  creditor  cannot  set  aside  a  voluntary  conveyance,  after  five 
years  from  the*  making  thereof,  without  proof  of  actual  fraud 
participated  in  by  the  parties  to  the  transaction.  Scrag ys  v. 
Hill,  162. 

3.  Plea  of  the  statute  of  limitations  is  generally  personal  to  the 
party,  and  not  available  to  strangers;  but  privies  in  estate,  as 
heirs,  devisees,  vendees,  or  mortgagees  of  the  property  may 
use  it  to  defend  their  property.     McClaughertjj  v.   Croft,  271. 

4.  Question:  Can  one  judgment  creditor  of  a  living  debtor  plead 
the  statute  of  limitations  against  another?    Id. 

5.  The  statute  of  limitations  confers  a  legal  title,  enabling  one  not 
only  to  defend  but  to  maintain  ejectment  or  other  action  on 
its  strength.     Parkcrsburg  I  adust.  Co.  v.   Schultz,  471. 

See  Advtrse  Possession  I ;   Title  1. 

STATUTORY  ACTIONS. 

Where  a  person  sues  to  recover  money  lost  at  gambling,  stolen, 
or  for  which  indebitatus  assumpsit  would  lie  at  common-law 
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STATUTORY  ACTIONS— Continued. 

either  phrase  is  sufficient   in   the  summons  to  describe    the 
cause  of  action.     O'Connor  v.  DUh,  54. 
See  Justice  of  the  Peace  2. 

STOCK  BOOK.     See  Corporations  1. 

STOCKHOLDERS.    See>  Corporation*  1,  3,  4. 

STOCKHOLDER  AS  DEFENDANT.    See  Corporation**. 

STRANGERS.     See  Parties  2. 

STREETS.     See  Dedication. 

SUBSEQUENT  ENTRY.     See  Adverse  Po**e**ion  6. 

SUFFICIENCY  OF  EVIDENCE.     See  Express  Tru*t  4. 

SUITS  PENDING.     See  Judgment  Liens. 

SUIT  TO  CANCEL  OPTION. 

A  person  holding  such  adverse  title  is  not  a  necessary  party  to  a 
suit  instituted  to  cancel  a  lapsed  optional  contract  for  the  wile 
of  such  land  for  the  purpose  of  preventing  the  recovery  of  the 
consideration  on  the  grounds  of  the  failure  thereof,  as  it  is  not 
necessary  to,  nor  can  the  disputed  question  of  title  he  settled 
in  such  suit,  as  the  plaintiff  is  no  longer  interested  therein, 
except  in  so  far  as  it  rendered  the  title  bargained  for  by  him 
unmarketable.     Morrison  v.  Waggy*  406. 

SUITS  TO  SELL  REALY. 

Owners  of  vested  estates  in  reverson  and  remainder,  whether  by 
legal  or  equitable  titlte,  are  indispensable  parties  to  a  chan- 
cery suit  to  sell  the  fee;  and  the  presence  as  parties  of  a  ten- 
ant for  life,  or  of  the  trustee  holding  for  them,  does  not  make 
them  parties  by  representation,  and  a  sale  under  the  decree 
will  not  affect  or  pass  their  right  in  the  land,  Williamson  v. 
Jours ,  5(58. 

SUMMARY  PUNISHMENT.     See  Contempt  1. 

SUPRKME  COURT  OK  APPEALS. 

TIi is  Court  is  in  duty  bound  to  inquire  into  the  constitutionality 
of  an  act  of  the  legislature,  when  the  question  is  properly 
presented  for  its  consideration.  Price  v.  City  of  Mound*  vide 
528. 

SUMMONS.  See  Ef/tdft/  Practice.  2;  Judioe  of  the  Peane  4,9; 
C n hue ful   l)f  tniner  1 ,  .**. 

SURCHARGE  AND  FALSIFY.     See  SdtUmmts. 
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SURETYSHIP. 

Where  two  persons  sign  an  obligation  for  the  payment  of  money, 
and  it  is  expressed  in  it  that  one  signs  as  surety,  and    he  an- 
nexes to  hit*  signature  the  word  "surety,"  still  both  are  bound 
jointly.     Jit f ci/  v.  ./arris,  43. 
See  Pleading  2. 

SURFACE  WATER.  See  Damage  to  Real  Estate  1 ;  Municipal 
Corporations  3,  4,  5. 

SURPRISE.     See  N«v  Trial. 

SUSPENSION  OF  JUDGMENT.     See  Justice  of  tlu>  Peace.fi. 

TALESMEN.    See  Grand  Jury  2. 

TAX  LEVIES. 

Levies  made  by  the  county  court  to  pay  such  district  subscrip- 
tion must  be  limited  to  property  within  such  district.  Ncale 
v.  County  Court  90. 

TENANTS. 

A  tenant  must  make  ordinary  repairs  to  buildings,  repair  and 
keep  up  fences,  remove  and  keep  down  filth  growing  on  farm- 
ing and  grazing  hinds,  at  his  own  expense,  unless  otherwise 
provided  in  the  lease.  Windon  v.  Stewart  7U.  See  Guardian 
and  Ward  6. 

TENANT  FOR  LIFE. 

1.  A  tenant  for  life  may  work  open  salt  or  oil  wells  or  mines 
even  to  exhaustion,  without  account,  but  cannot  open  new 
ones.      Williamson  v.  Joncx  562. 

2.  Things  part  of  the  land,  wrongfully  severe^  by  a  tenant  for 
life,  become  personalty,  but  belong  to  the  owner  of  the  next 
vested  estate  of  inheritance  in  reversion  or  the  remainder, 
not  the  life  tenant.     Id. 

3.  A  life  tenant  in  possession  is  entitled  to  sue  for  damages  done 
the  property,  by  which  the  rental  value  thereof  is  diminished 
or  destroyed.  The  measure  of  damages,  as  in  other  cases,  is 
the  amount  necessary  to  make  good  the  loss,  which  must  be 
determined  by  the  jury  from  the  facts  and  circumstances 
shown  in  evidence.     Johnson  v.  Chap/nan,  (>40. 

4.  The  petroleum  oil  underlying  a  tract  of  land  which  has  been 
devised  to  a  life  tenant  who  is  in  possession,  and  which  is  to 
go  to  certain  infant  children  after  the  decease  of  the  life  ten- 
ant, may  be  sold,  upon  the  petition  of  the  guardian  of  said 
infants,  under  the  provisions  of  chapter  S2  of  the  Code,  or 
leased;  and  the  life  tenant  will  be  entitled  to  the  interest  on 
the  royalty  during  the  continuance  of  the  life  ('state,  and  then 
the  residue  or  corpus  of  the  royalty  will  be  paid  to  the  re- 
mainder-men.     Wilson,  v.   Voust,  K20. 

See    Damage    to  /{cat   Estate  1,   2;    Equity  Jurisdiction    10; 
Waste  2. 
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TENANT  IN  COMMON.     See  Want*  3. 

TITLE. 

1.  Title  vested  under  the  statute  of  limitations  may  he  forfeited 
for  non-entry  for  taxation  or  lost  by  adversary  possession  un- 
der the  statute  of  limitations.  Parkersburg  Indust.  Co.  v. 
Sckultz,\l\. 

2.  One  having  notice  of  facts  rendering  his  title  inferior  to  an- 
other's, who,  by  mistake  of  law,  regards  his  title  good,  can 
not  claim  for  permanent  improvements.  Williamson  v.  Jones. 
564. 

See  Adverse  Possession  2;  Constructive  Trusts  H;  Evidence  4 ; 
Estoppel  :\;  Forged  Deed;  Pleading  11;  Statute  of  Limita- 
tions 5. 

TITLE  IN  STRANGER.    See  Ejectment. 

TITLE  OF  ACT.     See  Legislature. 

TOWN  BOUNDARIES. 

The  duty  of  a  town  council  under  section  48,  chapter  47,  Code 
1891,  to  submit  the  question  of  a  change  of  boundary  to  a 
vote,  Is  mandatory,  not  ministerial  or  discretionary,  if  such 
petition  as  it  prescribes  is  presented.     Shank  v.  Town,  243. 

TOWN  COUNCIL.     See  Town  Boundaries. 

TRAIN  MEN.     See  Railroads  ft. 

TRESPASS.     See  Possession;  Waste  1. 

TRIAL. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence, 
and  the  times  when  it  is  to  be  introduced,  are  properly  mat- 
ters belonging  to  trial  courts,  with  which  this  Court  ought  not 
to  interfere;  and  the  trial  courts  must  necessarily  bo  vested 
with  a  large  discretion  in  the  regulation  of  their  practice 
{Railroad  Co.  v.  St'nnpson,  14  Pet.  46tf),  but  such  discretion 
does  not  extend  to  the  exclusion  of  legal  evidence  offered  in 
its  proper  order.     McManus  v.  Mason,  190. 

TRIAL  BY  JURY.     See  Equity  Jurisdiction  2,  3. 

TRIAL  JUDGMENT.     See  Pleading  8. 

TRUE  OWNER.     See  Paw  won. 

TRUSTS. 

1.    A  trust  may  exist   in  any  property,  real  or  personal,  which  is, 

in  the  eye  of  a  court  of  equity,  property  of  value.     Currence 

v.   JI7mZ,38H. 
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TRUSTS—  Continued. 

2.  Where  a  trust  is  express,  implications  are  thereby  excluded. 
Coir  man  v.  Parran,  7.'J8. 

."$.     Parol  evidence  to  establish  a  trust  must  be  clear  and  unques- 
tionable to  produce  such  result.    Armstrong  v.  Haileu,17H. 
See  Statute  of  Limitations  1. 

TRUST  CREDITOR. 

When  a  deed  of  trust  creditor  has  become  the  bona  fide  owner 
in  fee  of  a  married  woman's  real  estate,  he  has  the  right  to 
intervene  in  a  suit  instituted  by  a  general  creditor  of  such 
married  woman  seeking  to  rent  such  property,  for  the  pur- 
pose of  resisting  such  renting.  Cox  v.  Horner,  787. 
See  Married  Woman  tf. 

TRUST  PRO  TANTO.    See  Resulting  Trust  2. 

TRUSTEES.    See  Constructive  Trusts  1,2;  (fuardian  and  Wardh. 

TRUSTEES  OF  MISSIONS.     See  Wills b. 

UNLAWFUL  DETAINER. 

1.  Summons  in  unlawful  detainer  before  a  justice,  held  good. 
Simpkins  v.   White,  125. 

2.  Description  of  premises  in  unlawful  detainer,  held  good.     Id. 

.'*.  Description  of  premises  in  summons  in  unlawful  detainer  be- 
fore a  justice  shall  describe  the  premises  with  convenient  cer- 
tainty, so  as  to  enable  the  sheriff  to  deliver  possession ;  but 
that  description  need  not  be  so  certain  as  in  itself  and  alone  to 
enable  him  to  do  so,  as  he  may  deliver  as  the  plaintiff,  or  in- 
formation from  other  sources,  may  direct,  so  he  do  not  violate 
the  description  in  the  summons.  If  that  description  can  be 
rendered  certain  by  extrinsic  evidence,  it  is  sufficient.     Id. 

4.  In  unlawful  detainer  before  a  justice,  or  on  its  appeal,  a  ver- 
dict, on  full  trial  on  tin*  merits,  will  not  be  set  aside  because 
there  was  no  plea  and  issue.  The  statute  puts  in  the  plea  of 
not  guilty.     Id.,  12«. 

VACATING  JUDGMENT.     See  New  Trial. 

VALIDITY  OK  DISPOSITION.     See  Wills  7. 

VALIDITY  OF  RESERVATIONS.     See  Dedication;  Deed". 

VACANCIES.     See   Pleading  3,  13. 

VENDOR  AND  VENDEE. 

Where  a.  person  holding  a  limited  optional  contract  for  the  sale 
of  a  traet  of  land  is  pi  evented  from  making  sale  thereof  by 
reason  of  a  cloud  on  the  title,  or  a  deficiency  in  quantity,  not 
known  or  taken  into  consideration  at  the  time  of  the  execu- 
tion thereof,  such  person  is  entitled  to  a  rescission  of  such 
contract.     Morrison  v.   Waggy*  4U">. 
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VENDOR'S  LIKN. 

1.  A  vendor  who  does  not  expressly  retain  alien  for  the  pur- 
chase money  in  a  deed  made  by  him  for  land  has  no  implied 
lien  therefor  on  such  land,  even  as  against  his  immediate 
vendee.     Sewf/a*  v.  //«//,  1(>2. 

2.  In  a  suit  to  enforce  a  purchase-money  lien  reserved  in  a  deed 
conveying  legal  title,  with  only  eovent  of  general  warranty, 
it  is  not  necessary  to  make  prior  lienors,  holding  liens  against 
the  property,  parties,  nor  to  refer  the  ease  to  ascertain  such 
liens,  unless  it  appear  that  the  vendor  is  insolvent.  But  if  the 
plaintiff  in  his  hill  shows  such  liens,  and  propose  to  have  the 
purchase-money  go  to  discharge  them,  the  owners  of  such 
prior  liens  must  be  parties.     MvClatiyherty  v.  Croft,  270. 

8.  In  a  suit  to  enioree  a  purchase  money  lien  reserved  in  a  con- 
veyance containing  a  covenant  for  further  assurance,  and 
one  of  general  warranty,  where  prior  liens  appear,  the  plain- 
tiff cannot  have  a  decree  for  his  debt  until  such  liens  be  re- 
moved. If  such  liens  appear  of  record  unreleased,  and  be  not 
shown  discharged  or  barred,  the  vendor  is  entitled,  if  he  asks 
it,  to  a  reference  to  ascertain  whether  they  exist.     Id. 

4.  Though,  when  suit  was  brought  to  enforce  a  vendor's  lien, 
the  land  was  under  a  prior  lien  by  deed  of  trust,  making  the 
trustee  and  creditor  necessary  parties,  yet  where,  pending  it, 
the  trust  has  been  released  by  release,  revesting  legal  title  in 
the  owner,  decree  may  be  made,  without  making  such  trus- 
tee and  creditor  parties.     Id.  271. 

5.  In  enforcing  a  vendor's  lien  for  purchase  money,  the  court, 
in  rendering  its  decree,  will  ascertain  the  aggregate  amount 
of  principal  and  interest  due  on  the  notes  executed  for  such 
purchase  money,  for  which  the  vendor's  lien  is  retained,  to 
the  date  of  the  decree,  and  decree  that  interest  be  paid  on 
such  aggregate  from  the  date  of  the  decree.  THplttt  v.  Lake, 
428. 

6.  If  the  court,  in  enforcing  such  vendor's  li€*n,  aggregates  the 
amount  of  principal  and  interest  to  the  date  of  the  decree, 
and  then  decrees  that  the  defendants  pay  interest  on  such 
aggregate  amount  for  several  months  prior  to  the  date  of  the 
decree,  this  is  such  a  mistake*  as  may  be  safely  amended  on 
motion,  under  section  5  of  chapter  ltf4  of  the  Code,  and  which 
should  be  amended  on  motion  to  the  circuit  court.     Id. 

VERDICT.  See  Criminal  Law  1;  Detinue;  Justice  t>/  the  Peace, 
7, 10;    I'nlawjtd  Detainer  4. 

VERDICT  WITHOUT   TSSUE. 

The  rule  that  a  verdict  without  issue  is  bad, questioned  by  Bra  s- 
non,  Judge.     StmjtkhiHW  Wh'tc,  12<>. 

VICE  PRINCIPAL.     See  Railroad*  2. 

VOID  DEED.     See  Adecmc  PosHcwion  1. 
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WAIVER.     See  Appeal  2;.   Justice   of  the    Peace  3,  9;    Special 

Issues. 

WARD'S  PERSONAL  ESTATE.    See  Guardian  and  Ward!. 
WARD'S  REALTY.    See  Guardian  and  Ward  3,  4. 

WASTE. 

1.  Petroleum  oil  in  place  is  part  of  the  land.  Its  wrongful  ex- 
traction by  one  unlawfully  in  possession  is  waste,  and  by  a 
stranger  is  trespass;  in  both  cases  irreparable  injury,  which 
may  be  enjoined.     Williamson  v.  Jones,  562. 

2.  It  is  waste  in  a  tenant  for  life  to  take  petroleum  oil  from  the 
land,  for  which  he  is  liable  to  the  reversioner  or  remainder- 
man in  fee.    Id. 

8.  It  is  waste  in  a  tenant  in  common  to  take  petroleum  oil  from 
the  land,  for  which  he  is  liable  to  his  co-tenants  to  the  extent 
of  their  right  in  the  land.     Id. 

4.  A  tenant  for  life,  or  a  tenant  in  common  in  sole  possession 
claiming  exclusive  ownership,  taking  petroleum  oil,  and  con- 
verting it  to  his  exclusive  use,  is  liable  to  accout  on  the  basis 
of  rents  and  profits,  not  for  annual  rental.    Id.,  663. 

5.  A  tenant  for  life,  who,  by  waste,  has  severed  from  the  realty 
things  that  are  part  of  it,  as  petroleum  oil,  has  no  right  to 
have  their  proceeds  invested  so  he  may  have  interest  therein 
during  the  life  estate,  but  their  proceeds  go  at  once  to  the 
owner  of  the  next  vested  estate  of  inheritance,    itf.,  563. 

See  Equity  Jurisdiction  10,  11 ;   Oil  1. 

WEIGHT  OF  EVIDENCE.     See  Review  on  Appeal. 

WIFE.    See  Wills  I. 

WIFE'S  SEPARATE  ESTATE.     See  Husband  and  Wife  1,2. 

WILLS. 

1.  When  any  provision  for  a  wife  is  made  in  her  husband's  will, 
unless,  within  one  year  from  the  time  of  the  admission  of 
said  will  to  probate,  she  renounces  such  provision,  as  provided 
in  section  11  of  chapter  78  of  the  ('ode,  she;  shall  have  no  more 
of  such  estate  than  is  given  her  by  the  will.  MeUlauyhlin  v. 
MnGl(tUf/hlin's  Legatees,  227. 

2.  A  will  which  contains  the  following  clause:  UI  desire  that  all 
my  just  debts  be  paid  out  of  my  estate  as  soon  after  my  de- 
cease as  convenient,"  does  hot  thereby  create  a  charge  upon 
the  testator's  real  estate.  Real  estate  is  not  chargeable  with 
pecuniary  legacies  unless  the  intention  so  to  charge  is  ex- 
pressed in  the  will,  or  such  intention  appears  by  implication. 
Id. 

3.  If  a  will  can  be  proved  independently  of  the  testimony  of  an 
attesting  witness  beneficially  interested  therein,  a  devise  or 
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WILLS—  Continued. 

bequest  to  such  witness  or  her  husband  is  not  void.     Davis  v. 
Davis,  8(K). 

4,  S.,  by  his  last  will  and  testament,  directed  that  after  his 
funeral  expenses,  etc.,  were  paid,  the  residue  of  his  estate, 
both  real  and  personal,  be  given  equally  between  the  three  fol- 
lowipg  benevolent  causes,  viz.:  Home  missions,  foreign  mis- 
sions, and  the  American  bible  Society;  that  is,  to  the  trustees 
of  each  of  the  above  causes.  He  meant  the  home  and  foreign 
missions  of  the  Southern  Presbyterian  Church,  except  five 
hundred  dollars  which  he  directed  to  be  loaned,  and  the  in- 
terest on  same  to  be  applied  annually  to  the  support  of 
pastor's  salary,  of  the  Southern  Presbyterian  Church  at  Cen- 
terville,  Monroe  County,  W.  Va.  Upon  a  bill  filed  praying 
that  said  bequests  be  declared  void,  held,  that  said  bequests 
are  void,  on  aeopunt  of  the  uncertainty  of  the  beneficiaries. 
Pack  v.  Shankliiu  304. 

5.  The  "Trustees  of  Home  Missions  and  Foreign  Missions  of  the 
Southern  Presbyterian  Church"  can  not  be  considered  to  be 
a  corporation  identical  with  the  one  known  as  the  "'Trustees 
of  the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States,"  chartered  by  the  legislature  of  North  Caro- 
lina.   Id. 

(5.  In  the  interpretation  of  a  will,  the  true  inquiry  is  not  what 
the  testator  meant  to  express,  but  what  do  the  words  used 
express.    Id. 

7.  To  the  validity  of  every  disposition  as  well  of  personal  as  of 
real  estate,  it  is  requisite  that  there  be  a  definite  subject  and 
object;  and  uncertainty  in  either  of  these  particulars  is  fatal. 
Id. 

See  Executors  5;  Express  Trust  4. 

WITNESS. 

1.  A  witness  may  be  competent  to  testify  concerning  some  of 
the  facts  in  issue,  though  incompetent  as  to  others.  South 
Branch  Ry.  Co.  v.  Long's  Am'r.,  131. 

2.  A  party  to  an  action,  or  interested  therein,  may  testified  to 
any  fact  which  is  material  in  evidence,  and  does  not  involve 
a  personal  transaction  or  communication  with  the  opposite? 
party,  notwithstanding  the  death  or  insanity  of  the  latter.  Id. 

8.  Where  a  defendant  in  an  action  of  assumpsit  for  services  ren- 
dered him  by  plaintiff,  as  a  witness  in  his  own  behalf  denies 
that  he  ever  contracted  with  the  plaintiff,  and  that  he  ever 
employed  him  for  any  purpose,  and  had  nothing  to  do  with 
Ills  employment,  and  did  not  owe  him  a  cent,  the  question, 
"Did  you  ever  give  plaintiff  any  directions  about  the  work  for 
the  price  of  which  he  has  brought  this  action?"  is  proper  on 
cross-examination,  and  it  is  error  to  exclude*  it.  AfcAf^tms  v. 
Mason,  \M\. 

4.     Where  the  defendant  appears  as  a  witness  in  his  own  behalf, 
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\V  ITN  KSS—  ( Umtinued. 

the  plaintiff  has  the  rii^lit  to  so  cross-examine  him  as  to  elicit 
any  facts  which  would  in  any  way  tend  to  corroborate  the 
testimony  of  plaintiff,  or  contradict  that  of  defendant.     Id. 

r>.  A  written  contract  dividing  land  specifies  a  fence  as  a  line, 
and  on 'the  day  of  the  contract,  just  after  its  signing,  one  of 
the  two  parties  surveys  the  lines,  fixing  a  certain  fence  as 
the  one  referred  to  in  the  contract.  That  party  cannot,  after 
the  death  of  the  other,  give  evidence  denying  the  fixing  of 
that  fence  as  the  line.     Andernon  v.  7«r/v/f,  246. 

WHIT  OF  KRROR.     See  Wending*. 

WRITTEN  CONTRACT.     See  A**nmpHit. 
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